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CASES  IN  EASTER  TERM 

1816.  On  Wednesday  the  ist  of  Mtn^,  being  the  first  day  of 

"""""^  this  ternii  the  following  g^ntkmai  took  their  seat^ 
within  the  bar,  viz.  Mr.  Serjeant  Vaughan  having  been 
appointed  one  of  His  Mflyesty's  iSerjeants  learned  in 
the  law;  James  Burroughs  Charles  Warren^  Jofiaihan 
Baine^  James  Scarlett^  James  Traaoer^  William  Cooker 
Samuel  Yate  Bem/oriy  William  Agar^  and  John  BeU^ 
Esquires,  having  been  appointed  of  His  Majesty's 
coanael  Itiluiied  m  the  law;  Charles  Weiherettj  Esq. 
having  received  a  patent  of  precedence^  and  William 
Harrison^  Esq.  having  been  appointed  one  of  His 
Majesty's  counsel  learned  in  the  law. 

On  Friday  the  3d  of  May^  Mr.  Justice  AbhoU  took 
his  seat  on  the  bench  «f  this  Ciourt^  lumng  resigned 
his  Stat  on  the  bench  of  the  Court  of  Common  Pleas* 
And  osx  Saturdcgf  the  41)1  oEJday,  James  Burroughy 
Esq.  was  called  Seijeant,  and  gave  for  his  motto^ 
^<  Legibus  emendes^**  and  was  appointed  to  succeed 
Mr.  Justice  Abbott  as  one  of  His  Majesty's  Justices  of 
the  Court  of  Common  Fleas,  and  took  his  seat  accord^ 
ingly,  and  was  afterwards  knighted. 


fVtdiustltft 
Afty  lit. 

If  a  bond  and 
warrant  of  at- 
torney and  in- 
denture be 
made  ro  secure 


IlANtJBft  against  the  Earl  of  Chestertield* 

A  MEMORIAL  of  an  annaity  granted  fay  the  Earl  of 
Chesterfield  to  one  Jfa/m  3%20r,  on  the  xoth  of 
February  'I761,  set  £irth  41  bond  of  that  date  made  by 
raeniw?alofthe  ^be  Earl  to  TayloTy  in  the  penal  sum  of  3600I.  condi- 
nntVf"a1tIrV'    ^i^Bsd  for  the  pag^iaent  of  on  annuity  of  300I.  ^aarterly, 

ncy,  need  not 

cxprcsi  for  whotc  Hfe  the  shnofcy  it^gttffi^,  4f  H  be  cxpresstd  in  the' Aicaioru1«r  the 
indenture,  which  rccltcc  Uic  said  bond  and  warrant  of  atiorxKy.ior  wiioie  life  the  said  an- 
nuity is  gramad. 

in 
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ia  coosiiierBtioti  <^  i8oo/.piudby  Ta^A^r  to  the  Earl ;         1816. 
alio  a  warrant  of  attorney  of  the  same  date  to  confess       ^ 

,  ^  Kangea 

3  jodgment  on  the  said  bond  for  3600/. ;  also  an  inden->         ngaiau 

tme  of  the  ^aine  date  between  the  Eail  of  the  i-tt  part,  Cursi  ERiifttu. 

Tapi(»*  of  the  ad,  and  7*.  ^rid&  of  the  3d,  reciting 

the  said  bond  and  warrant  of  Attorney,  and  that  for 

the  better  securing  the  said  annuity  thd  Earl  had  agreed 

to  charge  the  said  annuity  on  certahi  manors,  &c.  (d&» 

scribed  in  thetnennirial),  in  porsuance  whereof  the  Earl 

bai^gatned  and  told  to  Tag/hr^  bis  executors,  Stc.  a  rent 

cbaige  of  300/L  payable  out  of  the  manors,  &c#  (setting 

forth  the  pan^els ) ;  htAendum  to  TrnfioTy  his  execntons 

&c.  firom  thenceforth  during  the  life  df  the  Eari,  payable 

qwrterly,  on  the  days  therein  mentioned,  and  f<^  more 

«fllKstad}y  secnrtng  the  same  the  Earl,  in  consideration 

6#  {^  paid  by  SHde^  granted  to  him,  his  executors.  Sec. 

the  said  manors  Sec  iabendum' to  Stride^  his  executory 

&c>  fpr  99  years^  if  the.  Earl  should  so  long  livc^  iji 

tfustf  &c<  (setting  &rth  the  trusts  in  the  terma  lof  the 

deed  ae  abova  stated).    And  beouise  the  memorial  of 

the  bond  and  warrant  of  attorney  ^id  not  specify  for 

whose  life  the  annuity  was  granted,  nor  by  whom  or  to 

whpm  the  seme  was  payable  (but  in  the  condition  of 

the  bond  it  was  specified,  that  the  annuity  was  granted 

daring  the  EarPs  life,  and  was  payable  by  him,  and 

that  Tcf^  had  contracted  with  him  for  the  purchase 

of  it)  ^erefore  it  was  ol^ted  by  the  Earl,  in  his  answer 

to  a  bill  filed  in  Ch^nceiy  for  the  purpose  of  obtaining ^ 

payment  of  the  arrears,  that  the  sMd  annuity  was  in^ 

▼alid. 

And  now  this  question  being  referred  by  the  Master 
of  the  Rolls  to  this  Court  for  their  opinion^ 

B  2  Jtkhardson 
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1816.  Richardson  for  the  defendant  argued  (a)  from  the 

language  of  the  annuity  act  (6),  which  requires,  **  that 
a^mnst         a  memorial  of  every  deed,  bond^  &c.  whereby  any  an-' 
CHtfTERiiELD.  Huity,  &c.  shall  be  granted,  shall  within  20  days  of  the 

execution  otsuch  deed,  bond,  &c.  be  enrolled,  and  that 
every  such  memorial  shall  {inter  alia)  set  forth  the 
name  of  the  person  for  whose  life  the  annuity  is  granted, ' 
otherwise  every  such  deed,  bond,  &c.  shall  be  void," 
that  the  memorial  of  this  bond  was  defective,  causd  qud 
supra.  For  when  the  statute  saith  every  such  memorial^ 
it  means  the  memorial  of  every  such  deed ;  otherwise  t^hy 
make  every^  such  deed  void?  And  this  defbct  isttot 
cured  by  the  recital  of  the  bond,  in  the  memorial  of  the 
indenture ;  for  if  the  memorial  of  the  indeiitureliad  fully 
recited  the  condition  of  the  bond,  viz.  that  it  was  for 
an  annuity  granted  during  the  EarPs  life,  &c.  possibly 
the  defect  in  the  memorial  of  the  bond  might  have  been* 
supplied  by  the  recital  of  it  in  the  memorial  of  the  in-' 
denture;  but  here,  neither 'thie  memorial  of  the  botod,* 
nor  the  recital  of  it  in  the  memorial  of*  the  indenture,^ 
states  that  it  is  for  an  annuity  during  the  EarlV  life/ 
So  that  there  is  no  way  of  learning  from' the  memorial,' 
what  is  the  term  mentioned  in  the  bond  for  which  the 
annuity  is  granted. 

Lord  Ellenborough  C.  J.  Did  the  act  of  par- 
liament mean  to  enforce  a  separate  setting  forth  of  each 
of  the  several  instruments;  or  is  it  not  a  sufficient  com- 
pliance with  the  act  in 'this  case,  to  set  forth  that  instru- 
ment which  shews  the  other  two,  and  simply  to -state' 
the  fact  that  there  are  the  other  two  ?     The  expression 

{a)  This  case  was  argued,  at  Serjeants*  Inn  before  this  term.    We 
were  favoured  with  a  note  of  the  urgumcnt  by  a  gentleman  at  the  bar. ' 

{h)  17  G.3.  C.26.  $  1. 

"  said 


IN  TUA  Fifty-sixth  Year  of  GEORGE  IIL  5 

*'  said  annuity)''  in  the  memorial  of  the  ind^iture,  suf-  1816* 
ficiently  identifies  the  annuity  with  that  for  which  the  — — 
bond  and  warrant  of  attorney  are  given  ;  so  th^t  here  agaitisi 

is  a  complete  notification  of  every  deed :  and  upon  the  cutmnmLD. 
whole  it  appears,  that  all  are  given  in  respect  of  the 
same  annuity.  So  much  ingenuity  has  been  expended 
upon  the  construction  of  this  act,  that  doubts  have 
been  raised  where  they  could  never  otherwise  have 
arisen. 

Batlet  J.  .  I  think  this  case  is  decided  by  that  of 
Hodges  V.  Money,  (a) 

Marrt/at  was  to  have  argued  for  the  plalntifil 

The  following  certificate  was  sent : 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it ;  and  we  are  of  opinion,  that  the 
aumvity  of  300A  granted  by  the  defendant,  the  Earl  of 
Ckeskffield^  to  the  said  John  Taylor^  was  a  good  and 

Talid  airauiQK. 

Ellenborough. 
J.  Bayi^ey.. 

Gi  S.  HoiROYD. 
4.  T.i^.joo 
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M^y  it^c  '         Ba^cxtAYj  against  Stirling  aod  Another,  (a) 

A  poUqr  on  .  •  i 

freight,  at  and  A  SSUMPSIT   for  money  lent,  money  pnid,  and 

port  of  loading  moncy  had  and  received  to  the  use  of  the  ptaintifl^ 

oMilch^argir'  »"*  ^^  ^  account  stated.    Plea  general  issue,  and 

with  leave  to  ^v     ^igfendants  paid  75/.  into  Gwrf,  upoh  the  eount 

call  at  inter  me-  *  #^  & 

diate  ports,  be-  f^j.  money  had  and  received.      At   the   trial  before 

ginning  the  ad-  •'  ^-r  «*■»••  a. 

venture  on  the   Lord  EUefiborough  C.  J.   at  the  London  sittmgs,  after 
£^ing?T$^  *     Trinity  term,  tliere  was  a  verdict  for  the  Jplaintifis, 
w  fJI&r'*    damages  500/.  subject,  to  the  opinion  of  the  (hunt,  upon 
:t^ir;te  .the  following  ca^ 
goods  at  any  port       'phg  defendants  being  owners  crfF  the  AAp  Nephtnef 

she  may  call  at,  -,-•*.•«  i         »  *  v. 

without  being  which  was.loadcd  at  Jamaica  m  September  18 14,  with  a 

atten,%oterr''  cargo  OH  freight  frdm  various  shippers,  and  was  bound 

Ji'Jiffi  to  London,  effected  a  policy  of  insurance  for  iiodi-  on 

''"'"•^^Md'*'*^''  the  freight  of  the  said  ship,  valued  at  4,200/.  wUcb 

thercforcwhcre  policy  the  plaintiff  underwrote  for  500/.     The  voyage 

the  »hip  having    *         ^  *^ 

tailed  with  a  described  in  the  policy  was,  ••  At  and  Jrom  port  or 

7.  was  during  ports  of  loading  in  Jamaica,  to  her  port  or  ports  qfdii- 

t'I\Z?!iTa  charge  of  ^  United  Kingdom,  mth  leave  toeaUaialh 

intermediate  ^^^  ^  ^^^^  ^^^  ^ff^g  British  and  foreign  West  India 

part  of  her         islands,' to  Seek,  join,  and  exchange  comoy,  beginning 
SnTcJard  other   the  adventure  upon  the  goods  from  the  loading  thereof 
$^?  toU« '      aboard  the  said  ship,  as  aforesaid^'    And  in  a  snbse- 
aiTarrWedT*   q^^nt  part  of  the  poHcy,  after  Che  asual  declaration, 
her  port  of  disr    ^^  j^  should  be  lawfiil  for  the  ship,  in  that  voyage,  to 

charge,  and  / 

earned  freight,  ,  ,  .  *  n-        ^    r  .1 

held  that  thcatsured,  who  had  abandoned  to  the  nnderwnter  upon  intcU.gence  of  tic 
loss,  and  had  adjusted  with  him  as  for  a  total  loss,  wa«  liaUc  to  the  underwritef  for  tJic 
freight  of  that  part  of  the  cimjo  loaded  at  the  intermediate  port,  after  deducting  the  ci- 
pcnccs  attendant  wpon  procuring  the  said  freight, 

(«)  This  cate  wi»  argaed  at  SajmUi*  /«,  before  this  term. 

proceed 
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preoeod  and  Mill  to,  and  touch  and  slay  al  any  porta  -  1816. 

whaOsoever,  tha  following  woeds  were  inlrodneed: —  ~— - 

•*  And  wkeresoeoer,  mih  lecm  to  di$chmgt,  exchange,  ^^^^!^^ 

and  imke  <m  ioard  go9is  at  amf  povts  or  places  ske  nun^  SriRLiNo. 
€90  at,  or  prodiBed  to,  without  being  deemed  amf  deviation 
Jrom,  and^mthout prejudice  to  tkisineurance.*' 

The  shjp  sailed  from  Jamc^ca  on  the  3otb  of  Qetober^ 
1 6 149  with  the  said  cargo ;  and  on  the  8th  of  November^ 
in  the  cour&e  of  her  voyage,  got  on  shore  off  the  island 
of  Cuba,  There  she  remained  till  the  1 8th  of  December^ 
during  which  time  part  of  the  cargo  was  saved,  but  the 
greater  part,  consisting  of  sugar,  was  .washed  away  and 
lost*  On  the  20th  of  December,  the  ship  reached  the 
Havannaif  and  having  received  there  such  repairs  aa 
were  necessary  to  enable  her  to  pitoceed  to  England^ 
took  on  hoard  so  much  of  her  cargo,  as  had  been 
aavfd,  ^nd  likewise  a  considerable  quantity  of  fi^ 
goods  on  fre%ht,  from  the  Havannah  to  London,^ 
aod  sailed  the  latter  end  of  JFebrmrjii  1815.  Intdll^ 
gence  of  the  disaster  which  had  befalls  the  ^hif^  wat 

eonv^ed  to  the  di^endanta  QO  the  i8th  vf/irniKr^ 
^815,^  by  a  letter  dated  Hamnnab,  the  23d  Novmkfr 
imeedini^  which  letter  wan  shewn  to  the  plaLotiff  ^d 
the  other  underwriters.  Thjs  letter  stated  '^  that  t^^ 
ship  pn  her  passage  t^oniCi  in  the  convoy  of  the  Jrga 
idgfik^  bad  been  cast  on  shore  on  the  coast  of  Ci^Op 
io  heavy  weather,  on  the  nigl^t  pf  the  8tb  of  Ifo^ 
mmber,  about  25  miles  to  leeward  of  the  Ifiivannaim 
That  the  captain  on  his  arrival  jthj^r^  bad  appjictd  for 
assistance  and  had  ever  since  b^^n  empl<iyed  in  pro* 
coring  coasters  aQd  men ;  and  that  part  of  the  cargy;^ 
which  it  had  been  possible  to  save,  was  nearly  already 

B  4  secured* 


Stieumo*. 
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1 816.       secured     That  about  tvo^thirdsof  thecai^^  would  be 
wholly  lo8t»  the  weter  haaiBg  reached  up  <o  the  middle  * 

agunst        deck  befodre  asebtauce  could  be '  procured.    That  there* 
were  some  hc^es  that  the  Tessd  would  be  saved,  but  it. 
was  precarious,  and  depended  much  upon  the  weathem- 
but  no  exertion  would  be<spared  for  that  purpose*     In 
the  mean  time  the  proceedings  and  vouchers  went  on 
with  the  utmost  regularity,  and  tlie  defendants  would 
be  regularly  informed,  of  their  progress*^'     On  recdpt 
of  this  letter  the  defendants  abandoned  tb^  freight, 
by  notice  in  writing,  to  the  plaintiff  and  tlie  other  nq-. 
der  writers  on  freight,  and  also  abandoned  the  ship  to  the. 
several  underwriters  on  ship,  and  demanded  from  all  a 
total  loss.     Most  of  the  underwriters  on  ship  adjusted 
a  totaldoss,  but  afterwards  settled  with,  the  defendants 
by  compromising  to  pay  less  than  tool,  per  cent,  the 
underwriters  giving  up  to  the  defendants  their  interest 
under  the  abandonments    The  plaintiff  reiuong  to  pay 
a  total  loss,  an  action  was  commenced  against  him  on 
the  26th  of  January  1815,  and  on  the  a 8th,  afterpro- 
cess  delivered  to  his  attorney,  the  plaintiff  agreed  to 
settle  a^tal  loss,  and  thereupon  signed  an  adjustment 
on thepolii^ -in  thi^  form:  *^  Settled  a  total  loss  of 
too/,  per  cent.,  payable  in  a  month/'     On  the  x6th  of 
Fdnvary^  the  plaintiff  being  informed  that  the  ship 
had  been  gotten  off  the  rocks,  and  was  about  to  be  re- 
paired and  sent  to  England^  gave  notice  to  the  broker 
not  to  pay  over  to  the  assured  the  ^loss  which  he  bad 

* 

settled,  but  withdrew  that  notice  on  the  2  2d  oi  Aprils 
so  soon  Bs  it  was  known  that  the  ship  had  arrived  in 
the  British  Channel,  and  authorized  the  broker  to  pay 
the  defendants  the  total  loss,  which  was  accordingly 

14  paid. 
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paid.    On  t^  jdof  ^Mt^  the -ship  skimed  at  the  por^        181(>. 
of  LtmdoHs  and  having  duly  delivered  her  cargo, '  the 


SriBLiNa. 


defaidanU  received  freight  for  the  eame.  It  was  agreed*  '  agahst 
that,  as  far  aa  ooncerned  the  verdict^  the  75/.  paid  into 
Coart  should  be  laken  tw.sufflaiept  to  cover  the  fvei^it 
dae  for  that  partr  of  the  oargo^ddjiifredi  which  vmB 
originally  shipped  at  Jamaiaa^  Aiid  the  i^aiestiiin  wa% 
i8t»  idieftbev.tbe.phMOtiff  vas  entitled  to  a  proportion 
of  the  whole  or  to  a&jr  part,  of  the  /ftei^  of  the  fireah 
goodcs  shipped  at  .the  Havannah'  aad  delivered  in  Um*' 
donsKoA  if  so^  2dly,  whether  an;  deductions  from 
the  grosa  amount  of  such  freight  were  .to  be  made  in 
rei^>ect  of  diarges  incurred  at  the  island  of  Cuba. 

'  Bickaii>i6(my  for  the  plaintiff,  argued, .  that,  inasmuch 
as.  the  ireigbt'  of  the  goods  shipped  at  the  Hwoannakf 
was  oovo:^  by  the  policy,  the  plaintiff  was  entitled 
to  this  fire^t^  He  said,  it  waa .  dear  from  the  tivms 
of  the  poliigr,  that  it  inclnded<  freight  not  only  of  such 
goods  fls  were  shipped  at  Jfamuiah  but  also  of  «U 
goeda  put -on  board  at.«nyof  the  WestJndia  islaiMis 
iiithecourse  of  the  voyage;  for.  the  policy  .contained 
a  liberty  to^  call  aiAny  such  islands,  and  to  discharge^ 
e^ciia^ge,  and  take  on  boand.  goods  at  anyplace  th.c 
ship  might. call»  without  being  deemed , a  deviatioii» 
&c*.,  If  then  the  freight  of  such  goods  was  covered,  by 
th^  policy,  it  flowed,  from,  the  aband<wn^t,  that 
th,e  plaintiff  was  entitled  to  such  froigbt;  because  the 
abandppipent  implies, a  reUnqu^hment  to, the  aban* 
4oi|e9^Qf,iLll  the  interest  covered  by.the  policy,  .  There- 
fore^  wbero,  freight  was  earned  after  abandonment,  and 
received  by  the  assured  from  the  shippers  of  goods,  it 
was  adjudged  that  the  underwriter  on  freight  might 

have 
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1816.       hare  assumpiU  to  recover  it  from  the  assured,  {n)   And 

at  all  events,  whetber  the  pkindff  be  entitled  to  thi» 

*^i^«/  freight  under  the  abandonomit  or  not,  thia  being  a 
^^'*^*"^'  contract  of  indemnity,  he  is  entitled  to  haw  the  da- 
mages recouped,  pro  tmtaf  o«t  of  the  freight  earned 
by  the  defendants  in  the  homeward  voyage,  (h)  adly^ 
As  to  any  d^uctions  from  the  amount  of  thip  freight 
in  respect  of  charges  incurred  at  the  HofBomuA^  it 
sisnns  that  the  expences  of  the  voyage^  wages^  Sta^ 
are  charges  which  belong  to  the  owner  i^  the  ship, 
and  ai«  not,  properly  speaking,  s<dva^  on  tlbe  ireigbt^ 
and  therefore  oi^ht  not  te  &U  upoa  the  plaialiff 

Marryaty  for  the  defendants,  denied  that  the  freigfat 
of  the  goods  shipped  at  tihe  Haxmmak  was  coiMredby 
«lfaa  policy;  for  the  policy  ia  precise  in  deasrihii^  the 
adventure  to  be^  '^  at  and  from  her  ports  of  loading  in 
Jamaica  i*  and  that  it  shail  begin  f' from  the.  loading 
of  the  goods  aboard  as  qfitresaid^''  thatisat  JEmatca,* 
and  the  leave  giv^^  in  a  subsequent  pait.of  the  policy 
to  CKchange  and  take  on  board  goods  at  any  pieces  4he 
ship  might  call  at,  was  not  intended  to  alt^  the  adven- 
ture before  described^  i)at  only  to  memo  a  deviation. 
Thei^fore^  though  the  loading  of  goods  at  tho^aswai 
nak  shall  not  avoid  the  policy,  by  reason  of  the  libeitgr 
contained  in  it,  yet  i&  it  no  part  of  die  risk  insoiad. 
if  the  whole  cargo  had  been  kiaded  in  the  Ai9k  in- 
stance at  the  Macafmakf  there  vonld  ha¥e  baea  no 
inception  of  the  risk ;  hoar  then  does  the  loading  of  a 
part  at  JamMca  ateer  the  nsitureof  ibe  risk,  as  to  that 
«part  which  was  loaded  at  the  fJbmmwi  / .  A^Afi^^ 

ia)  4  East.  34-    Tb^mpsM  v.  R^wmfu  %Bigr  ^,  479,    Li^Uhem  v,  Ttfry, 
(h)  xx£«5/.a3a«    JPuller  w.  Stenifirtb, 

objection 


^risLiifo. 


IK  THB  Kimr-8ixta  Vejir  or  GEORGE  III.  1 1 

objection  to  tb^  plaintilf'i  right  to  rdcov^r,  is  this,        1816. 
that  htfridg  paid  his  money  Tolantarily,    and  with  ' 

knowicdga  of  aU  the  circaaistances^  as  upon  a  total        dguhat 
loiSy  to  the  assured,  it  is  against  a  known  princ^le  of 
la#  to  permit  him  to  recover  it  back. 

Lord  EtLEHBOBotroH,  C.  J.  This  is  a  qoestiDn 
between  the  assiired  and  the  underwriter  on  freight, 
Co  whom  an  abandonment  has  been  made,  whether 
the  undetwril^t  is  entitled  to  recover  the  ire^;ht 
earned  subseqiitntly  to  the  abandonment  and  recdved 
by  the  assured  under  these  circumstances.  The  freight 
waa  earned  in  respect  of  goods  loaded  partly  at  Jo- 
mt^icat  and  partly^  owing  to  a  mis->adventure  in  the  voy« 
age^  at  Cuba;  and  the  whole  ha*  been  received  by  the 
assBured  at  the  ship's  port  of  dischsA^e.  First,  let  us 
consider  the  freight  insured.  The  policy  runs  thus : 
^*  At  and'from  the  port  of  loading  in  Jiamaicaj  to  her 
port  of  discharge,  b^inning  the  adventure  fr  om  the 
loading  on  i>oard  the  ship  as  aforesaid)  that  is,  from 
the  loadiiag  at  Jamaka^  with  leave  to  call  at  aU  and 
evaiy  of  the  '  IVest  India  islands."  The  ship  b^ng 
dfivn  on  the  coast  of  Cuba  by  the  aocideiits  of  Ae 
voyage,  .this  iieeame  a  part  of  the  voyage.  And  with-* 
out  eonoderiag  it  as  part  of  the  voyage  in  the  firat  ift- 
ataoee^  the  liber^  given  to  tlie  assured  to  toudi  and 
take  in  goods  at  CubHf  incorporates  this  part  of  the 
adueutnre,  by  neoessajry  constnictioB,  with  the  voyagOt 
It-is  said,  this  liberty  does  no  more  than  excuse  a 
davktam;.  but  the  case  of  Vioku  v.  AVumm  («)»  sbawa 
that  ao  intermediate  pctrt  may  h6  included  within  ihe 
policy^  equally  vdth  the  terminus  a  quo  mentioned  in 

{a)  3  TatMt,  419, 

it: 
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1816.  it:  aud  it  is  very  material   that  it  should •  be  so.     This 

■  then  being  freight,  which  the  policy  would  have  co- 

against  vered,  had  it  remained  at  the  risk  of  the  assured,  is 

Stirling,  ^^^  ^j^^  assured  a  trustee  for  the  underwriter  if  he 

receive  it  after  abandonment  ?  All  the  cases  agree  that 
he  is,  and  that  he  is  accountable  for  the  subsequently 
received  freight :  he  cannot  have  both  indemnity  and 
freight  also.  Therefore  the  plaintiff  is  entitled  in  this 
case,  deducting  only  such  charges  as  bdong  to  the 
freight;  such  as  the  expences  of  loading  the  cargo, 
and  the  wages  of  the  crew  during  the  loading*  (a) 

Batley  J.  The  question  is,  whether  the  phuntiff  is 
entitled  to  the  whole,  Or  any  part  of  the  Havanmh 
freight.  The  first  objection  is,  that  this  policy  would 
only  have  attached  on  the  freight  of  such  goods  as  were 
put  on  board  at  Jcmtaieaj  but  not  elsewhere.  But 
such  a  construction  is  contrary  to  the  true  intent  of  the 
policy ;  for  the  policy  contains  no  words  limiting  it  to 
the  goods  to  be  put  on  board  at  Jamaica,  ■  The  two 
termini  were  Jamaica,  and  the  ship's  port  of  discbarge 
in  the  United  Kingdom,  with  leave  to  call  at  any  of  the 
West  India  islands ;  and  I  think,  that  any  freight  earn- 
ed between  these  two  termim,  and  within  the  limits 
of  the  leave  specified,  would  have  been  covered  by 
the  policy.  In  a  subsequent*  part  of  the  policy,  there 
is  leave  given  to  discharge,- exchange,  and  take  on 
board  goods  at  any  plade  the  ship  may  call  at :  this 
was  not  to  be  deemed  A  deviation.  Then,  if  flie 'as- 
sured 'were  to  have  fiiU  power  to  do  this,  how  ^xxnes  it 
that  the  freight  of  the  goods  thus  taken  on  board,  is 
Hot  to  be  included  in  the  polii^y  ?    The .  underwjciter'a 

(0)  See  Sharp  v.  Cladskne,  7  EasU  34. 

9 
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tide  is  not  increaaeil  by  the  assured't  taking  on  board        181G. 
one  half  of  the  cargo  at  Jamaica^  and: the.  other  half  at  ' 

Ctibm^  when  he  might  have  taken  on  board  the  whole  at  agmmt 
Jamaica ;  cm  the  contrary^  the  risk  is.  thereby  dimi- 
nished. For  suppoM,  in  ,thl9  case,  a  loss  to  have  hap- 
pened beforie  the  ship  was  fully  laden,  the  underwriter 
would  have  sustained  a  loss  but  upon  half  his  risk. 
In  principle  and  good,  sense,  there  can  be  no  reason 
wliy  this  poUcy,.  which  was  intended  to  cover  die  freight 
upon  the; whole  voyage,  should  not  attach  upon  the 
freight  of  good^  loaded  at  an  intermediate  port  in  the 
voyage.  I  therefore  think  that  the  Havannah  freight 
was  covered  by  the  policy.  It  would  be  unjust  to  bold 
otherwise.  The  assured  estimates  the  whole  freight 
at  4,2ooiL :  if  one-h^lf  is  wasliec^  overboard*  and  ^  fresh 
half  substituted,  why  should  he  be  allowed  to  earn  the 
freight  of  that  half,  and  put  it  into  his  pocket  ?  With 
respect  to  the  abandonment,  the  import  of  it  is,  th^t 
the  assured  declares  that  he  does  not  look  to  any  benefit 

from  the  freight  of  the  voyage,  but  is  content  that  the 

• 

underwriter  shall  have  it,  paying  to  the  assured  the  full 
100  per  cent  And  this  action  is  not  brought  to  re- 
cover back  from  the  assured  any  part  of  that  money 
which  was  paid  him  by  the  underwriter,  but  to  recover 
that  ^portion  of  the  freight  which  the  assured  has  re- 
oeived^  after  having  been  paid  the  full  amount  of  his 
freight.  As  to  whether  any  deductions  ought  to  be 
made^  I  think  that  the  charges  incurred  while  the  ship 
was  detained  merely  for  the  purpose  of  getting  repairs, 
to  enable  her  to  complete  her  voyage, .  ought  to  be  set 
to  the  accowit  of  loss  on  ship,  for  which  the  under- 
writer on  ship^wUl  be  liahlp«  Bmt  as  to  any  charges  in- 
curred while  the  ship  waited  at  Cvba  to  obtain  freight, 

or 
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Barglat 

agaiait 
SrtiiLiNOk 


otr  for  the  purpose  of  loading  it  when  obteinei^  these 
oughty  I  think,  to  be  deducted* 

HoLROYD  J.  This  i»  a  policy  not  confined  to  flttght 
on  goods  loaded  at  Jamaica,  but  it  to  be  extended  ta 
goods  loaded  during  the  voyage  from  Jamaica  to  ber 
ports  of  discharge.  The  leave  to  call  at  other  ports, 
and  load  there^  puts  the  freight  arisiug  firom  die  goods 
loaded  at  the  Havannaij  upon  the  footing  with  the 
former  freight,  and  brings  it  within  the  meaning  of  the 
policy.    I  agree  with  the  Cowi  on  the  other  point* 

Posiea  to  the  FlaitttUT. 


tVeinciday, 
May  \iU 


Chaplin,  Clerk,  agaimt  Leroux.  (a.) 

/COVENANT  for  not  repairing,  on  a  lease  for  a  I 

years,  which  expired  at  Lady  Day,  1807,  '^^^ 

by  the  father  of  the  plaintiff  to  the  defendant.    And 

the  pluntiff  declares,  that  his  father  was  seised  of  part 


Detise  of  hif 
estates  to  bis 
wife  for  life,  * 
and  after  her 
decease,  to  his 
son  (his  heir  at 
law),  charged 

with  the  yearly  Qf  the  demised  premises  in  fee,  and  pf  the  residue^  by 

payment  of  * 

100/.  to  hii  copy  of  court  roll  held  of  .the  Manor  of  Taitenham  in 
her^iife,  and  at  fee-Simple^  at  the  wiU  of  the  Lord,  according  to  the 
w1ih*^ihti'Mm     custom  of  the  Manor :  that  he  surrendered  the  copy- 

of  1500JL  to  be 

divided  amooK 

her  children ; 

or  if  no  child. 

to  be  dbposed 

of  as  she 

should  direct ; 

and  in  default 

of  payment  of 

either  of  the  said  sami  wHhia  the  time  appointed,  to  G.  9V,  his  heirs,  administrators, 

and  assigns,  in  trast,  to  raise  th«  lOoiL  out.  of  the  fenti  and  profifes*  and  the  l^ooL  ky- 

sale  or  mortgat^  of  a  tndcient  patt  of  the  lands,  and  subject  to  the  said  charges  and 

trost  to  his  said  son^  his  heirs,  excenton^  administrfttorsi  aad  aasigoa  1  RiMi  tbc  aoti  took 

by  descent  and  no(  by  ptirchase. 

(tf)  This  case  was  arj^cd  at  Serjeants*  Inn  before  this  Term. 

6  surviving ; 


hold  part  to  the  use  pf  his  will,  and  by  his  will  devised 
the  whole  premises  to  his  wife  for  life,  provided  9be 
did  not  marry ;  and  died  seised,  leavuig  his  said  wife, 
and  die  plaintifl^  his  only  son  and  heir  at  law,  him 
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saniving;  and  thiit  afterwards^  and  before  the  bmch  IBIG. 

of  covenant,  the  said  wife  died,  and  the  said  demised  _ 

premises,  with  the  appurtenances,   descended   to   the  ^^"^ 


fig^f  as  only  son  and  heir  at  law  of  the  lessor^ 
wfaerelrf  the  plamtiff  wa%  and  continually  hitherto 
bath  been,  and  still  is  seised,  &c. 

Flea,  ttfat  the  demised  premises,  with  the  appur- 
tenances, did  not  descend  to  the  plobtifP  as  the  only 
son  and  heir  at  law  of  the  lessor,  tnodo  et  Jbrmd. 

On  the  trial,  at  the  sittings  after  last  Trinity  term, 

a  rerdict  was  found  for  the  plaintifi^  subject  to  the 

opinion  of  the  Court,    on  the  question  whether  the 

plaintiff  took  lyr  desoent,  or  by  devise  under  tha  will 

of  his  father,  by  which  the  &tber  devised  all  his  lands, 

as  well  freehold  and  leasdiolc|,  as  copyhold,  with  their 

ai^urtenance^  Huto  his  wife  for  life^  provided  she  did 

not  manj,  .with  power  to  grant  building  leases  for  6i 

y^ars,  charged  during  that  time  with  the  payment  of 

the  yearly  sum  of  502.  to  \m  son,  the  plaintiff,  if  he 

aboold  so  loqg  liv^   by  four   equal  quarterly  pay* 

mentib  and  also  finding  him  in  board,  washing,  and 

lodgii^  dorii^  his  stay  at  the.university^    and  du- 

nog  his  atudies^io  the  profession  of  the  law  in  I^m^ 

i&w  or  otherwise  until  suob  time  as  be  .should  airive 

to  the  age  of  27  years ;  and  also  diarged  witli  the  pay-* 

m^t  of  tbeiiirtber  yearly  sum  of  30/.,  during  his  wife's 

life,  unto  his  daughter  Sarahs  the  wife  of  George  Thprnp- 

S099  if  she  should  so  long  liv%  ^  payable  quarterly ; 

and  in  case  his  said  wife  should  marry,  then  and  from 

the  time  of  sndi  marriage  he  devised  all  his  said  lands 

unto  his  sfu4  sp%  ipha^ged  with  the  payment  of  the 

said 
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1616.        said  yearly  sum  of  30/.  unto  his  daughter  iSornzA^  in 
like  manner  as  if  his  wife  had  not  married;  and  also 

Chatlin 

ai^ainst  charged  with  the  payment  of  the  yearly  sum  of  tooL 
to  his  wife  during  her  life,  payable  quarterly;  and 
from  and  after  the  decease  of  his  said  wiie,  he  devised 
his  said  estates  unto  his  said  son,  charged  with  the 
payment  of  the  yearly  sum  of  ico/«  unto  his  daughter 
Sarah  during  her  life,  payable  quarterly.  And  upon 
the  decease  of  the  survivor  of  his  wife  and  daughter  be 
bequeathed  the  sum  of  1500/.  to  be  equally  divided 
between  all  the  children  of  his  said  daughter  then 
living,  if  more  than  one,  and  if  there  should  be  only 
one  child,  then  the  whole  to  go  to  such  child;  and  in 
case  she  should  not  have  any  children  or  child  living 
at  tht  time  of  her  decease,  then  he  gave  the  said  sum 
of  1500/.  to  be  disposed  of  by  his  said  daughter  in  such 
manner  as  she  should,  by  any  deed  or  will  attested  by 
two  witnesses,  notwithstanding  her  present  or  any  fu- 
ture coverture,  appoint ;  and  for  want '  of  such  ap- 
pointment the  same  to  go  to  her  executors  and  ad- 
ministrators. And  it  was  his  will  that  the  said  sum  of 
1500^  should  be  paid  within  one  year  after  the  decease 
of  his  wife  and  daughter ;  and  in  default  of  payment, 
either  of  the  yearly  sum  of  100/.  to  his  daughter  in 
'  manner  above  mentioned,  or  of  the  sum  of  1500/., 
within  the  time  above  specified,  he  devised  all  his  said 
lands,  as  well  freehold  and  leasehold  as  copyhold,  with 
the  appurtenances,  unto  the  said  G.  TAompsofh  his 
executors,  administrators,  and  assigns,  in  trust,  upon 
such  default  of  payment,  to  raise  and  pay  die  said 
yearly  sum  of  tool,  out  of  the  rents  and  profits,  and 
the  said  sum  of  1 500/.  by  sale  or  mortgage  of  a  su£5cient 

» 

part  of  his  said  lands,  and  subject  to  the  said  several 

charges 


Lbroux* 
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charges  and  trust  he  gave  the  said  kinds,  after  the  1816. 

decease  of  his  wiFe^  to  his  said  son^  his  heirs,   exe*  '^"^ 

cutors»    administrators,    and  assigns.     The  testator^s  ggthst 
said  daughter  is  still  living. 

If  the  Court  should  be  of  opinion  that  the  plaintiff 
took  by  descent,  the  verdict  to  stand;  if  not,  a  nonsuit 
to  be  entered. 

Gaselee  for  the  plaintiff  contended,  that  he  took  by 
descent :  for  the  distinction  is,  that  where  a  devise  to 
the  heir  gives  him  the  same  estate  as  the  law  would 

* 

have  don^  he  shall  take  by  descent;  but  where  the 
tenore  or  quality  of  the  estate  is  altered* by  the  devise^ 
he  shall  take  by  purchase.    But  a  devise  of  the  real 
estate    to  the  .heir,    charged  with  the   payment  of 
debts  (a)  or  legacies  (&),  does  not  break  the  descent,  for 
the  tenure  is  not  thereby  altered.    Neither  does  the 
devise  over  in  this  case  to  a  trustee,  in  defanit  of  pay- 
ment of  the  annuity,  or  of  the  1500/.,  alter  the  nature 
of  the  estate.    And  therefore^  where  one  devised  lands 
to  his  wife  for  life^ ,  and  after  her  decease  to  his  next 
heir  at  law,  and  his  or  her  heirs,  provided  such  heir 
should  pay  looL  within  six  months  after  the  death  of 
his  tfife^  as  the  wife  should  by  will  or  writing  ap- 
point, and  that  his  lands  shoold  stand  charged  with 
the  said  loo/.  {e) ;  althoogh  the  Court  at  first  doubted, 
yet  it  was  finally  resolved  that  the  heir  took  by  descent 
and  not  by  the  will;  for  the  proviso  in  the  will  for  pay- 
ment ofthe  106L  was  only  a  charge  in  equity,  and  did 
not  make  any  alteration  in  the  estate  of  the  land ;  and 

• 

(«)  %  Str.  i%10,    Alkm  r.  Htber,  U,  Jtt^m,  7a8.    £merso»  t.  IwcUird^ 
{h)  Mm^  644-    iUmwrth  t.  iVcf^jr.  Cn*  SBx*  833.  919,  S,  Ci 
(0  I  Lviw.  793.    SaOu  241*  S.  C. 

Vol.  V.  C  where 


18  CASES  IN  EASTER  TERM 

1816.         where  the  estate  is    Dot  altered    the  descent  is  not 
'  toiled :  and  it  was  also  held,  that  if  the  testator  had 

agaimt  devised  a  rent  charge,  it  would  have  been  the  same* 
And  though  there  was  no  remainder  over  in  that  case, 
yet  what  the  Chief  Justice  said  at  the  close  of  it,  ac- 
cording to  Lutw.  (a),  is  applicable  to  this  case,  where 
there  is  a  remainder  over;  for  the  Chief  Justice  said, 
<^  that  in  all  cases  of  executory  devises  the  estates  descend 
until  the  contingencies  happen ;  as  if  a  man  devise  to  A^^ 
six  months  after  his  death,  in  the  mean  time  the  land 
descends,  and  yet  the  heir  hath  it  not  merely  by  the  law." 
And  he  said  "  that  it  would  be  a  violent  construction  to 
make  the  heir  in  as  a  purchaser ;  and  that  the  case 
of  Pitt  V.  Pdhamj  2  Jones  25,  was  a  case  in  point*** 
And  if  in  the  case  from  Lidw.  where  the  devise  to  the 
heir  was  upon  a  condition  precedent,  provided  he 
should  pay  100^  within  6  months,  and  where^  conse* 
quently,  it  might  be  doubtfid  whether  any  estate  vested 
before  payment  made^  nevertheless  it  was  held  that  this 
did  not  alter  the  course  of  descent ;  a  fortiori  it  is  not 
altered  by  the  present  devise^  which  is  upon  a  con- 
dition subsequent;  and  consequently  where  the  estate 
vests,  subject  only  to  be  divested  by  d^ult  of  payment. 
.  The  language  of  Halt  C»  J.  is  decisive  upon  this  point : 
«  If  (said  he)  a  devise  be  made  to  the  heir  at  law,  pay- 
ing such  and  such  legacies,  &C  and  for  de&ult  tfa^reof^ 
remainder  over,  the  heir  until  default  is  in  by  descentf 
and  the  other^s  interest  is  by  way  of  executory  devise ; 
and  so  it  was  in  Pell  and  BrcfmCs  case  in  effect.'*  As 
to  Scott  V.  Scott  {b\  it  is  probable  that  Lord  Keeper 
Henley  decided  it  upon  the  ground  that  the  eldest  son 
took  an  estate  tail. 

(«)  Lutvfi  f  9S.  (&)  AnibU  3S3.  X  Eden*s  Rep.  of  Casei  sn  Chancety. 

Temp*  Ld.  Nortbrngton,  p.  458.  S.  C 

Mttrtyittf 
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Manyat^  contra,  argued  that  by  the  will  the  fee  was         1816. 
not  devised  to  the  plaintiff  until  the  incumbrances  were        — ^ 

ClIAPLtlf 

fiatisfied,  and  in  thie  mean  time  he  took  but  an  estate  agMmt 
for  life.  That  the  devise  over  to  the  trustee,  with  a 
powar  to  raise  the  1500/..  by  sale^  necessarily  implied 
that  the  trustee  was  to  have  the  fee;  and  that,  at  all 
all  events,  supposing  the  plaintiff  took  a  fee  in  the  first 
instance,  it  was  a  base  fee,  or  fee  determinable  by  the 
event  of  the  incumbrances  being  unsatisfied.  Wherc^ 
fbre^  as  the  plaintiff  did  not  take  the  same  estate  either 
in  quantity  or  quality,  which  would  by  law  have 
vested  in  him  from  his  ancestor,  it  followed  that  htf 
must  take  by  the  devise,  and  not  by  descent.  Agree- 
ably to  this  principle  it  was  determined  in  SoM  v.  Scott j 
that  the  son  took  by  devise,  as  having  under  the  will 
^.different  estate  than  would  have  descended  to  him^ 
the  otie  being  pure  and  absolute,  the  other  not«  (^) 
Soy  if  there  be  a  devise  in  fee  to  the  heir  at  law,  upoa 
condition  to  pay  debts  within  a  year,  and  if  he  fiiils^ 
that  the  executors  shall  sell  and  pay ;  this  shall  be  a 
purchase  in  the  heir  at  law,  being  tied  with  a  condition ; 
and  so  it  was  adjudged*  (6) 

Gaselee  in  reply,  denied  that  because  a  power 
WAS  given  to  the  trustee  to  sell  for  the  purpose 
of  raising  the  annmty  and  1500/.,  it  must  be 
necessarily  intended  that  he  was  to  have  the  fee; 
and  this  power  it  was  competent  to  the  heir  at 
any  time  to  prevent  the  trustee  firom  executing.  It 
is  true  thut  the  fee  which  vested  in  the  heir  might  be 
defeated  by  non-payment  of  the  legacies,  but  so  may 

(m)  AwAU  383.  (3)  Cro.  Car.  x6x.,  Qilftnl't  case. 

C  2  an 
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1816.        an  estate  durante  viduitatet  which  is  an  estate  for  life, 

be  defeated  by  marriage.    And  as  to  Gilpin's  case  it 

^^X)"      was  denied  to  oe  Uw  by  TVeJy  C.  J.  and  PomeU  J.  («) 

Lord  Ellenborough  C.  J.  IF  the  estate  devised 
to  the  trustee  be  an  executory  devise,  the  law  will  cast 
the  estate  of  the  heir  on  him  by  descent,  until  the  con^ 
tingency  happens;  if  the  trustee's  estate  be- not  an 
executory  devise,  I  do  not  see  that  there  is  necessarily 
such  an  estate  of  freehold  given  to  him  as  to  break  in 
upon  and  alter  the  quality  of  the  estate  which  the  heir 
would  otherwise  take. 

Baylet  J*  I  am  of  the  same  opinion.  In  all  these 
cases  it  is  desirable  that  the  heir  should  be  in  by  de^ 
scent,  ra(her  than  by  purchase;  because  it  is  oob^ 
veoient  that  the  property  should  be  assets  in  the  hands 
of  the  hour.  And  the  general  rule  is,  that  where  the  heir 
takes  the  same  estate  in  nature  and  quality  which  the  bw 
would  give  him,  he  takes  by  descent  It  appears  by 
Mr.  Fcrd^s  M  S.  note  ofJUam  v.  Heier^  though  this 
is  not  noticed  either  in  Strange  (b)  or  Blacksiane's  (c) 
report  of  that  case,  that  the  Court  denied  GUpMs 
case  to  be  law.  Impeached,  therefore,  as  GUpMs 
case  is,  as  well  by  what  I  have  just  remarked,  as  by  the 
authority  of  Trdjjf  C.  J.  and  Pawdl  J.,  it  is  competent 
to  us  to  examine  the  case,  and  in  examining  it  to  ask 
this  question,  whether  a  fee  mounted  upon  a  fee  turns 
the  first  into  a  base  fee?  I  think  that  it  does  not. 
Here  the  plaintiff's  estate  was  a  good  estate  in  fee^  the 
last  an  executory  devise. 

(o)  Comyns,  75.    Sslk.  941.  {h)  Sir,  117a  (c)  ^  MUeL  ss. 

HOLBQTO 
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HoLROTD  J.  being  connected  with  the  parties  de*        1816. 


clined  giving  any  opinion* 


Cbaplim 

against 

JL.&ROOS. 


HOFFHAM  dgdnSt  FOUORINIER.    (fl)  ^i^UL^ 

COVENANT.    Thepluntiffdeclaresthatbyinden-  a  cofcntnt  lir 
,  ,  ,  »n  indentnrt 

ture,  of  the  5th  Jtdy  1808,  recitmg  that  certain  ra«de  between 

letters  patent  before  then  granted  by  His  Majesty  for  gi^ng  to  jT 

the  making,  using,  and  vending  a  machine  for  making  n^^'s^ifj}^ 

paper,  &c.  v^ere,  by  several  assignments,  conveyed  to  v^  *iJ'?"'*"« 

the  defendant  and  one  S*  Fcmiriniery  who^  by  certain  >>y  mMalmeiiti) 

articles  of  agreement,  in  consideration  of  43  50^.  pay-  said  sum,  or 

able  by  instalmenU  of  3  cot  yeariy,  by  equat  quarterly  ?herrof)'»h!it!ld. 

payments,  granted  to  one  J.  S.  the  liberty  of  using  the  ^^^^fl^^^ 

said  machine,  &c.  and  that  afterwards,  the  defendant  *"^  ^°  '^^ 

manner  pro- 

and  jS.  Foudrinier  assigned  the  said  43502.  to  one  Lh  D»  tided  for  by 

who  assigned  to    the  plaintiff;   the   defendant  and  would,  opon  ' 

5.  Foudrinier  thereby,  in  consideration  of  the  premisei^  J!thcu^nm,. 

covenanted  with  the  plaintiff  for  themselves  jointly  and  ^hj^"^'' 

severally,  that  in  case  the  said  4350/.  or  any  annual  in'-  ^^^^  not  be 

^^  ^^^  ^  paid  It  the 

stabnent  thereof^  or  any  part  thereof  should  not  be  paid  timet,  ftc.  wai 

iield  not  to  bo 

to  the  plaintiff^ at  the  times,  and  in  manner  provided  Jbr  discharged  by 

in  the  said  articles  qf  agreement^  then  and  as  often  as  of ^^.  u touir 

such    non-payment  should  happen,    the  drfendant  and  IJJ^^"^^ 

S.  Foudrinier,  or  one  of  them,  woitld  upon  demand  pay  »^«'  the  bank- 

to  the  plaintiff  the  said  425^^ f  ^^  ^''^^  thereof  as  not  being  a 

matter  provc- 

shotdd  not  be  paid  at  the  ttmes  and  tn  manner  provided  able  anderthe 

Jbr,  4^.    Breach  for  non-payment  by  J.  S.  of  150/.  for  cither  by  j.9. 

two  quarterly  paymenU,  of  which  the  defendant  and  49o!3.«fxai.- 
S.  F.  had  notice,  and  payment  was  demanded  of  them,  && 

la)  This  case  was  argiicd  at  Serjeanti*  Inn  before  this  Teni. 

C  S  The 


FO0DRIN1IK. 
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1816.  lateral  security  is  not  giving  credit  for  a  sum  of  money 
to  the  person  who  enters  into  such  security.     It  is 

against  essential  that  the  party  should  be  a  creditor  of  the 
bankrupt  at  the  time  of  the  bankruptcy ;  if  this  be  not 
shewn,  the  argument  upon  the  statute  fails.  Now  in 
the  present  case  the  plaintiff  was  not  a  creditor  at  that 
time:  the  defendant  was  only  contingently  liable  in 
tase  another  person  should  make  default;  the  re- 
lation, therefore,  of  debtor  and  creditor  did  not  sub- 
sist between  these  parties  at  the  time  of  the  bankruptcy. 
This  case,  therefore,  is  not  witliln  either  section  of  the 
act  of  parliament* 

Batlet  X  It  seems  to  me  that  Hqffham  was  not  a 
creditor  of  Foudrimer  at  the  time  of  -his  bankruptcy : 
he  could  not  have  made  the  affidavit  necessary  to  prove 
a  debt  It  was  not  the  intention  of  the  act  of  par- 
liament to  lock  up  the  property  of  a  bankrupt,  upon 
a  possibility  that  at  some  period  or  other  some  per* 
■on  may  have  a  claim  upon  it.  We  are  desired  in  this 
case  to  say,  that  so  large  a  sum  as  4000/.  of  the  de- 
fendant's property  ought  to  be  retainedi  because  J.  S^ 
for  whom  the  defendant  was  surety,  might  afterwards 
make  default.  But  at  the  time  of  the  'bankruptcy 
«7.  iS>.  had  not  made  default.  The  plea  therefore  is  bad. 

Gaselee  was  to  have  argued  for  the  plaintifiy  but  was 
stopped  in  the  outset  of  his  argument 

Judgment  for  plaintiff,  (a) 

(a)  See  ff^eid  w.  U^iUh^Mte^  vol.  it.  33^ 
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'  1816. 


RucKER  and  Others  against  Ansley.  (a)        ^i^^* 

A  SSUMPSIT  upon  a  policy  of  assurance^  dSted  A  Jiceoce  to  c 

i8th  July  1810,  on  goods  on  board  the  ship  JPor-  ^^(hj^  ^ 
iuna  s  the  interest  was  averred  to  be  in  P.  A  Smit  and    ^^J^  ^  |^ 
Co.,  and  the  loss  bv  seizure  and  detention  of  persons  un-  **V^  ^  them- 

■^  ^  ^  lelTci  and  Brf 

known.     Plea,  non  assumpsit      At  the  trial  before  ti^oxMnxnX 
Lord  Ellenborough  C.  J.,  at  the  London  sittings  after  load  aod  eiport 
Easter  term,  there  was  a  verdict  for  the  plamtifis,  LwnfuSRw- 
damages  300/.,  subject  to  the  opinion  of  the  Court  jjjjjfalj,^ 
upon  the  following  casfe :  ;**»  ^  ^nLS^ 

not  under 
blockade,  was 

The  policy  was  effected  by  the  plaintifflbi  as  agents  held4o  protect 
on  account  of  P.  JB.  Smit  and  Co.,  on  goods  to  be  j^tijtx^wtt^ 
thereafter  declared  and  valued,  which  valuation  was  f~"]*^.!!?!l 
afterwards  made,  at  and  from  London  to  Biga^  or  any  ^^  ■  ^^S^ 
port  or  ports,  place  or  places  in  the  Baltic^  backwards  being  at  war 
imd  forwards,  and  until  the  goods  were  safely  delivered  ^ritdm. 
At  the  houses  or  warehouses  of  the  consignee,  &C.9  at 
a  premium  of  25  guineas  per  cent.,  to  return  25^  per 
cenL  for  convoy  on  arrival;  and,  it  was  declared  to  be 
against  all  risks. 

This  policy  was  e|fected  under  these  circumstances  t 
in  Jidy  1810  the  plaintifis  received  orders  from  the 
agent  in  this  countYy  of  Smit  and  Co.,  who  were 
domiciled  and  carrying  on  trad^  at  Biga^  to  ship  for 
thdr  account  a  cargo  of  goods  for  Eiga^  the  agent 
having  for  this  purpose  chartered  the  ship  Fortuna, 

{s)  This  case  was  argacd  at  Serjetnts'  Inn  before  this  Term. 

then 
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i8ia* 

,  then  at  London,  in  the  name  of  the  plaintiffs.     About 

^"'^'^^^       the  same  time  the  plaintiffs  ffave  orders  to  Casiendick 

against  ^  o 

Ansut.  m^(j  HenlZj  ship-brokers  in  Londoti,  to  procure  a 
licence  for  the  voyage,  which  Casiendick  accordingly 
applied  for  and  obtained  from  the  British  Government^ 
without  disclosing  in  their  petition  to  the  Lords  in 
Council  that  sudi  application  was  on  behalf  of  Smii^ 
and  Co. 

The  order  in  council  was  dated  the  GthJufy  i8iOy 
and  was  stated  to  be  made  upon  (he  petition  of  Quiets 
dick  and  Hentz^  on  behalf  qf  themselves  and  British  or 
neutral  merchants,  permitting  them  to  had  and  export 
on  board  the  Bussian  ship  Fortuna,  bearing  any  flag 
excq>t  the  French^  a  cargo  of  wioe^  &c.  British  manu- 
fiicturesy  British,  and  foreign  colonial  produce^  East 
India  goods,  and  such  goods  as  arc  permitted  by  law 
to  be  exported,  exeept  hemp,  from  London  to  any 
port  in  Sweden  or  the  Baltic  not  under  blockade;  and 
to  import  direct  from  th&port  of  discharge^  or  to  sail 
in  ballast  from  the  said  port  to  any  port  in  the  Baltic 
not  under  blockade,  and  to  import  from  thence  a 
cargo  of  grain,  if  importable^  acccvding  to  the  pro- 
visions of  the  com  laws,  and  such  goods  as  are  permitted 
by  law  to  be  imported  (except  fish  and  fish  oil)  to  any 
port  in  the  United  Kingdom ;  the  master  to  be  per- 
mitted to  receive  his  freight  and  depart  with  his  vessd 
and  crew  to  any  port  not  blockaded,  notwithstanding 
all  the  documents  which  accompany  the  ship  and  caiigo 
may  represent  the  same  to  be  destined  to  any  other 
neutral  or  hostile  port,  and  to  whomsoever  sadi  pEo- 
perty  may  appear  to  belong,  &c.    The  licence  was  of 

the 
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tbe  same  date^  and  in  pursuance  of  the  order  which  was 
annexed,  and  pursued  the  terms  of  the  order. 

The  phdntifis  in  consequence  effected  the  policy  in 
question^  and  on  the  9th  August  loaded  the  goods  on 
board  the  said  ship  tor  account  and  risk  of  Smit  and  Ca, 
and  consigned  them  to  Smit  and  Co.  at  Miga. 

On  the  2 1  St  the  ship  sailed  from  London  with  the 
said  Hcence  on  h^  voyage  to  Migaj  and  in  the  course 
of  it  put  into  Jlfane/ through  distress  of  weather,  where 
Ike  goods  were  seized  and  condemned. 
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Tlie  case  stated,  that  from  the  time  when  the  license 
was  obtained  and  the  policy  was  effected,  to  the  time  of 
commencing  the  action,  Russia  and  thb  country  were 
at  open  war. 

Tlie  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiflSi  were  entitled  to  recover ;  if  90^ 
the  verdict  to  stand,  otherwise  a  nonsuit. 

And  this  question  aa  to  the  effect  of  the  licende  to 
protect  a  cargo  die  property  of  an  alien  enemy,  the 
like  to  which  had  oftentimes  before  been  discussed,  was 
now  again  argued  by  TadAf  for  the  plainti£Es,  and 
Carr  for  the  defendants. 

For  the  plaintifis  it  was  urged,  that  this  case  had 
been  already  decided  by  Hulbnan  v.  Whiimore  (a) ;  that 
here  the  licence  was  of  greater  latitude  in  its  language 


(«)  Ant€t  vol.  ni.  337. 


than 
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1818*        ^ban  the.  licence  in  that  case ;  for  it  contained  the  wonb 
'       «  to  whomsoever,  the  property  appears  to  belong;*' 

^atahiu        ^^  ^®  ^^^^^  ^^  ^^  ^^  ^^^  distinguishable  in  prin- 
Am  iLiT.       ^jpjg  g^m  Bobinson  v.  Touray{a)f  Hagedom  v.  Beid  (b)f 

Usparieha  v.  Noble  {c\  Flindt  v.  ScoU  (d)^  Hindi  ▼• 
Crokaii  {e)s  and  the  Cousine  Marianne  (/)• 

For  the  defendant  it  was  argued,  that  according  to 
the  principle  laid  down  by  this  Court  in  MennM  y* 
Bottkam  {g\  Flindt  y.  CroJcait  {h\  and  Flindt  v.  Scott  (t), 
general  words  in  a  licence  were  to  be  construed  with 
reference  to  the  characters  of  the  parties  licensed ;  and 
therefore  if  a  license  be  to  British  merchants  and  others, 
and  d  fortiori  if  it  be  only  to  BriiisJi  or  neutral  mer- 
chants, it  shall  not  be  extended  to  alien  enemies.  And 
this  principle  was  not  doubted  at  the  time  when  the 
cases  above  mentioned  were  reversed  in  the  Exchequer 
Chamber;  but  the  reason  for  their  reversal  was,  that  they 
fell  within  the  decision  of  Usparieha  y.  NMe.  The  same 
principle  has  been  recogpized  both  by  the  courts  of 
common  and  civil  law,  in  the  following  cases,  viz. :  The 
Hoffhung  (£),  Cosmopolite  (/),  Vriendschagp  {m\  Jdnge 
Johannes  (n),  Jot^e  Klassina  (o),  Twee  Gdnroeders  (;), 
NicoUne  {q)y  Minerva  (r),  Henrietta  (5},  Hagedom  v. 
Baxett  (Of  Hagedom  v.  Bell,  {u) 

Lord  EiXENBOBouGH  C.  X  These  licences,  and 
their  effect,  have  been  long  and  repeatedly  a  matter  of 
controversy,  and  have  received  different  interpretations 

(a)  Atde,  vol.  I.  ai7.  {h)  Jhid,  367.  (c)  i$£MtL 3|ft, 

(d )  s  Toantf.  674-  («)  Ihid.  (/)  Siw.  Jdm.  X,  346. 

{g)  IS  EasUAlV      W  I^  5A1*      (0  Thid,  $13'      (*)  S  J^^- 161. 

(i)4M.z.     (iR)  jhid.  96.      («)  jHi  163.      (0  5  xa.  997. 

ip)£dw,gS'       it)  Ibid,  ^e^'       {r)Ibid.$7s-        (i)i2Mt.26S. 
It)  Ante,  voL  il  100.  (»)  jtntef  toL  i.  450. 

in 
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in  the  different  courts ;  and  even  in  the  same  court,  the        1816. 
upon  them  haye  pot  at  all  times  been  uniform. 


And  I  fear,  that  in  this  court,  among  others,  we  have        agaitut 
not  in  all  respects  held  to  the  same  course  of  decision* 
This,  howcryer,  I  take  to  be  now  established,  that  these 
licences  ought  to  be  construed  according  to'  thdr  in- 
tention.    The  petition  is  not  set  out  in  this  icase^  but 
the  erder  is;  and  in  the  absence  of  the  petition,  we 
Binat  suppose  that  it  wiu  in  the  same  form  as  the  order. 
The  question  then  is^  what  was  the  intention  of  the 
crown  in  making  sudi  an  order,  in  conformity  with 
"wUiik  the  licence  was  issued.    There  is  no  doubt,  that 
tndiiig  with  an  enemy  is  Ulegal ;  but  the  Crown  may 
remit  its  rights  in  whole  or  in  part,  as  it  shall  seem  fit* 
We  are  then  to  consider,  whether,  from  the  nature  of 
dus  licence^  the  Crown  could  help  seeing  that  the  ad- 
▼enture  contemplated  was  a  hostile  adventure.    The 
licence  is  to  a ,ship  of  ^  hostile  countiy :.  it  is  truc^  that 
it  is  granted  to  British  merchants  on  behalf  of  them- 
selyes  and  other  British  or  neutral  merdiants,  but  it 
does  not  disclose  what  the  interest  of  the  persona 
licensed  was;  and  it  tnms  out  that  they  were  only 
brokers,    llie  license  then,  not  being  restrained  to 
any  particular  description  of  interest,  the  question  is, 
whether  it  must  not  be  understood  as  intended  to 
legalize  the  adventure.    The  adventure  described  in  it 
is  the  exportation  on  board  a  Bmsian  ship,  bearing 
sny  flag  except  the  French,  of  certain  enumerated  arti* 
des^  and  such  goods  as  are  permitted  by  law  to  be 
ported  (to  wnomsoever  such  property  might  appear 
to  belong,)  from  London,  to  any  port  in  Sweden  or  the 
Baltic;  not  under ,  blockade.    It  is  evident,  therefore^ 
that  the  ship  was  destined*  to  the  veiy  itgion  of  hos^ 
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ISM.  tilltieg;  the  Baltic  being  at  that  tim^  with  the  excep- 
"**""*  tioa  of  a  few  Russian  ports,  entirely  hostile.  There  is 
agMnst  no  limitation  as  to  the  ship  s  port  of  discharge,  or  the 
port  from  whence  die  should  commence  her  retara 
voyage.  It  was  competent  to  her  to  load  a  return 
cargo  direct  from  her  port  of  discharge,  or  to  make 
intermediate  voyages  to  any  other  ports  in  the  BaUic^ 
for  the  purpose  of  loading  a  cargo  of  grain,  the  im« 
porting  of  which  seems  to  have  been  the  great  ohfect 
of  this  licence.  The  licence  being  the  only  thi^g  to' 
mark  out  and  regulate  the  adventure^  both  export  and 
import,  the  question  is,  whether,  seeing  that  it  contaan 
no  exclusion  of  any  port  or  places  or  any  other  restrie* 
tion  than  that  of  the  French  flag,  die  licence  does  not 
impliedly  authorize  a  voyage  to  the  shifts  own  ports. 
Adverting  to  the  cases  of  Robinsonv.  Tourayi  and  HM^ 
man  v.  mdtmore^  which  were  decided  upon  a  broader 
principle  of  policy  than  some  fenner  decisions  upon 
this  subject^  we  must,  I  think,  consider  that  the 
Bcensingof  this  advoiture  to  a  hostile  region,  in  a 
hostile  ship,  was  intended  to  protect  a  hostile  cargo, 
the  object  being  to  allow  the  importation  of  an  article 
of  necessity,  even  at  tlie  expenee  of  obtaining  it  in  a 
hostile  port. 

Batley  J.  I  am  of  the  same  opinion.  Hie  single 
qnestson  is,  whether  this  lie»ce  legalized  the  voyage. 
Adverting  to  the  words  of  the  licence,  and  the  object 
of  granting  it,  I  cannot  help  diinking  that  it  oontem* 
plated  a  Russian  risk;  for  if  it  had  been  intaided  to 
prohibit  such  risk,  I  should  expect  to  &id  some  words 
of  restramt.  The  licence^  it  is  true^  is  to  CastendickwA 
HerOzy  on  bdialf  of  themselves,  and  British  or  neutral 
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merchants;  but  it  is  also  to  load  and  export  on  board        1816. 
a  Russian  ship,  with  full  liberty  to  go  to  a  Russian       — *- 
port;  so  that  it  is  obvious  the  parties  licensed  might        agoiH$t 
have  to  deal  with  Bmssiane*    It  was  suggested  in  argu- 
meiity  that  thb  licence  mi^t  possibly  have  legalized 
the  importation  of  a  Bussian  cargo  into  this  country ; 
bat  that  it  was  different  with  req)ect  tD  die  allowing  a 
Bussian  interest  to  export  from  heneeb    I  cannot  see  ' 
any   reason  for  the  difference;   or  why,  under  this 
licence^  British  capital  and  British  risk  should  be  em- 
plojred   in    the  outfit,    rather  than    fyssian   capital 
and   Bussian  risk.    The  great  object  of  the  licence 
was  to  to  relieve  the  British  market  of  those  articles 
with  which  it  w^s  overstocked,  and  to  supply  a  com- 
modity of  Bussian  produce^  of  which  tlus  country  stood 
in  need»    This  object  was  to  be  attained  as  well  at 
tbehazard of  Bussian  as  of  British  risk;  and  British 
capital  WQuId  be  employed,  whether  the  cargo  was  loaded 
on  British  or  Bussian  account.    The  British  merchant 
would  benefit  by  his  commission  on  the  export  and  im- 
port cargo ;  and  the  Bussian  would  be  content  to  bring 
his  cargo  to  this  country  provided  he  was  at  liberty  to 
export  one  fifom  it.    The  language  of  the  licence  is 
<<  to  load  and  export;"  it  is  not  said  that  this  must  be 
done  by  the  persons  licensed  on  their  own  account,  it  is 
enough  therefore  thatthe  British  merchant  purchases  and 
loads  a  car^  for  exportation  on  account  of  the  Bussian 
merchant.    The  material  distinction  between  this  case 
and  that  of  Hagedom  v.  Bazett^  is^   that  here  the 
licence  points  out  the  ship  as  being  of  a  hostile  charac- 
ter;  in  that  case  it  did  not.   On  these  grounds  it  seems 
to  me  that  the  licence  legalissed  the  voyage. 

HOLROVD 
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HoLROTD  J.     I  think  the  construction  which  the 
Court  has  put  upon  this  licence  is  the  true  orte,  whe- 
ther we  consider  the  language  or  the  object  of  the 
licence.     The  object  was  to  allow  both  exportation 
and  importation  on  board  a  Hussion  ship;  the  most 
likely  ports  for  a  vessel  of  this  description  to  be  bound 
lOy  were  Itussian  ports;  therefore  we  must  conclude 
that  the  Crown  by  permitting  her  to  go  to  any  ports  in 
the  Baltic,  with  the  exception  of  such  as  were  under 
blockade,  must  have  contemplated  the  probability  of 
her  going  to  a  port  of  her  own  country.     The  licence 
permits  the  persons  licensed  to  export  and  import,  but 
does  not  restrain  them  to  a  cargo  of  their  awn  property^ 
and  as  the  ship  was  to  be  Bmsian^  the  probability  was 
that  the  risk  would  be  the  same.    This  being  so,  it  ap- 
pears to  me  that  it  was  the  intention  of  the  licence  to 
protect  this  property,  whether  it  should  be  the  pro- 
perty of  the  persons  licensed,  or  of  any  other  persons. 

Judgment  for  Flaintiffi. 


WeUtiisy^        Sir  JoHN  BoRI^SE  WaRREK  OgoiflSt  ShiHREPF.  (o) 

JU[0J  lit* 


A  SSUMPSIT  for  money  had  and  received,  money 
lent,  money  paid  and  upon  an  account  stated.  Plea, 
non  assumpsit.  At  the  trial  before  Lord  Wlenborough 
C.  J.,  at  the  sittings  after  last  trinity  term,  there  was  a 
verdict  for  the  plaintifl^  damages  4000/.  subject  to  the 
opinion  of  the  Court  upon  the  following  case: 


A  flag  officer 
commanding^ 
on  a  foreign 
station  is  not 
entitled  to  any 
share  of  the 
freight  paid 
by  private 
merchants  to 
the  captain  of 
a  ship  of  war 
for  the  convey- 
ance of  private  treasure  on  board  t)ie  said  ship  to  this  conntry,  in  pnrsoance  of  orders  Isined 
to  the  captain  hy  thb  flag  officeri  under  the  authority  of  the  Admiralty. 


(«)  This  case  was  argued  at  Serjeants*  Inn  before  thu  Term. 
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On  the  3d  August  181 2,  the  plaimifFwas  appointed        1816« 
csommandeMn-chief  of  bis  Majesty's  ships  and  vessels  ^ 

on  the  dmgfican  and  Wat^Indian  station,  and  whilst  against 
he  was  in  sodi  command,  received  a  letter  from  the 
Secretary  <rf*the  Adadralbf^  dated  22d  December  1812, 
acquainting  him  that  Vice- Admiral  Stirlingj  (the  com- 
mmidisr  on  the  Jamaica  station)  had  been  directed  to 
give  every  ftcifity  in  his  power  to  the  object  of  ailbrding 
additional  security  to  the  transmission  of  specie  from 
Jamaica  to  Qreat  Britain^  particularly  by  the  ships 
having  charge  of  the  three  regular  convoys  of  Ap^tlf 
Jwie^  and  JMy  t  and  by  any  ship  that  might  be  occa* 
aionally  coming  home.  And  thistt  whenever  ioo,t>oo/* 
riiould  be  odUected,  be  was  to  appoint  a  frigate  to  con- 
vey the  same  to  this  country,  if  there  should  not  be  a 
sfaip  about  to  proceed  on  other  accounts.  Vice- Admi- 
T^  Stirling  Yr9&  under  the  command  of  the  plaintiff. 

jOn  the  \^\h  September  181 3,  a  memorial  from  several 
of  the  merchants  at  Kingston^  in  Jamaica,  addressed 
to  tlie  plaintiff,  was  transmitted  to  bim  at  Halifax^  by 
Rear* Admiral  Brcrum^  who  had  succeeded  Vice- Ad- 
miral Stirling  at  Jamaica,  requesting  the  plaintiff  to 
afford  them  a  ship  of  war  for  the  conveyance  of  about 
one  million  of  dollars  in  specie,  to  England.  In  con- 
sequence of  this  memorial  the  plaintiff  ordered  the  de- 
fendant, who  was  captain  of  His  Majesty's  ship  Bar- 
rosa,  then  one  of  the  plaintiff's  squadron,  to  proceed 
with  that  ship  to  Jamaica,  for  the  purpose  of  receiving 
and  conveying  to  England  such  money  and  bull>cn  as 
the  said  merchants  might  be  desirous  of  sending 
tbither;  and  afier  having  received  the  same,  to  repair 
to  Spitiead  #ith  all  possible  dispatch,  and  follow  the 

Vot.  V.  1)  orders 
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18  It).        orders  of  the  Lords  CommifisionerB  of  the  Admiralty 
"^  for  his  further  proceedings.    Upon  the  recdpt  of  this 

a^jhst  order  the  defendant  sailed  from  Halifax  to  Jamaica^ 
and  there  received  on  board  the  Barrosa  i,8oO)COO 
dollars,  private  money,  from  the  merchants  in  Ja^ 
fnaicoj  for  which  he  signed  bills  of  lading.  This  specie 
he  carried  to  England^  landed  at  Portsmauthj  conveyed 
at  his  own  expence  to  London^  and  delivered  into  the 
Bank  of  Englandj  and  received  for  the  freight  of  the 
same,  after  deducting  the  expences  and  commission, 
&c,,  10,930/.  i6s.  6d«  Previously  to  the  year  1801,  it 
had  been  a  practice  in  the  navy  when  any  consideration 
was  made  to  the  captain  of  any  of  his  Majesty's  ships 
for  the  freight  of  private  or  public  money,  for  the 
commander-in-chief,  under  whose  orders  such  captain 
sailed,  to  receive  one-third  part  of  the  money  paid  to 
such  captain  for  freight. 

In  1 80 1  the  allowance  for  freight  for  the  carriage  of 
public  money  by  ships  of  war  was  discontinued,  and 
no  such  allowance  was  paid  from  that  time  till  1 807, 
when  a  correspondence  on  the  subject  passed  between 
the  secretary  of  the  Treasuiy  and  the  secretary  of  the 
Admiralty ;  and  certain  orders  of  the  Lords  of  the 
Admiralty  were  made,  which  are  particularly  set  out  in 
the  case  of  Montagu  v.  Janoerin,  3  Taunt.  442.,  and 
which  may  be  referred  to.  The  payment  of  freight  by 
merchants  for  the  carriage  of  private  money  has  never 
been  discontinued.  Since  the  making  of  the  above  or* 
ders,  captains  of  the  navy  have  constantly  received 
the  allowance  therein  mentioned  for  conveying  public 
money,  and  have  received  freight  for  conveying  private 
inoney  in  the  same  manner  as  before ;  and  until  the 
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tt^se  of  Montagu  v»  Janveriuj  were,  according  to  the        1816. 
ii8^[e^  required  to  pay»  and  did  pay  one-third,  as  well 

VV  ARRKtf 

of  the  allowance  for  conveying  public  money,  as  of  the      ^  against 
freight    ftr   conveying  private  money,   to  the  com- 
mander-in-chief under  whose    command    they  were; 
but  since  the  decision  of  that  case,  many  captains  have 
refused  to  make  such  payment* 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover?  If  the 
Court  should  be  of  that  opinion,  the  verdict  to  be  en- 
tered for  the  sum  of  3643/.  125.  2d.;  if  they  should  be 
of  a  contrary  opinion,  a  nonsuit  to  be  entered. 

Gaselee  contended,  that  the  plaintiff  was  entitled  to 

one-third  of  the  freight   received   by  the  defendant. 

The  result  of  the  correspondence  set  forth  in  Montagu 

V.  Janverin,  is,  that  the  allowance  of  one  per  cent  for 

the  conveyance  of  public  money  was  discontinued  in 

1 801,  and  one^-half  per  cent,  was  substituted  in  the  year 

1807.     But  this  did  not  affect  freight  for  the  carriage 

of  private  monq^,  which,  it  appears,  has  never  been 

discontinued;  and  the  admiral's  and  captain's  right 

to  it  rest  upon  the  same  foundation.    Both  are  founded 

on  usage  which  has  never  been  impeached,  and  both 

probably  originated  in  some  admiralty  order  made 

with  reference  to  the  case  of  prize;  where  the  flag  officer, 

whether  actually  present  or  not,  is  entitled  to  one  of 

the  three-eighth  shares  given  to  the  captains  by  the 

king's  proclamation.     In  maintenance  of  so  long  a 

course  of  usage,  the  Court  will  presume  every  thing 

that  is  necessary  to  make  it  lawful,  and  if  it  might  have 

originated  in  some  admiralty  order  it  will  be  sufficient 

D  2  to 
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1816.  to  give  it  effect.  This  is  not  like  the  case  of  a  king's 
ship  carrying  private  treasure  on  board  Without  erden 

against  frooi  a  Competent  authority;  if  there  had  been  no 
orders  from  the  admiral^  or  if  those  orders  had  been 
unauthorized  by  the  admiralty,  it  might  have  been 
argued  that  the  whole  transaction  was  illegal  (a);  but 
the  contrary  to  this  appears ;  and  it  is  plain,  that  the 
admiralty,  who  were  aware  of  the  practice,  might  have 
interfered  to  prevent  it,  if  it  had  been  thought  improper ; 
and  by  omitting  to  do  so,  they  have  tacitly  sanc- 
tioned it. 

Lord  Ellenbokough  C.  J.  I  think  the  case  of 
Montagu  v.  Janverin  has  determined  this  case.  The 
service  has  been  performed  for  the  crown,  if  the  ctown 
has  enjoined  it ;  and  if  the  crown  has  not  enjoined  it, 
the  performance  of  it  is  a  breach  of  duty.  In  either 
case  the  plaintiff  cannot  recover.  It  appears  that  by 
an  order  of  the  Admiralty  one-half  per  cent,  is  allowed 
to  the  captains  of  his  Majesty's  ships  for  the  freight  of 
public  treasure  conveyed  on  board  such  ships ;  but  as 
to  the  conveyance  of  money  belonging  to  private  indi- 
viduals, no  orders  are  to  be  found,  there  is  not  a  word 
respecting  the  freight  for  any  such  service.  Wc  are 
desired  indeed  to  presume  an  order  to  that  etBect ;  but 
how  are  we  to  make  such  a  presumption  ?  The  orders 
of  the  admiralty  are  all  regularly  kept  and  preserved^ 
and  no  order  of  th  is  description  appears  among  them.  If 
any  such  an  order  had  existed,  it  would  probably  have 
been  sought  out  as  a  scale  for  regulating  the  practice 

\vith  respect  to  public  money;  but  we  do  not  find  in 

I 

(a)  Bfidrr.K  v.  Dr.cra,  5  T^f ;;.'.  143.     Bat  see  6  Taunl.  j8o.         ^ 

the 


dulKREFr* 
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the  year  1 807,  when  the  allowance  of  one-half  per  cent.         1816. 

was  made^  that  any  such  order  was  forthcoming.     The        

plaintiff  can  only  derive  his  right  from  some  author!^        a^aiast 
of  the  Admiralty,  and  if  there  be  none  such,  it  will  not 
aid  his  claim  to  shew  that  the  defendant  has  no  better 
right  to  freight  thaft  he  has  to  share  it. 

Bayley  J.     There  is  no  foundation  for  this  claim* 
Without  the  order  of  the  Admiralty  the  defendant 
could  not  legally  have  carried  this  money ;  when  the 
Admiralty  issued  their  order,   it  was  no  doubt  with 
a  view  to  the  public  service.    Yet  it  might  have  been 
difficult  for  the  captain  to  enforce  payment  of   any 
freight  from  the  merchants,  if  they  had  chosen  to  with- 
hold it.     Tills  was  a  king's  ship  employed  in  the  king's 
service,  and  I  canntit  see  that  any  act  has  been  done 
by  the  Admiral  to  entitle  him  to  share  in  any  reward ; 
he  was  ordered  to  dispatch  a  ship  home  if  under  the 
circumstances    pointed  out    this  should  be  required, 
and  he  does  so,  but  there  his  duty  ends.     Neither  can 
we  presume  the  existence  of  an  Admiralty  order ;  for 
if  any  such  existed,  it  should  have  been  stated  in  the 


Per  Curiam^  Judgment  of  nonsuit. 

.1 

Semrlttt  ww  to  hare  signed  for  the  defend«aU 
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TlIORIVTOM 

gtgaiiut 

Adams 

and  Others. 


it  says  his  or  her  goods ;  and  there  seems  to  be  no 
son  for  supposiBg  that  the  7th    section  meant  any 
other  goods. 

Baylsy  J.  The  plea  must  be  taken  most  strongly 
against  the  pleader;  and  it  is  not  pleaded  that  the  pro- 
perty was  Neilson^s  at  the  time  of  the  removal.  It  is 
argued  that  it  must  hare  been  his,  because  the  removal 
is  alleged  to  be  fraudulent  and  clandestine;  but  I 
think  this  by  no  means  follows,  for  if  Neikon  removed 
the  goods  clandestinely,  proof  of  that  would  have  been 
sufficient  to  6U))port  the  plea ;  and  it  is  plain  that  he 
might  Imve  removed  them  clandestinely,  although  they 
were  not  his. 


Per  Curiam^ 


Judgment  for  the  plaintiflf. 


May  XSt. 


Doe,   on  the  several  Demises  of  Copleston 
and  Others,  against  Hiern  and  Another,  (a) 


Under  a  power 
to  tenant  for 
life  to  lease  for 
99  years  deter- 
minable on  one, 
two,  or  three 
lives,  a  leafe  for 
99  years,  if 
JB»  H^  should 
so  long;  live,  to 
commence 
from  the  death 
of  J.  L,  and 
M.  R,  (two 
lives  on  which 
a  subsisting 
lease  for  years 
was  determin- 
able) was  held 
ill 


rp  JECTMENT  for  lands  in  the  parish  of  Milton  Da^ 
marely  in  Devon.  Plea  not  guilty.  At  the  trial 
before  Bayley  J.  at  the  Devon  Leiit  assizes  18141  there 
was  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  th«  following  case : 

The  Rev.  R.  Gay^  clerk,  being  seised  in  fee  of 
(among  others)  the  lands  in  question,  by  his  will, 
dated  the  i6th  oli 'February  1752,  devised  to  F.  H.  and 
his  heirs,  all  his  messuages,  land  and  hereditaments 
lyipg  in  the  counties  of  Devon  and  Cornwall^  or  else- 


{a}  This  case  was  argued  at  Serjeants*  Inn  before  this  term. 

where, 
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where,  to  the  use  of  his  cousin  James  Gay  for  his  life ; 
remainder  to  the  use  of  th^  first  and  other  sods  of  the 
said  Jame$  Gay  in  tail  male ;  remainder  to  the  use  of 
his  cousin  Nicholas  Ge^  for  life ;  remainder  to  the  use 
of  the  heirs  male  of  the  said  Nicholas  Gay,  with  divers 
remainders  over.     And  in  the  said  will  there  was  this 
proviso:  *^  that  the  said  James  Gay,  if  he  shall  live  to 
attain  his  age  of  2 1,  and  also  his  heirs  male  in  like  case^ 
and  also  the  said  Nicholas  Gay,  and  also  every  other 
person  for  whose  use  the  said  lands  are  devised  in  trusty 
shall  havepcmer  to  grantj  demise^  set^  and  let  during  his 
and  their  life  and  lives^  all  or  aany  part  qf  my  said  lands 
so  devised  to  the  said  2^  H^  in  trust  as  aforesaid^  far  the 
term  of  99  years^  to  be  determined  wk  the  death  ^onCf 
twoy  or  three  lives ;  and  that  such  lease  and  leases  so 
made  and  granted  by  the  said  James  Gay  or  either  of 
them  shall  be  good  subsisting  leases  to  all  intents  and 
purposes,  as  if  I  had  devised  the  fee-simple  and  in- 
heritance of  my  said  lands  to  him  the  %avdL  James  Gay, 
or  to  either  of  them,  without  any  limitation  thereof, 
any  thing  hereinbefore  contained  to  the  contrary  not- 
withstanding."    The  testator  died  in  January  17^15; 
James  Gay  entered  and   was  possessed,   and  by  in-* 
denture  of  the   25th  August   17949  between   himself 
of  the  one  part,  and  Philip  Hiem  of  the  other,  re- 
citing the  said  will,  and  the  leasing  power  therein  con-. 
tained,  he  by  virtue  and  in  execution  of  the  said  power, 
demised  to  the  said  Hiem  the  premises  in  question ; 
Habendum^  for  99  years,  if  E.  IL  should  so  long  live^  die 
said  term  to  commence  from  and  immediately  after  the 
death  of  J.  L.  and  M.B.  {a)  Reddendum  the  rent  therein 
specified. 

(j)  Kb/e.  That  J,  Z..  and  M.  A.  were  lives  on  which  a  subiisting 
term  for  years  was  determinablei  though  the  case  did  not  so  state. 

Afterwards^ 


i8ia 

Doc  dem. 

CoPLCiTOI 
HtS«N. 
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1816.  Afterwards,  in  1794,  the  said  James  Gay  died  with^ 

—        out  issue  male,  leaving  Nicholas^  the  son  of  Nicholas 

CoFLtiTON     Gay  (the  second  tenant  for  life  who  died  in  the  life-time 

Htsin!        oi  James  Gen/)  him  surviving,  who  thereupon  became 

entitled  as  tenant  in  tail  under  the  will,  and  suffered  a 

recovery,  and  conveyed  the  premises  to  the  lessors  of 

the  plaintiff  in  fee.     J.  JL-  and  M,  it.,  the  persons  upon 

whose  deaths  the  reversionary  term  granted  by  the  said 

J.  Gay  was  to  commence,  survived  the  said  J.  Gay.  The 

defendants  claimed  to  be  entitled  under  the  said  lease; 

And  the  question  was,  whether  the  plaintiff  was  en^ 
titled  to  recover.  If  the  Court  should  be  of  that 
opinion,  the  verdict  to  stand,  otherwise  a  nonsuit  to  be 
entered. 

Giffbrd^  for  the  plaintifi^  contended  tliat  the  lease 
was  void;  ist,  because  the  power  did  .  not  wammt 
the  grant  of  a  lease  in  reversion  ;  and  if  it  did,  sdly, 
because  this  was  not  such  a  lease  in  reversion  as  was  war- 
ranted by  the  power.  He  admitted,  that  powers  were 
to  be  construed  according  to  the  intention  of  the  parties 
creating  them ;  yet,  a  general  power  to  lease,  without 
more,  will  not  authorize  a  lease  in  reversion,  (a)  In 
some  cases,  indeed,  under  a  general  power  to  demise^ 
a  lease  in  reversion  will  be  good ;  as,  if  the  estate  be  in 
lease  at  the  time  of  granting  the  power ;  or  if  the 
power  be,  so  as  there  be  not  at  any  one  time  a  greater 
estate  than  some  particular  estate  specified,  and  the  old 
lease  and. reversionary  lease  together,  do  not  exceed 


(tf )  Countess  of  Sussex  v.  Wrotb^  Cre.  EliZ'  5.      Sbfcomh  ▼.  HawkiuSf 
Cro^  7.  318.,  more  fully  Tclv.  2%%,    Bttines  v.  BilsM^  T,  Raym,  a47» 

this 
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this  limit  (a) ;  for,  in  such  cases,  there  is  evidence  of        18 IG. 

an  intention  that  leases  in  reversion  should  be  granted.       

But  in  the  case  at  bar,  no  such  intention  is  manifested;     Copleston 
and  therefore  the  rule  laid  down  by  Pratt  C.  J.  in  Co-        i?it»t. 
ventry  v.  Coventfi/t  applies,  namely,  that  by  a  general 
power,  it  must  be  restrained  to  leases  in  possession*  (b) 
With  respect  to  that  part  of  the  will  which  declares, 
that  *^  the  leases  shall  be  good  and  subsisting  leases  to 
all  intents  and  purposes,  as  if  the  testator  had  devised 
the  fee*simple  and   inheritance;"   that  is  only  added 
in  confirmation  of  such  leases  as  should  be  made  8c« 
cording    to   the    power,    not    in    extension  of    the 
power  itself,  and  is  indeed  no  more  than  the  law 
would  have  implied  without  it:  2dly,  admitting  that 
under  the  power  a  lease  in  reversion  would  be  good, 
yet  here  the  lease  is  not  properly  a  lease  in  reversion, 
but  a  lease  in^/uturo.     For  a  lease  in  reversion  is  when 
•  it  is  to  take  efiect  after  a  prior  subsisting  interest ;  but 
a  lease  in  JuturOf  is  when  it  is  granted  at  a  day  to 
come,  but  is  not  dependent  on  a  subsisting  prior  in- 
terest, {c)    And  such  is  the  lease  in  the  case  at  bar ;  for 
it  is  not  made  to  commence  on  the  determination  of  the 
subsisting  lease,  but  on  the  deaths  of  J*  X.  and  M.  R. 
who  might  by  possibility  survive  the  term  in  the  sub- 
sisting lease,  in  which  case  the  reversionary  interest 
must  have  waited  to  take  effect,  although  the  prior  in- 
terest was  determined.     Consequently,  this  was  not  a 
lease  in  reversion,  but  a  lease  injiduro^  and  there- 
fore void    on    this  account*      And  if   this  lease'  be 

(«)  Coventry  t.  CoveiUryt  i  Cenu  31a. 

(k)  See  Sugthn  on  Powers,  584.  id  £dit. 

\e)  Sec  Winter  ▼.  Loxeday^  i  Com.  38. per  Holt  C.  J. 

good, 
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1816.        good,  there  is  no  reason  why  a  lease  to  commence 
— —        looo  years  hence  would  not  also  be  good. 

Dob  dem. 

CoPLESTON 

Hws,  Gaselee  contra,  ai*gued  that  this  was  not  a  lease  in 

reversion,  but  was  in  efiect  a  present  lease  fcHr  99  yeara 
determinable  on  three  lives ;  for  it  was  to  depend  on 
^e  existence  of  three  lives  in  being  and  could  not  eX« 
ceed  it,  and  so  no  greater  charge  on  the  reversion  than 
the  power  warranted.  In  like  manner,  under  a  power 
in  a  will  to  lease  for  21  years,  if  a  lease  be  ipade  for 
that  term,  and  a  year  before  its  expiration  the  donee 
make  a  new  lease  for  21  years  to  another  perscni,  to 
begin  in  fnmnti^  the  second  lease  is  good;  for  it  is  to 
begin  presently,  and  so  the  inheritance  is  not  charged 
in  the  whole  with  more  than  21  years*  («)  The  difl* 
tinction  between  the  effect  of  a  power  to  grant  a 
chattel  or  a  fireehold  lease^  is  well  laid  down  by  Lord 
EUenboroughi  C.  J.  "A  chattel  lease,"  says  hia 
Lordship,  *<  may  be  granted  pending  a  prior  subdsV* 
^'  ing  one,  provided  it  be  within  the  limits  of  the  power^ 
*^  and  provided  it  give  no  beneficial  interest  during  the 
<^  continuance  pf  the  subsisting  lease ;  but  so  long  aa 
«  there  is  a  freehold  in  esse,  a  second  freehold  lease 
<'  cannot  be  granted."  And  he  puts  thia  instance; 
"  if  there  were  a  chattel  lease  fi»r  99  years  determia- 
<<  able  on  three  lives,  and  one  of  thoae  lives  were  to. 
^^  drop,  a  second  chattel  lease  for  a  new  life,  in  addi«« 
<*  tion  to  the  other  two,  mi^t  be  granted  during  the 
'^  continuance  of  the  first"  {b)  Which  reasoning  and 
position,  as  it  is  submitted,  governs  the  present  case. 

{a)  Read  T.  Noihi^  X  Lto,  147.    {h)  Rh  t.  ^ridtaitx,  10  JUU,  X84, 185* 

Lord 


aranut 
RN. 
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Lord  Ellbkborough  C  J.  Wh&t  induced  the  iglG. 
testator  to  create  a  power  to  lease  for  99  years  deter-  — — 
xninable  on  three  lives,  in  preference  to  a  power  to  Coflestok 
lease  for  three  lives,  we  do  not  know ;  it  might  have  ^'^, 
been  equally  beneficial  to  the  tenant  for  life  to  have 
empowered  him  to  lease  for  three  lives ;  but  the  testator 
has  not  BO  wiUed,  and  his  will  must  be  conformed  to ; 
the  power  says  to  demise  and  let  for  ^g  years  deter- 
minable on  one,  two,  or  three  lives.  The  term  ^  de« 
mise  and  let"  imports  a  present  possession ;  if  the  lease 
cannot  be  executed  in  prcesentty  it  is  hardly  capable  of 
the  sense  belonging  to  the  expression,  <<  to  demise  and 
let"  It  does  not  appear  that  the  lease  in  question  was 
any  thing  more  than  a  grant  of  an  interest  to  be  post- 
poned to  a  future  time.  The  lessor  died  before  the 
prior  lives  dropt,  the  lease  therefore  must  take  efiect, 
if  at  all,  after  the  donee's  death.  The  prior  term 
m^ht  also  by  possibility  be  expended  before  the  lives, 
«nd  it  certainly  was  not  the  intention  of  the  devisor 
that  the  tenant  for  life  should  have  power  to  postpone 
the  grant  of  an  interest  to  so  distant  a  period,  but  only 
that  he  should  encumber  die  estate  to  the  extent  of  a 
term  for  99  years  determinable  on  three  lives. 

Batley  J.  I  am  of  the  same  opinion.  Where  a 
person  creates  a  power  to  make  leases,  it  must  appear 
that  the  lease  made  under  the  power  falls  within  the 
intention  of  the  person  creating  it ;  and  if  there  is  no 
circumstance,  whence  it  can  be  inferred  that  he  in- 
tended that  a  lease  in  reversion  should  be  made,  the 
donee  of  the  power  can  only  make  leases  in  possessior. 
If  this  had  been  a  k  ^o  for  99  years  determinable  Oh 
the  life  of  JS.  /?.,  to  commence  fi*om  the  date  of  the  de- 
mise 
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1816.         mise  or  its  execution,  it  might  have  come  within  the 

*  case  of  Coventry  v.   Coventry.     In   the  county  where 

CoPLEeroN      this  land  lies  it  is  the  practice,  I  believe,  to  grant  the 

l?i »N.  huids  upon  leases  for  lives ;  and  supposing  the  tenant 
for  life  would  be  warranted  according  to  this  practice 
in  adding  new  lives  to  a  subsisting  lease,  yet  that  would 
be  no  authority  in  the  present  case  for  granting  a  term 
which  is  not  to  commence  in  prasentu  Here  the 
term  is  made  to  commence  at  a  future  time^  viz.  from 
the  expiration  of  two  lives.  The  lease  is  therefore 
void. 

Per  Curiam^  Judgment  for  the  Plaintiff. 

?iote.  In  Doe  v.  Oxenham^  which  stood  next  in  the 
pnper  for  argument,  the  lease  made  by  J.  Gay^  to  the 
defendant,  was  ^'  for  99  years,  if  two  lives  therein 
named  should  so  long  live,  to  commence  from  the 
death  of  Thomas  Slocomb^*'  and  Slocomb  died  in  the 
lifetime  of  J.  Gay :  but  the  Court  considered  that 
this  made  no  difference  in  effect,  and  gave  judgment 
for  the  plaintiff. 
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1816. 


Hunt  and  Others  agcuTist  The  Royal  Exchange  HrednaAjy, 

-  ,    ^  May  1st. 

Assurance,  (a) 

/COVENANT  on  a  policy  of  assurance,  dated  9th  Aio^^orvoyage 

September  1813,  on  150  barrels  of  pork,  valued  at  by  fcriirofThe 

900/.  and  300  barrels  of  flour  valued  at  1200/.,  at  and  ground"<rfaban. 

from  Waterford  to  St.  John%  Neitfbimdland^  by  the  ship  f"),"}]*"^^^*^" 

Coffee  Planter^  warranted  "  free  from  average  on  flour,  z^^^j  with  a 

.  .11  cUiiseofwar- 

&c,  unless  general  or  otherwise  specially  agreed,"  and  ranry, free  from 

with  a  special  memorandum  of  agreement  '^  in  case  of  whVnf  tiie  ^ 

particular  average  on   flour  occasioned   by   the  ship  ty^^nd'no/*^*^' 

bein^  stranded,  to  pay  so  much  hereof  as  should  exceed  °/^*"5^  ^  ^^ 

^  *    •^  _      ^  nshablc  nuture 

5  per  cent."      And    the  plaintiffs  after  averring  the  as  to  make  the 

loss  of  vovagc 

loading  of  the  goods,  and  that  the  interest  was  in  them,  a  loss  of  the 

declare  that  the  ship  with  the  said  flour  and  pork  sailed  although7he 

from  Waterford  on  the  voyage  insured,  and  during  the  jcrcd'fncrabi 

voyage  met  j^with   tempestuous  weather,    and  having  ?^  proceeding 
thereby  received  much  damage,  part  of  the  goods  were      1'^c  assured 

necessarily  thrown  overboard  to  lighten  the  ship,  and  give  notice  of 

the  ship  with  the  residue  of  the  goods  was  driven  back  at\he*carliclt 

to  Corkj  and  by  means  of  the  premises  became  wholly  ®PPO'^«"n»ty; 

'  •'  •  J  notice  given 

unfit  and  incapable  of  performing  the  voyaire,  and  was  ^^^  <^^> '  ^^^^^ 

i.r  \  jJLi  1  ^  thoyrcccircd 

therefore  condemned  and  broken  up,  and  so  the  re-  intelligence  of 

mainder  of  the  goods  never  arrived  at  Newfoundland^  held  too'  late. 

but  the  voyage  was  wholly  lost,  wherefore  the  plaintiffs  veral^iohui  **" 

abandoned  the  remainder  of  the  pork  and  flour  to  the  ^^^^'^csted  in  a 

^  cargo,  effects 

.  defendants.    The  defendants  pleaded  non  infreg.  convent.  ^"  insurance 

. ,  .  -rt  **       .  j^  3        A        1  .1  ,  lor  the  bcne6t 

and  paid  into  Court  835/.  3s.  6d.     At  the  trial  at  the  of  all,  he  may 

last  Devon  Summer  assizes,  a  verdict  was  found  for  fbandonmcnt 

for  all. 

{a)  This  case  wat  argued  at  Serjeants*  Inn  before  this  term. 

the 
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Hunt 
and  Others 

against 

Ths  Rotal 

ezchanos 

Assurance. 


the  plaintiffs,   damages   652/.  85.  Sd.    subject  to   the 
opinion  of  the  Court  on  the  following  case. 

Two  of  the  plaintiffs  reside  at  fVaterford  in  Ireland^  a 
third  at  Sidbun/y  and  the  remaining  two  at  DartmoidAia 
Dewmshire.  The  plaintiffs  who  resided  at  Waterfbrd^ 
caused  the  said  insurance  to  be  effected  in  London^  and 
were  interested  in  one-third  of  the  pork,  and  half  of  the 
flour ;  the  other  plain tifis  being  interested  in  the  residueu 
The  goods  were  loaded  at  Waterfbrd,  and  the  ship  sailed 
as  stated  in  the  declaration,  and  joined  cohtoj  at  Cork 
on  the  3d  of  October  1813  ;  and  in  the  course  of  her 
Toyage  between  the  8th  of  that  month  and  the  13th  of 
November^  continued  to  meet  with  such  tempestuous 
weather,  and  thereby  suffered  such  heavy  damage,  that  k 
became  necessary,  in  order  to  lighten  her,  to  throw  over- 
board at  different  times  various  •  parts  of  her  cargo  and 
provisions,  and  also  five  of  her  guns ;  and  finally  it  be- 
came necessary  for  the  preservation  of  the  ship  and  cargo 
to  put  back  to  Cork;  which  place  she  reached  on  die  i6th 
of  Naoember.  On  the  next  day  a  protest  was  made  by  the 
captain  and  two  of  his  crew,  stating  the  damage  which 
the  ship  had  sustained,  and  on  the  succeeding  day  a 
survey  was  held  on  the  ship,  and  a  farther  survey  on 
the  8lh  of  December,  By  the  report  of  the  surveyors 
on  the  latter  survey,  which  was  drawn  up  by  the  notary 
on  the  I  ith,  the  ship  was  pronounced  to  be  not  worth 
repairing,  and  her  hull  and  materials  were  directed  to 
be,  and  were  sold  by  public  auction.  Soon  after  the 
ship's  return  to  Cork^  the  whole  of  the  goods  insured, 
except  24  barrels  of  flour  thrown  overboard,  were 
landed  and  warehoused.  On  the  15th  of  December  the 
plaintiffs   who     resided    at    Waterford    apprized    the 
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plamtifis  who  resided  at  Darimoutkf  by  letter  of  the        1816. 

ship's  being  condemned ;  but  before  their  letter  reached       

Jiartmoidhj  viz.  on  the  i8th,  received  a  letter  from  aod  others 
the  plaintifis  resident  there,  written  on  the  12th  of  Th?Rotac 
December^  desiring  them  in  the  event  of  the  ship's 
condenmation  to  cause  notice  of  abandonment  to  be 
given  them,  in  consequence  of  which  letter  they  vrrote 
on  the  said  i8th  to  the  brokers  in  London^  to  give  such 
notice.  This  letter  was  received  by  the  brokers  on  the 
2 1  St,  who  accordingly  on  the  next  day  gave  notice  of 
abandonment  to  the  defendants,  which  was  the  first 
communication  made  to  them  by  the  plaintifis  or  their 
agents  of  the  accident  that  had  befidlen  the  ship  and 
cargo;  and  no  document  or  statement  was  then  fur^ 
nished  to  them  of  the' state  or  condition  of  the  cargo. 
The  defendants  on  receiving  the  notice  answered  that 
they  had  no  orders  to  give^  but  that  the  assured  mast 
act  as  if  they  were  not  assured,  and  make  their  claim 
on  them  for  any  loss  they  were  liable  to  pay.  So  soon 
as  it  was  determined  by  the  owners  of  the  ship  that 
they  could  not  repair  her,  the  pork  and  flour  were 
sold  by  public  auction,  which  was  on  the  8th  of  March 
1814.  Owing  to  the  damage  siistamed  by  the  ship, 
the  goods  could  not  be  forwarded  by  her,  and  no  op* 
portunity  afterwards  oflered  of  forwarding  them  by  any 
other  ship  to  St.  JoAn%  Newfotmdlandf  until  the  spring 
of  1814.  The  sum  of  835/.  35. 6(L  paid  into  Court  is 
the  amount  of  the  general  average  and  the  partial  loss 
of  the  pork,  and  for  such  part  of  the  flour  as  was  thrown 
overboard  in  the  course  of  the  voyage.  The  question 
for  the  opinion  of  the  Court  is,  whether  under  the  cir^ 
Gumstances  above  stated,  the  plaintifis  had  a  right  to 
abandon,  andif  so^  whether  the  abandofimcnt  was  made 
Vol.  V.  E  in 
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in  time.  If  the  0)urt  shall  be  of  opinion  with  the 
plaintiffs  on  both  points,  the  verdict  to  stand ;  if  not,  a 
nonsuit  to  be  entered. 

This  case  was  argued  by  GaseUe  for  the  plaintiffs,  and 
Giffbrd  for  the  defendants.  For  the  plaintiffs  it  was 
argued  that  they  had  a  right  to  abandon,  upon  the 
principle  laid  down  in  Le  Guidon  (a),  and  adopted  by 
Lord  Mansfield  {b\  that  an  assured  may  abandon  if 
there  be  any  such  interruption  as  defeats  the  voyage,  or 
makes  it  not  worth  pursuing.  That  in  conformity  to 
this  principle  it  was  determined  in  Manning  v.  Neam^ 
ham  (c),  that  if  the  ship  be  prevented  from  proceeding 
on  her  voyage,  and  the  voyage  be  thereby  lost,  it  is  a 
total  loss,  not  only  of  ship  and  freight,  but  also  of  the 
cargo,  if  no  other  ship  can  be  procured  to  carry  it  to 
its  port  of  destination.  Tliat  this  doctrine^  that  a  loss 
of  voyage  is  a  cause  of  abandonment,  appears  to  have 
been  recognized  by  Lord  EUerdarough  C.  J.  more  than 
once  {d)f  though  of  late  it  had  been  somewhat  narrowed. 
But  wherever  this  had  been  done  it  would  be  found 
that  there  was  something  to  warrant  the  deviation  from 
the  rule  without  infringing  it ;  as  where  the  case  did  not 
state  that  other  means  of  forwarding  the  cargo  to  its 
destination  could  not  be  procured  (e) ;  or  where  it  ap- 
peared that  the  cargo  was  not  of  a  perishable  nature  {f^ 
so  that  delay  could  not  be  predicated  to  be  injurious  to 
it.  Secondly,  it  was  argued  that  where  there  is  a  right 
to  abandon,  there  is  no  particular  limit  of  time  within 

(fl)  Ckap.  7.  5  X.  (W  Gw  ▼.  Withers,  S  Jfmr.  697. 

(c)  Fork,  Ims.  36a  7th  edit. 

{d)  Andtrson  ▼.  R,  £,  Mutrance,   7  £aft,  4%,   JVilsm  t.  J?.  £.  Jssurduce, 
%  Camp*  N,  P.  C.  613. 
(r)  Thompson  t.  R.  E.  Assurance,  x6  East.  S14. 
(/)  Anderson  r.  fVallis^  ante,  |oL  u.  a40. 
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Vfhioh  tkat  right  must  be  exercised,  except  that  aban-.        1A16* 
donment  must  be  made  within  a  reasonable  time,  and        — -« 

1.1      1      1  •  •  Hunt 

while  the  loss  contmues  m  its  nature  total,  [a)  That  and  other« 
what  is  a  reasdnable  time  must  depend  upon  the  cjr-  The  Rotal 
cunistances  of  every  case;  and  that  in  the  present,  con- 
sidering that  the  final  condemnation  of  the  ship  was  not 
pronounced  until  the  nth  December^  when  the  survey 
was  drawn  up,  and  that  the  assured  by  reason  of  their  re- 
siding  at  a  distance  from  each  other,  required  time  for 
communicating  among  themselves,  and  afterwards  for 
instructing  their  brbker  who  resided  in  London,  it  could 
not  be  reasonably  expected  that  notice  should  be  sent  by 
them  before  the  i8th  December,  The  assured  were 
not  bound  to  attend  to  this  business  to  the  exclusion  of 
ail  other. 

For  the  defendants  it  was  answered  that  the  case 
at  bar  was  not  distinguishable  upon  the  first  poinf 
from  Anderson  v.  fVallis,  which  determined  that  a  mere 
retardation  of  the  voyage,  where  the  insurance  was  on 
goods,  was  not  a  ground  of  abandonment ;  and  which 
decision,  confirmed  as  it  was  by  a  subsequent  case  (&}, 
had  materially  abridged  the  position  laid  down  with 
too  much  generality  in  Manning  v.  Newnham.  That  with 
respect  to  any  distinction  on  account  of  the  perishable 
nature  of  the  cargo  in  this  case,  it  was  not  stated  as  a 
fact,  nor  was  it  to  be  inferred  from  the  natural  quality 
of  flour,  that  a  few  months'  delay  in  its  arrival  was  of 
such  consequence  as  to  make  a  total  loss  of  the  com- 
modity in  the  highest  degree  probable  at  the  time  of 
abandonment;  and  unless  that  were  the  case,  whether  the 
cargo  consisted  of  iron  or  of  flour,  it  matters  not  as  to 

(a)  Anderson  ▼.  R,  £*  AssunHue,  7  Bmst,  38.  ^ 

•  (*)  Everth  r.  Smith,  rnite,  toI  U.  278. 
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the  right  to  abandon.  Secondly,  that  the  aband&MoMt 
was  out  of  time  was  plain  from  this,  that  the  plaialift 
Bt  Waterford  who  caused  the  insurance  to  be  eflbcfeed 
for  all|  had  an  implied  authority  to  give  notice  of  i^Nai- 
donment  for  all ;  therefore  all  shall  be  affected  by  their 
knowledge^  being  jointly  interested,  in  like  manner  as 
the  knowledge  of  one  partner  shall  bind  the  rest 
Wherefore  taking  it  that  intelligence  of  the  ship^  con- 
demnation reached  Waterford  on  the  ad  or  3d  day  after 
it  was  drawn  up,  the  assured  were  in  a  condition  to 
send  off  notice  tX  abandonment  on  the  14th  or  I5lh 
December  at  the  latest,  and  could  not  be  warranted 
in  wdting  until  the  i8th.  For  admitting  that  they 
were  not  bound  to  rdinquish  all  other  concerns  for  dds 
one  alone,  yet  were  they  bound  to  make  their  election 
to  abandon  in  the  first  instance,  that  is,  at  the  earliest 
opportunity  after  they  were  apprized  of  the  state  of  the 
cargo,  (a) 


Lord  Ellenborough  C.  J.  Upon  fiiU  consideration 
of  this  case  I  am  \ety  much  inclined  to  think,  on  both 
grounds,  that  the  abandonment  is  not  sustainable.  I 
am  perfectly  satisfied  that  the  abandonment  was  not 
made  in  due  time;  and  on  the  second  point  the  strong 
inclination  of  my  mind  is,  that  the  assured  were  not 
entitled  -fo  abimdon  at  aU.  I  shall  invert  the  order  of 
argument  and  consider  what  respects  the  time  first. 
This  was  an  insurance  for  the  interest  of  all  coneemed, 
and  it  was  efi^ted  by  direction  of  the  part  owners 
jointly  interested  therein,  and  residing  at  Waterford: 
they  effected  it  for  all,  and  all  adopt  them  as  the  ge- 


(n)  GrrMMT.  R.  £.Aummcef  %  Marsh  A  S8. 
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nflcal  ikgeats  for  this  purpose.  And  primd  facie  if  there 
be  not  any  restriction  of  their  authority,  they  b^g  in-^ 
terested  in  the  subject  matter,  would  have  a  right  to 
deal  with  the  insurance  throughout,  and  to  abandon  for 
the  rest»  Accordingly  we  find  them  giving  direction  to 
the  brokers  to  give  notice  of  abandonment;  but  at 
what  titane  have  they  fair  presumptive  notice  of  the  ship 
being  in  a  state  which,  as  they  insist^  entitled  them  to 
abandon  ;  and  when  does  due  notice  of  abandonment 
reach  the  abandonee  ?  The  ship  returned  to  Cork  on 
the  idth  of  November  in  such  a  condition  as  rendered 
it  necessaiy  to  hold  two  successive  surveys  upon  hef> 
and  in  the  result  she  was  broken  up.  It  does  not  how^ 
ever  necessarily  follow  that  because  the  ship  was  broken 
up  the  cargo  could  not  have  been  transmitted  to  its 
place  of  destination,  before  any  material  deterioration 
of  the  commodity  took  place  by  reason  of  thf  delay; 
The  1 6th  of  Naoernber  was  the  day  of  the  ship's  arrival 
at  Corks  it  is  hardly  posuble  to  conceive  that  mer- 
chants resident  at  Waterford^  who  were  interested  ip  the 
concern,  should  not  hear  of  her  arrival  at  Cork  within 
a  day  or  two  after.  The  arrival  of  a  ship  at  Graivesend  will 
in  the  common  course  of  diing^  be  known  by  the  owner 
in  London  within  a  day  or  two ;  we  may  therefore  ftiirly 
infer  that  intelligence  of  her  arrival  reached  Winteifbrd 
in  due  course  without  a  positive  finding  to  that  efieot» 
The  state  of  facts,  and  the  length  of  time  occupied  in 
the  two  successive  surveys,  shew  that  the  paintiffii  could 
not  possibly  have  been  ignorant  of  what  was  going  on ; 
and  we  must  assume  that  the  merchants  at  Watetjbrd 
knew  of  the  ship's  misadventure  and  arrival  at  Cork 
within  a  fe^r  days  afterwards.  What  then  was  their 
da^  on  being  apprized  of  the  ship's  wrrivid?  If  they 
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proposed  resorting  to  the  underwriter  as  for  a  total  loss, 
it  behoved  them  as  owners  of  the  goods  to  address 
themselves  to  the  underwriter  promptly,  and  not  to 
lie  by  for  the  result  of  a  final  survey,  but  to  act  on  the 
means  of  information  which  they  then  had  at  hand.' 
They  might  indeed  avail  themselves  of  any  information 
which  the  survey  afforded ;  but  they  were  bound  to  act 
within  a  reasonable  time.     Now  let  us  consider  when 
the  merchants  at  Waterford  must  have  been  in  pos- 
session of  full  knowledge  of  all  the  circumstances.     The 
second  survey  was  on  the  8th  oi  December.    Allowing 
them  to  wait  the  slow  progress  of  the  notary  till  the 
report  gets  in  scriptis  on  the  nth,  and  giving  them 
until  the  next  day  to  make  a  copy  of  the  survey,  we 
shall  find  that  on  the  13th  probably  the  merchants  at 
fValerford  were   in  complete  possession  of  the  facts. 
What  is  the  time,  according  to  the  course  of  the  post  for 
theconveyance  of  intelligence  from  Waterford  to  London  ? 
it  is  said  that  four  days  would  be  the  course  of  post,  that 
is,  I  imagine^  by  the  way  of  Bristol^  and  not  by  Dublin, 
Calculating  then  four  days  firom  the  1 3th,  will  bring  us  to 
the  1 7tfa,on  which  day  the  plaintiffs  might  have  abandon- 
ed to  the  underwriters ;  they  do  not,  however,  abandon 
until  the  I2d.     There  was  therefore  a  laches  of  five  days. 
And  where  persons  are  excluded  by  the  terms  of  the 
policy  from  indemnity  by  an  average  clause,  they  ought 
to  make  use  of  the  earliest  time  to  take  themselves  out 
of  the  exception:  there  should  not  be  any  loitering. 
Under  these  circumstances  I  think  the  abandonment 
was  out  of  time.     Secondly,  as  to  the  right  to  abandon ; 
I  think  this  case  comes  very  much  within  all  the  doc« 
trine  laid,  down  in  Anderson  v.  Wallis.      Here  was  a 
retardation  only  of  the  adventure :  it  is  stated  that  the 
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cargo  could  not  have  been  forwarded  before  the  next 
spring ;  that  is,  it  might  have  gone  then ;  for  it  must 
be  presumed  that  at  such  a  port  as  Cork  there  would 
be  found  some  vessel  for  the  next  season  to  forward  the 
cargo  to  St.JohfCs.    If  indeed  the  cargo  had  been  of 
a  perishable  nature^  this  would  not  have  been  a  case  of 
retardation  only,  but  of  destruction  of  the  thing  in- 
sured.    In  the  case  of  Anderson  v.  fVaOiSf  the  cargo 
consisted  of  iron  and  copper,  articles  not  capable  of 
sustaining  injury  from  the  delay;  and  in  like  manner 
here,  the  pork  being  out  of  the  question,  I  cannot  ne- 
cessarily infer  that  the  flour  would  be  changed  in  quality 
and  condition  by  the  deli^y  from  Naoember  to  Aprils  so 
as  to  incur  any  material  damage  operating  a  destruction 
of  the  thing  insured.     If  there  were  any  facts  to  lead 
to  the  conclusion,  that  the  cargo  would  have  been  thus 
materially  damaged  by  the  delay,  they  should  have  been 
found ;  but  nothing  of  that  kind  appears.     Under  these 
circumstances,   and  on  the  principle  of  Anderson  v. 
JValliSy  I  think  this  was  a  mere  retardation  pf  tho 
voyage,  and  not  the  subject  of  abandonments 

Baylev  J.  I  am  of  the  same  opinion  upon  both 
points.  This  must  be  considered  as  a  policy  on  flour 
only  (for  the  pork  is  out  of  the  question)  with  a  warranty 
free  from  average  unless  general  or  the  ship  be  stranded. 
The  object  of  that  memorandum  was  to  place  the  subject 
matter  of  insurance,  which  was  of  a  perishable  nature, 
on  the  footing  of  an  imperishable  commodity;  to  cast' 
on  the  assured  the  risk  of  partial  damage,  leaving  to 
the  underwriter  the  risk  of  total  loss.  The  ship  sails, 
and  having  met  with  tempestuous  weather  returns  to 
Cork  on  the  i6ih  of  November^  and  on  the  i8th  a 
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survey  is  held  upon  her,  and  a  second  and  final  survey 
on  the  8th  of  DecenUfer.  It  is  not  until  the  1 8th  of  that 
month  that  the  owner  of  the  cargo  attempts  to  abandon. 
The  questiona  which  arise  for  our  consideration  are» 
first)  whether  the  circumstances  warranted  an  aban*- 
donment;  and,  secondly,  whether  the  abandonment  was 
made  in  due  time.  The  ground  on  which  the  plaintifis 
insist  that  they^were  warranted  in  abandoning,  is  that 
Uie  voyage  was  lost,  and  that  the  loss  of  voyage  in  a  case 
like  the  present  is  a  good  cause  of  abandonment*  And 
the  case  of  Manning  v.  Newniam  has  been  relied  on  aa 
an  authority  importing  that  an  assured  is  entitled  to 
Abandon  ship,  freight,  and  goods,  in  the  event  of  the 
voyage  being  lost.  But  on  reference  to  the  language 
of  this  policy,  it  is  difficult  to  infer  from  any  part  of  it 
that  the  assured  were  to  be  entitled  to  abandon  on  the 
ground  of  a  mere  loss  of  voyage.  For  suppose  in  this  case 
the  ship  before  she  set  sail,  had  been  run  foul  of  by  an<» 
other  vessel  butnotso  as  immediately  to  gink,  and  the  flour 
had  be^i  relanded,  and  afterwards  the  ship  had  gone  to 
tne  bottom,  the  flour  being  in  an  undamaged  state,  but 
there  being  no  other  ship  at  the  port  capable  of  imme- 
diately forwarding  the  cargo  to  the  place  of  its  desti- 
nation ;  if  the  argument  for  the  plaintiffs  be  good,  it 
follows,  that  the  assured,  under  such  a  state  of  circum- 
stances, would  be  entitled  to  abandon.  But  I  know  of 
no  authority  that  can  fairly  be  said  to  go  that  length. 
There  are  cases  certainly  which  speak  of  a  loss  of 
voyage  as  a  ground  of  abandonment;  and  such  cases 
may  be  conceived.  For  instance^  if  a  ship  were  so  da- 
niagec^  as  to  be  obliged  to  land  her  curgp  at  an  unfi'e- 
quented  place^  where  there  was  no  opportunity  of  dispos- 
ing of  the  cargO)  and  the  siup-owner  could  not  procure 

another 
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another  vessel  to  forward  the  cargo^  except  at  an^ex- 
pence  exceeding  the  value  o^  the  goods;  such  a  case, 
I  think,  might  warrant  an  aband<Hinient»  and  throw  the 
loss  on  the  underwriter.    But  there  is  a  great  difference 
between  the  case  just  put  and  this  case^  where  goods 
ore  safely  warehoused  in  an  undamaged  state,  and  where 
there  is  nothing  but  a  disappointment  of  voyage  to 
constitute  a  ground  of  abandonment;  for  we  are  not 
warranted  in  supposing  th^  the  goods  were  in  a  worse 
condition  than  when  they  weie  put  on  board.    On 
these  grounds  it  seems  to  me  that  the  assured  have  no 
right  to  abandon.    The  case  of  Parsons  v.  Seait  (a) 
shews  that  it  was  the  opinion  of  the  Court  of  Common 
Pleas  that  a  mere  loss  of  voyage  does  not  enable  the 
ship-owner  to  abandon  if  the  ship  is  in  safety.    But 
in  the  present  case  it  is   by   no  means  clear  that 
there  has  been  a  loss  of  voyage.    This  is  a  policy  on 
goods,  which  are  not  so  necessarily  connected  with  the 
ship,  that  if  the  ship  be  lost,  there  must  be  of  course  a  loss 
of  voyage  with  respect  to  the  goods ;  because  if  the  goods 
are  in  safety,  they  may  be  transhipped  and  conveyed 
to  their  destination.    It  is  true,  that  in  this  instance 
the    goods  could    not  be  forwarded  immediately  in 
anotlier  ship,  but  nan  constat  that  they  might  not  be 
sent  at  a  future  time.    If  the  cargo  be  of  an  imperish- 
able nature,  it  matters  not,  except  as  it  regards  the 
market,  whether  it  reaches  its  destination  in  the  autumn 
or  in  the  spring  following.      If  so,  in  what  does  this 
case  dilfer  from  the  case  of  a  retardation  of  the  voyage, 
which  according  to  Anderson  v.  JVaUis  is  not  a  su^ 
cient  ground  of  abandonment.    On  the  other  point. 


1816. 


HVNT 

and  Othcrt 

agsUst 
ThkRotal 

£XCHAMGC 
ASSUEANCE, 


(<i)  3  Tamtif,  363, 


VtZ. 
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18  i  6.        viz,  whether  the  abandonment  was  made  in  due  time/ 
"'"—"        it  has  been  suggested  for  the  plaintiffs,  that  the  case 

Hunt 

and  Others      does  not  find  at  what  time  the  plaintlfis  who  lived 
Tiilf  R^TAL     ^t  Waterford  were  apprized  of  the  damage,  nor  that 

A«uRANCE.     ^''^^y  ^"^^  ^^  ^^®  ^^^P'^  arrival   at  Cork  before  the 
day  when  they  wrote  to  Dartmouth.    But  considering 
that  they  lived  within  so  short  a  distance  of  Corkj  the 
probability  is,  that  they  must  have  known  the  fiict  very 
soon  after  the  ship's  arrival.     We  are  here  upon  a 
special  case,  which  need  not  be  scanned  like  a  special' 
verdict;  and  as  the  plaintiffs  might  have  shewn  when  it 
was  that  they  first  received  intelUgence,  in  order  to' 
satisfy  the  time  of  their  giving  notice,  it  may  fairly  be 
presumed,  in  the  absence  of  any  such  statement,  that  they 
must  have  heard  of  the  ship's  arrival  at  Cork  within  a 
reasonable  time.     It  appears  that  the  final  survey  was 
held  on  the  8th  of  December .-  if  the  plaintiffs  at  Water''' 
Jbrd  knew  of  the  ship's  arrival  before  that  time,  it  be- 
hoved them  to  have  some  person  on  the  spot  to  com- 
municate the  result  as  soon  as  the  survey  was  made. 
Admitting  that  they  were  at  liberty  to  wait  for  the 
tidings  of  the  survey,  these  must  have  reached  Waterford 
in  due  course  on  the  lath  or  13th.     They  knew  before 
that  the  ship  had  put  into  Cork  damaged,  and  that  the 
goods  had  been  landed;  and  on  the  12th  or  13th  they 
must  have  learned  that  the  ship  would  never  proceed. 
Was  it  not  then  their  duty  to  write  forthwith  with  in- 
structions that,  as  to  their  interest  at  least,  they  were 
resolved  to  abandon  ?    As  to  the  parties  who  resided  at 
Dartmouth  it  appears  that  they  were  not  ignorant  that 
the  ship  had  reached  Cork^  for  they  wrote  to  Water--' 
ford  on  the  i2th  December ^  with  instructions  prospec- 
tively to  abaiidon  in  the  event  of  her  condemnation. 

But 
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But  if  their  partners  at  Waterford  were  not  already  au-        181 6. 
thorized  to  abandon  on  their  account,  what  preroited  ' 

Hunt 

them  from  writing  earlier  than  the  lath  with  these  in-  &nd  others 

structions?    Their  having  omitted  to  do  this  places  TbTrotal 

them,  as  it  seems  to  me,  as  much  out  of  time  as  their  assurance. 
partners  at  Waterford* 

HoLROTD  J.  I  am  of  the  same  opinion  on  both 
points,  for  the  reason  already  given.  The  statement  of 
this  case  does  not  sufficiently  establish  the  fact  that  the 
voyage  has  been  lost ;  it  does  not  appear  that  the  cargo 
might  not  have  been  forwarded  the  following  ^ring, 
nor  that  there  was  any  danger  of  its  perishing  in  the 
meanwhile.  In  Thompson  v.  The  Royal  Exckangej  it 
was  considered  that  the  incapability  of  the  ship  to  pro- 
ceed with  the  cargo  was  not  a  ground  of  abandon- 
ment ;  which  is  also  the  doctrine  of  Anderson  v.  WaUis, 
On  the  second  point,  it  seems  to  me  that  the  plaintifi 
who  caused  the  policy  to  be  effected,  must  be  considered 
as  agents  for  the  rest ;  this  was  a  joint  insurance,  and 
in  the  nature  of  a  partnership,  as  it  regards  this  trans- 
action ;  and  like  the  case  of  several  persons  who  join 
in  making  promissory  notes,  although  they  are  not 
otherwise  partners,  the  act  of  one,  as  it  relates  to  the 
particular  transaction,  shall  be  sufficient  to  bind  the 
rest.  It  seems  to  me,  therefore,  that  the  abandonment 
was  not  in  due  time,  but  ought  to  have  been  made  at 
an  earlier  period* 

Judgment  of  nonsuit. 
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Mnt^*  jJq^pj^^y  j^jjJ  Others  against  Rigby. 

;i"«//i!Slff  DEBT  on  bond.  The  defendant  aaer  craving  oyer 
and  that  the  of  the  bond  and  condition,  by  which  it  appeared 

bond  was  ob- 
tained by  fraud  that  the  bond  was  given  to  secure  payment  of  ^2JqL 

where  breaches  and  interest,  by  four  instalments,  on  days  therein  men* 
fn^hcdMUi^^^  tioned,  pleads  nan  eU  factum  ^  secondhf^  fraud  and 
tvx'i^jfu^tu  ^^^  ^^8  ^^^^  the  some  specially ;  thirdly  fraud 
^^T's^aifd '  and  covin  generally.  The  plaintifiEs  in  their  repUcatkn 
jv,  3.r.  II.  in   join  ja^ue  on  these  pleas,  and  then  proceed  to  siUKest 

making  up  the    "^  ^^ 

issue.  breaches  under  the  stat.  8  and  9  )9^  3.  c.  x  &•  via.  the 


non-payment  of  the  several  instahnenti^  voA  interest  at 
the  days,  &e. 


And  after  verdict  for  the  plaintiffib  before  HoIrQui  J. 
at  the  last  assises  for  the  county  of  Manmontif  it  was 
now  moved  by  Pfoke  in  arrest  of  judgment,  or  that  a 
repleader  might  be  awarded ;  lor  it  is  irregid^r,  after 
issue  joined  upon  the  pleas  of  nan  est  Jkctimif  and  of 
fraud  and  covin,  to  suggest  breaches.  The  stat  8  and 
9  fVs  3*  c.  II*  s.  B.  only  warrants  the  suggestion  of 
breaches  in  three  cases^  viz.  on  jud^eiit  by  de- 
murrer, confession,  or  nil  dieit  /  so  that  the  (daintifi 
ought  not  in  this  case  to  have  suggested  the  brea€he% 
but  ought  to  have  assigned  them  in  thrir  repticationy  . 
and  then  the  defendant  might  have  denied  the  truth  of 
them;  whereas  now  he  is  prevented  from  so  doing. 
The  statute  is  compulsory  on  the  plaintiff  to  proceed  in 
the  method  it  prescribes  (a) ;  and  under  it  the  breaches 

{a)  Prage  t.  Brand,  %  lVih»  377*    Btirdy  ▼.  Sern,  $  T,  Jf.  6$6. 

8  might 
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€1 


migbt  have  been  assigned  in  the  declarationi  or  in  the 
replication.  And  though  it  appears  fix>m  one  case  in 
this  Court  that  after  plea  of  lum  est  factum^  where  the 
breaches  were  not  assigned  in  the  declaration^  the 
plaintiff  was  allowed  to  saggest  them  (a);  yet  in  the  Com- 
mon Ptea«  in  later  cases  it  has  been  held  otherwise ; 
and  it  was  said  by  the  Court,  *<  that  under  the  statule 
8  and  ^  W.^^  there  is  no  power  of  introducing  any 
<<  suggestion  on  the  record^  except  in  the  three  cases 
^  of  judgment  apon  demurrer^  by  confession,  or  nU 
<^  diciU^  {b)    Again,  it  has  been  decided,  that  after  plea 

m 

of  perfonnance^  if  the  plaintiff  juoj^tead  of  a0sij|^ui]|g 
breaches  in  the  replioation^  take  issue  on  the  perfcMio^ 
ance^  and  then  suggest  breaches  of  the  condilioni  it  is 
ill  on  demurrer ;  and  if  the  defendant  do  n<»t^  demur 
but  join  issue  and  go  to  trial  diercont  yet  the  Gomt 
after  verdict  will  award  a  repleader,  {c)  It  was  asked 
by  one  of  the  Judges  in  that  case,  ^<  Can  the  plaintiff 
oiJi^  breaches  after  issuejoined  on  one  traverse?'  And 
he  emphatioalily  added,  ^^  A  suggestion  is  one  things 
the  replying  those  breaches  is  another*"  The  more 
modem  and  better  practice  seems  to  be  to,  set  out  the 
condition,  and  assign  breaches  in  the  declaration.  (42) 


181& 


HonmAr 

ind  Othert 

agaimt 

RittBr. 


The  Court  considered  the  case  of  Ethewjf  v.  Jacbon, 
as  an  authority  for  what  had  been  done  in  the  present; 

■ 

and  distinguished  FUmer  v.  JBoif ,  because  the  plaintiff  in 
that  case  tendered  an  issue  which  was  bad  in  law :  here 
there  was  a  perfect  issue  and  a  distinct  suggestion. 

Bule  fdiised. 

(fl)  Etbersejf  r.  JacksoHy  S.  T.  R.  2SS' 

{ky  Jye  U  Rue  y.  Stewart,  %  N.  R.  363. 

{c)  Pimer  ▼.  Ross^  5  Taunt.  386.  (</)  %  Wmu  Sound,  187.  a,  ( 2.} 


62  CASES  IN  EASTER  TERM 

1816. 


7biwt 

May 


!jS!!'  SwiNYARD  and  Others  against  Bowes. 


dIntTcfn  ^^"'  A  SSUMPSIT  for  goods  sold  and  delivered.     Plea 

indebted  to  non  assumpsit.     At  the  trial  before  Bayley  J.  at 

plaiatiflfs  for 

{roods  sold,  and  the  last  Kent  assizes,  the  case  was  this :  the  defendant 

debted  to  de-  being  indebted  to  the  plaintiffs  for  materials  furnished 

ufffwUh  ***"■  for  ^he  building  of  a  mill,  and  one  Ckesner  being  m- 

conscnt  of  dc-  Jebtcd  to  the  defendant  for  the  buildini?  of  the  said 

fcndant,  drew  o 

a  b'dl  on  c.  uxfl],  Chesner  with  the  consent  of  the  defendant  allowed 

payable  at  A 

months,  which  the  plaintiffii  to  draw  on  him  by  a  bill  for  1 26/L  pay- 

aftemards  dis-  able  at  %  months  to  the  order  of  the  plaintifis,  which 

He^ldVhft  dc.  bill  Chesner  accepted.     When  the  bill  became  due, 

^^"t^Dtku"  to  "^bich  was  on  the  4th  February  18 15,  it  was  presented 

notice  of  the  f^j.  payment  and  dishonoured;  but  not  protested  or 

dishonor,  his  \  -^                                     .*.,,.,. 

name  not  noted,  nor  was  any  notice  of  the  dishonour  given  to 

bilU and  that  the  defendant  until  after  the  nth  February^  on  which 


2l!t  tobT^s-      ^®y  Chesner  became  bankrupt.    The  defendant's  name 
teemed  a  com-    ^^s  not  on  the  bitti  and  it  was  proved  that  Chesner  was 

plete  payment  ^  ' 

of  the  debt        not  in  a  condition  between  the  4th  and  nth  February 

under  stat*  3  &  • 

4  Aim.  c.  9. 1. 7.  to  pay  the  bill    It  was  objected  to  the  plaintifis'  right 

to  recover,  that  as  they  had  failed  to  give  notice  to  the 
defendant  of  the  dishonour  of  the  bill,  they  had  by 
their  laches  made  the  bill  their  own,  and  the  same  was 
to  be  esteemed  a  complete  payment  of  the  debt,  under 
the  3  &  4  Ann.  c.  9.  5.  7.  But  the  learned  Judge  over- 
ruled the  objection ;  for  that  notice  was  only  required 
by  the  custom  of  merchants  to  be  given  to  such  as  was 
a  party  to  the  biU,  which  the  defendant  was  not;  nor 
did  it  appear  that  he  had  suffered  any  damage  by 

reason 
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reason  of  the  want  of  notice.    A  verdict  was  found  for 
the  plaintiffi. 

Tad^  now  renewed  the  objection  upon  a  motion  to 
set  aside  the  verdict,  and  contended  that  the  object  of 
the  above  cited  clause  of  the  statute  was  to  compel  all 
persons  who  received  a  bill  in  satisfaction  of  a  former 
debt  to  take  the  due  course  to  obtain  payment,  and  to 
give  notice  of  non-payment  to  the  person  from  whom 
they  received  it,  under  the  penalty  of  the  same  being 
considered  complete  payment.  That  the  statute  was 
for  this  purpose  in  aid  of  the  law-merchant,  which 
already  provided  notice  to  such  as  were  parties  to  the 
bilL    And  he  referred  to  Bishop  v.  Ronoe.  (a) 
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SWINTAKD 

and  Others 
ogamt 
Bowes. 


Lord  Ellenborouoh  C.  J.  The  defendant  was  not 
entitled  to  notice,  because  he  was  not  a  party  to  the 
bill.  The  statute  does  not  require  notice  to  be  given 
to  strangers ;  and  as  to  its  operating  to  make  the  bill 
complete  payment,  I  cannot  consider  that  the  bUl  was 
accepted  in  satisfaction  of  the  debt ;  it  was  perfectly  col- 
lateral ;  if  it  had  been  paid,  well ;  not  being  so,  the  debt 
remains. 

Batlby  J.  Thdre  was  positive  evidence  by  Chesner 
that  he  never  xould  have  paid  the  bill,  and  therefore 
the  defendant  could  not   have  suffered  for  want  of 

notice. 

Pa'  Curiam^  Rule  refused. 


(a)3Ar.&5«36a. 
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A  jodgmeat  in 
ejectment  upon 
the  seYeral  de- 
mites  of  two 
wift  held  lo  J>c 
eTidence  to  sup- 
port trespass 
^lutre  clous, 
jreg.  brought 
by  them 
jointly. 


Chamier  and  Plestow  against  Clingo  and 

WiLLETT, 

nrRESPASSy  quare  clous.  Jreg.  situate  in  Hockwold 
cum  Wilionj  Knighfs  Fen^  BedmorCf  and  Hilgajf^ 
in  NcrfM.  Flea,  general  issue.  Secondly,  libervm 
tenetnentum  o{  the  defendant  WillelL  Issue  thereon.  At 
the  trial  before  Wood  B.  at  the  last  NorfM  assizes,  the 
plaintiiFs  produced  an  office-copy  of  a  judgment  in 
ejectment  against  the  defendants  and  others  for  lands 
Situate  as  above  upon  the  several  demises  of  the 
plaintiffi,  and  proved  possession  to  have  been  delivered 
to  their  agent  by  the  sheriff's  officer,  under  a  writ  of 
possession  and  warrant.  There  was  a  verdict  for  the 
plaintiffiu 

And  now  Bhssei  Serjt  moved  to  set  aside  the 
verdict  upon  an  objection,  which  was  made  and  oyer- 
ruled  at  the  trial,  vis.  that  there  being  no  joint  demise 
by  the  plaintifis  in  the  declaration'  in  gectment,  but 
only  %  several  demise  by  each,  in  separate  counts,  there 
was  nothing  to  shew  them  intitled  to  maintain  trespass 
jointly. 

But  the  Court  said  that  the  ju^ment  in  ejectment 
upon  the  several  demises  of  the  two  plaintiffs  was  per- 
fectly consistent  with  their  being  tenants  in  common, 
in  reqiect  of  which  they  might  maintain  trespass  jointly. 

To  which  Blosset  answered  that  then  the  plaintiff 
ought  to  have  shewn  that  they  were  tenants  in  common ; 
for  the  second  count  in  the  ejectment  being  for  oiker 

lands, 
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landsi  prima  facie  imports  that  they  recovered  separate        1816. 
lands  upon  separate  counts. 


But  HoLROYD  J.  said  that  without  doubt  though 
the  second  count  has  the  word  othcr^  yet  the  plaintifTs 
as  tenants  in  common  might  each  have  recovered  his 
moiety  of  the  same  lands  upon  the  separate  counts. 
And  per  Curiam^  The  judgment  in  ejectment  affirmed 
some  title  to  the  lands  in  both  plaintiffs,  which  may 
well  consist  with  a  tenancy  in  common.  So  the  mle 
was  refused. 


CUAMIBR 

ngahiit 

WlLLETT. 


HicHMORE  against  Primrose.  Tounday 

May  ad. 

A  SSUMPSIT  on  a  bill  of  exchange.    The  plaintiff  a  bill  of «- 

declares  that  one  J,  S.  made  his  bill  of  eKchange,  by^jfs.  to  his 

&c  and  directed  it  to  the  defendant,  whereby  he  re-  ^.'^S.^ct'm^int 

quired  the  defendant  two  months  after  date  to  pay  to  ^^'^J ^j^^e 

the  order  of  the  said  J.  S.  ao/.  i  a*.,  value  received  by  the  »n«J  »f  **  ^«  »1- 

.  lcd«dinthe 

said  J,  SLf  which  bill  the  defendant  afterwards  accepted^  decUratioii  to 
&c,  and  «7.  &  indorsed  to  the  plaintifi^  &c.|  in  consider-  received  by 
ation  of  which  the  defendant  promised  to  pay,  &c.    And  [^  u'a  variaocc 
there  .ere  count,  for  «>oney  lent.  n.oney  paid,  n,oney  l^^,^ 
had  and  receivedf  and  mon  an  aocount  stated^    Plea  mentorcne 

^^  item  of  debt 

non  assumpsit.  only  is  good  to 

At  the  trial  before  Lord  EUenborongh  C.  J.  the  bill .  u^n  aii\c.,  " 
was  proved  and  appeared  to  be  drawn  by  J.  S.  in  this  ^^""^^  "*" 
form,   *<  Two  mohUts    after    date  pay  to  my  order 
29/.  1 2s.  value  received.*'    It  was  also  proved  that  the 
defendant  upon  being  applied  to  for  payment  of  the 
bill  admitted  it  to  be  his,  but  alleged  his  inability  to 

V0L.V.  F  pay 


P&IMILOSK. 
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1816.        pay  at  that  time.     It.  was  objected  that  the  plaintiff 
could  not  recover  on  the  first  count  by  reason  of  a* 

HlOHMORB 

against  Variance,  the  count  describing  the  bill  as  drawn  for 
value  received  by  the  drawer,  the  words  <<  value  re- 
ceived}" in  the  bill  itself  importing  value  received  by 
the  drawee;  secondly,  that  the  defendant's  admission 
being  confined  to  one  item,  viz.  the  bill,  the  evidence 
was  not  suflBcient  to  sustain  the  count  upon  an  account 
stated.  And  these  points  being  reserved,  a  verdict  wap- 
l^ven  for  the  plmntiff.  A  rule  nisi  for  a  nonsddrlMLving 
been  obtained  in  the  last  term, 

Bowen  who  now  shewed  cause,  relied  upon  Grant  t. 
Da  Casta  (a)  in  answer  to  the  first  objection ;  and  on 
Khowles  v.  MtchelXi)  in  answer  to  the  last. 

Ttypping  contra  referred  to  a  K.  P.  case,  the  name  of 
wliich  he  was  unable  to  give,  lately  before  Lord  EUen^ 
borough  C.  J.,  in  which  his  Lordship  (he  said)  had  re- 
fused to  permit  the  plaintiff  to  go  into  evidence  on  the 
count  upon  an  account  stated,  because  the  evidence 
only  applied  to  one  item.  And  upon  the  first  point, 
afler  premising  that  this  being  a  vn'ttten  instrument  it 
ought  to  be  set  out  according  to  its  true  substance  and 
meaning,  he  denied  that  there  was  any  analogy  between 
the  present  case  and  the  case  relied  on  contra.  For  in  that 
case  the  bill  was  drawn  to  the  order  of  a  third  person  ; 
wherefore  the  words  "  value  received"  might  well  bo 
referred  to  value  received  of  that  person  by  the  drawer ; 
i)ut  here  the  bill  being  drawn  to  the  drawer's  own  order 

(tf)  Anie,  tol-iii.  3i»'  (})  I3  JSaft,  149. 

the 
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tlie  analogy,  if  any  exist,  would  be  that  it  is  for  value         181C. 
TCceh'ed  by  J.  &  of  J,  S.,  which  is  absurd. 


Lord  EIllenborougu  C.  J.  I  think  the  argument  of 
Mr.  Tpjynng  is  strong  in  favour  of  the  defendant  upon 
the  first  point.  Certainly  when  a  man  calls  upon  an- 
other by  a  bill  of  exchange  to  pay  to  his  own  order,  not 
naming  any  payee^  a  sum  of  money  for  value  received, 
lie  cannot  be  supposed  to  mean  value  received  of  some 
person  in  blank,  who  shall  be  hereafter  ascertained  as 
indorsee;  the  fair  import  of  the  language  is  that  in 
calling  upon  the  drawee  to  pay  to  his  order,  he  intends 
to  put  the  drawee  in  mind  of  the  duty  which  he  owes 
from  having  received  value  for  it.  The  argument  there- 
fore seems  to  me  to  be  with  the  defendant  upon  the 
question  of  variance.  But  upon  the  other  point  I  think 
Knondes  v.  Michel  is  an  authority  to  shew  that  though  in 
Ibrm  a  count  upon  an  account  stated  is  <<  of  and  con- 
cerning divers  sums  of  money,"  yet  proof  of  one  item 
is  good  to  maintain  such  a  count ;  divers  may  be  sup- 
ported by  evidence  of  one.  The  practice  I  believe  has 
been  so,  and  if  there  is  any  variation  from  it,  it  has 
arisen  from  not  attendir^g  to  the  form  of  the  count. 
The  count  does  not  import  a  mutuality  of  account,  and 
there  seems  to  be  no  reason  why  an  account  should  not 
be  stated  consisting  of  one  item  only  as  well  as  a  plu- 
ral!^. 

Bayley  J.  I  agree  that  the  bill  is  misdescribed  in  the 
declaration ;  but  upon  the  account  stated  the  plaintiff  is 
entitled  to  recover.  I  consider*  Kncndes  v.  Michel  to  have 
established  this  point.  In  that  case  the  evidence  went 
only  to  the  admission  of  a  single  debt,  yet  the  Coxat 

F  2  ^  held 
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held  it  sufficient.  In  the  case  alluded  to  by  Mr.  Top^ 
ping  I  should  think  there  must  have  been  some  defect 
in  proof  as  to  the  acknowledgment  of  the  debt  I  re- 
member a  case  before  Mr.  Justice  Btdler  where  the  only 
proof  was  the  acknowledgment  of  a  particular  debt,  and 
I  recollect  his  saying  «  that  will  do  well  enough  upon 
an  account  stated.*' 


HoLROYD  J.  I  am  of  the  same  opinion.  It  has  been 
held  that  upon  a  count  for  goods  sold  and  delivered 
the  plaintiff  may  prove  the  sale  of  one  article,  and  that 
will  be  well  enough.  The  same  rule  applies  to  this 
count,  which  is  "  of  and  concerning  divers  sums,"  as  to 
the  count  for  goods  sold.  If  the  count  be  good,  it  is 
enough  if  the  plaintiflF  prove  any  part  of  it. 

Rule  discharged. 


Bray  and  Others  against  Hadwbk. 

A  T  the  trial  of  this  cause  before  Graham  B.  at  the 
las^  Devon  assizes,  the  action  being  by  the  plain* 
tiffs  as  indorsees  against  the  defendant  as  indorser  of  a 
bill  of  exchange,  the  question  was,  if  sufficient  notice 
of  the  dishonour  of  the  bill  had  been  given  to  the  de- 
fendant. The  bill  was  payable  at  a  banker^s  in 
London^  and  became  due  on  the  14th  o{  July  i8i4» 
and  was  presented  on  that  day  about  twelve  o'clock^ 


Saturday, 
May  4th. 

A  country 
banker,  with 
whom  a  bill 
of  ezchangcy 
payable  in 
London^  is  de- 
posited, hat  an 
entire  day  af- 
ter receiving^ 

notice  of  its 

dishonour  to 

transmit  the 

same  to  his 

customer,  so 

that  notice 

by  the  next  day's  po&t,  though  it  be  not  the  next  post,  will  bo  time  enoi^ :  therefoifo 

where.the  indorsee  of  a  bill  payable  at  a  banker*s  iu  London^  deposited  it  with  his  bankers 

in  the  country,  who  caused  it  to  be  duly  presented  for  payment  on  xht  I4^h,  when^  it 

was  dishonoured,  and  notice  sent  by  the  post  to  the  country  bankers  on  the  X5th»  which 

reached  them  on  the  morning  of  t^ic  X7th  (being  Sunds^)%  and  they  on  the  ncs^t  day  sent 

notice  by  the  post  to  the  indorsee,  but  not  before  twelve  at  noon,  at  which  time  the  posl» 

set  out  lor  the  place  where  the  indorsee  resided  :  Held  that  this  notice  ws^s  within  time. 

and 


Hadwen. 
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and  dishonoured.    The  bill  was  returned  with  notice       181G* 
of  its  dishonour  by  the  post  on  the  15th  to  Glyn  and       — 
Co.  bankers  at  Launcestan,  with  whom  the  plaintiffs        agahst 
had  deposited  the  bill  as  their  bankers.     The  letter 
reached  Ldiunceston  on  Sunday  morning  the  1 7th.    And 
on  Mondctt^  the  i8th  Gfyn  and  Co.  sent  notice  by  the 
post  to  the  plaintiffs  at  Tavistock^  where  they  resided, 
and  the  plaintiffs  afterwards  forwarded  notice  to  an- 
other indorser  who  gave  notice  to  the  defendant     The 
post  from  Idmdon  to  Launceslcnh  arrives  at  Launceston 
at  eight  o'clock  in  the  morning,  and  letters  are  de- 
livered in  about  half  an  hour,  and  the  pos^  from  Laun^ 
ceston  to  Tavisiock  leaves  Lamiceston  at  twelve  at  noon, 
allowing  an  interval  of  about  four  hours.     The  letter 
which  the  bankers  at  Launceston  put  into  the  post  on 
the  Mondaj/j  to  the  plaintiffs  at  Tavistockf  was  not  put 
in  until  after  twelve  o'clock,  after  the  departure  of 
the  post^  in  consequence  of  which  it  did  not  go  from 
Lam^ceskm  till  the  next  post,  nor   reach    Tavistock 
before  the  morning  of  the  20th ;  whereas,  if  it  had 
been  sent  to  the  post  before  twelve  o'clock  on  the 
Monday  it  would  have  reached  Tavistock  on  the  morn- 
ing of  the  19th.     And  the  question  was,  whether  the 
JjouncesUm  bankers  should  not  have  apprized  the  plain- 
tifis  by  the  earliest  possible  post,  that  is,  by  sending 
the  letter  to  the  post  on  Monday  before  twelve  o'clock, 
or  whether  they  had  the  whole  of  Monday  to  do  it. 
There  waa  also  another  question,  whether  the  plaintiffs 
should  not  have  given  notice  immediately  to  the  de- 
fendant  instead  of  giving  it  to  another  indorser,  and 
through  the  medium  of  that  indorser  to  the  defendant. 
The  learned  Judge  ruled  in  favour  of  the  plaintiff 

F  8  upon 
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18IG.        upon  both  points,  and  there  was  a  verdict  for  th^ 
plaintiifs. 


Brat 

against 

Hadwen. 


Lens  Serjt.  ii¥>ved  for  a  new  trial,  and  referred  to 
the  rule  laid  down  by  Lord  Alvanley  in  Haynes  v. 
Birks  {a\  that  a  banker  is  bound  to  give  notice  to  his 
principal  the  very  day  of  the  dishonour,  if  he  can  do 
so  by  using  ordinary  dih'gence.  Here,  allowing  the 
Launceston  banker  to  pass  over  Sunday  [b)  without 
giving  notice,  yet  by  using  ordinary  diligence  on  the 
Monday^  he  might  have  given  notice  by  the  post  of 
that  day,  instead  of  waiting  till  the  Tuesday's  post. 
And  to  this  point  the  language  of  Lord  EUenbarougi 
in  Darbyshire  V*  Parker  {c)f  is  extremely  strong;  for 
though  his  Lordship  was  inclined  somewhat  to  relax 
the  rule,  yet,  said  he,  *^  if  there  be  reasonable  time 
between  the  coming  in  and  going  out  of  the  post  on 
the  same  day,  (as  in  that  case  there  were  four  or  five 
hours,)  it  would  be  a  material  question  whether  the 
party  were  bound  to  communicate  by  the  next  post 
the  intelligence  he  had  received  by  the  post  on  the 
same  day." 

Lord  Ellenborough  C.  J.  It  has  been  laid  down,  I 
believe,  since  the  case  of  Darbyshire  v.  Parker^  as  a  rule 
of  practice,  that  each  party,  into  whose  hands  a  disho- 
nored bill  may  pass,  should  be  allowed  one  entire  day'  for 
the  purpose  of  giving  notice  (d) ;  a  difierent  rule  would 
subject  every  party  to  the  inconvenience  of  giving  an 

{a)  %Bou&  Full.  6oi, 

{b)  See  %  Cam^bt  N,  P.  C,  601.  Lindo  ?.  IVinswortb, 
\c)  6Sast,$, 

{d)   See  Scott  ▼.  Liffordg  9  £ast,  347.,  and  LangdaU  ▼.   Trhnrnn^ 
15  Eoii^  291. 

6  account 


Hadwin. 


IN  THE  Fifty-sixth  Year  of  GEORGE  III.  7i 

account  of  all  his  other  engagements,  in  order  to  prove        1816. 

that  he  could  not  reasonably  be  expected  to  send        — — 

notice  by  the  same  day's  post  which  brought  h.     This         against 

rule  is,  I  belieye,  in  conformity  with  what  Marius  states 

upon  the  subject  of  notice,  and  it  has  been  uniformly 

acted  upon  at  Guildhall^  by  this  Court,  for  some  time. 

It  has  moreover  this  advantage,  that  it  excludes  all 

discussion  as  to  the  particular  occupations  of  the  party 

on  ttie  day.     As  to  the  objection  that  notice  was  not 

given    by  the  holders  immediately  to  the  defendant, 

it  was  given  by  one  who  was  an  indorser,  and  not  by 

a  stranger,  which  is  enough  to  satisfy  the  allegation 

ihat  the  defendant  had  notice. 

Rule  reftised* 


York  and  Another  against  Blott.  Stiuniaj, 

ilJjSUMPSIT  on  a  promissory  note  made  by  the  Cue  joints- 
defendant.     Plea  non  assumpsit.     At  the  trial  at  promj^ry 
the  last  Huntingdon  assizes,  it  appeared  upon  pro-  ||^|^t'*^^^' 
duction  of  the  note  that  it  was  made  by  the  defendant  ^^^  sigmtare 

of  the  other. 

and  T.  & ;  and  the  plaintifis  called  T,  S.9  an  uncertifi* 
cated  bankrupt^  who  acknowledged  his  own,  and  proved 
the  defendant's  signature  to  the  note.  And  upon  ob- 
jection taken  to  the  competency  of  71 SL  to  give  such 
proo^  by  reason  of  the  interest  which  he  had  to  cast 
the  liability  on  the  defendant,  and  discharge  his  own 
estate^  the  objection  was  over-ruled,  and  the  plaintifis 
had  a  verdict  for  250JL 

And  now  JBlosset  Serjt.  having  renewed  the  objection 
upon  a  motion  for  a  new  trial,  it  was  resolved,  upon 

F  4  the 
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1816. 


York 

againsi 

JBlott. 


the  authority  of  Ijockiarl  v.  Graham  {a)^  that  T.  SH 
might  well  be  allowed  to  be  a  witness  to  prove  the 
handwriting  of  the  defendant  to  the  note;  and  the 
reason  given  was,  that  if  the  plaintiffs  recovered  against 
the  defendant,  T.  S.  would  be  liable  to  him  for  con- 
tribution; 6r  if  they  failed  in  this  action,  they  might 
resort  to  T.  &  for  the  who^le,  and  then  T.  &  would  be 
entitled  to  contribution  from  the  defendant;  so  that 
quicunque  vid  T.  S.  stock!  indifferent. 

So  the  rule  was  refused.. 

(-»)  Str,  2S' 


Doe,  dem.  Cookson,  against  W.  Thorp. 

/V  T  the  trial  of  this  ejectment  before  Graham  B.,  at 

the  last  assizes  for  the  county  of  Sauihamptonj  the 

lessor  of  the  plaintiff  claimed  the  premises  as  assignee 

of  the  estate  of  John  Thorp,  an  insolvent  debtor ;  and 


May  4lh. 

Entries  io  the 
minute-book  of 
the  Quarter 
Sessions  for 
XwdoHf  that 
7.  T.  was  a 
prisoner  (on  a 

day  ceruin)  for  jn  order  to  prove  his  title,  the  clerk  of  the  peace  for 

debt  in  the  ,        ,     1 

FieetpnsoB,  London  produced  the  minute  book  of  the  Quarter 

char^,aud  Sessions,  wherein  was  an  entry,  dated  i8th  November 

choLnaTslgnec  i8"»  of  the  Said  John  Thorp  being  a  prisoner  for 

of  his  estate,  j^j^^  j^  ^^g  jRfee^  prison,  and  in  the  margin  was  written 

together  with  '^  ® 

proof  of  the  as<   the  word  *<  discharged."    Another  minute  was  also 

signment,  and  .  /•    1         1   .     .iv» 

that  y.  r.  took  read,  statmg  that  the  lessor  of  the  plamtiff  was  chos«& 

cribedbythe.  assignee,  and  the  assignment  from  the  clerk -of  the 

(i^wUcnt  Art)  peace  was  proved.     It  was  olgected  that  this  evident 

upon  being  dis-  ^f  ^^  insolvent's  discharge  was  insufficient  without 

charged,  were  o 

held  sufficient     provinc:  diat  he  was  in  custody  on  the  ist  Mm  iBii-, 

to  support  the      "^  °  "^  ^ 

title  of  C. 

claiming  in  ejectment  as  assignee  of  the  estate  ofy.  T.  under  the  said  act,  without 
proviflg  that  J.  T,  was  a  pri&oncr  on  the  day  mcntiuned  in  the  said  acU 

the 


IN  THB  FlFTY-SlXTU  YjEAl^  OF  GEORG£  III.  73 

the  day  mentioned  in  stat.  51  6.3.  0.125*  (the  in-        1816. 
solvent  debtors'  act.)    For  since  the  justices  at  sessions       " 
had   not  jurisdiction  to  discharge    insolvent  debtors     Cookson, 
generally  (a),  but  only  such  as  were  in  custody  on  the       Th^pe. 
ist  of  Min^  181 1,  their  jurisdiction  to  discharge  this 
person  ought  to  have  been  shewn,  by  proving  that  he 
was  a  prisoner  on  the  day;  in  the  same  manner  as  the 
prisoner  himself  is  allowed  by  the  act  to  plead,  that 
he  was  actually  a  prisoner  on  the  said  day[b),  &c. 
The  learned  Judge  over-ruled  the  objection,  holding 
the  evidence  ^ufl^cient  to  wamtnt  the  presumption, 
that  the  sessions  had  jprisdictlon ;  and  it  wi^  ferthct 
proved  tb&t  J.  Thorp  bad  taken  and  subscribed  the 
oalh  pursmmt  to  the  act,  upon  being  difchorg^,  (<:) 
There  was  a  verdict  for  the  plipntiff. 

Gasdee  now  moved  for  a  new  trial,  renewing  the 
objection ;  and  he  agreed  that  if  the  evidence  had  once 
attached  upon  the  sessions  jurisdiction  over  the  debtor, 
the  presumption  would  have  been  well  warranted,  that 
they  acted  rightly  in  dischargiqg  him ;  but  hei«,  as  he 
contended,  lay  the  distinction,  because  nothing  can  be 
pvesumed  in  favour  of  a  court  which  has  not  jurisdic- 
tion ;  and  unless  this  debtor  was  a  prisoner  on  the  day 
mentioned  in  the  act,  the  justices  in  sessions  had  no 
jurisdiction.  Wherefore  proof  of  that  fact  was  indis- 
pensable. And  as  to  its  being  proved  that  the  in- 
solvent had  taken  the  oath,  this  might  be  good  evidence 
as  against  him  to  shew  that  he  was  properly  discharged, 
but  cannot  aifect  the  defendant. 

(0}  SnwH  ▼.  CcmpiOMt  8  7*.  J?.  414.  {b)  S.  3a.  (c)  5. 12. 

Lord 
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Lord  Ellenborough  C.  J.  I  am  very  much  indinect 
to  think,  that  as  to  all  which  was  done  at  the  session!^, 
we  ought  to  presume  omnia  rite  acta.  The  assignee 
claims  under  a  person  who  was  discharged  at  the 
sessions ;  we  find  by  authentic  entries  that  he  was  so 
discharged,  and  that  he  acquiesced  in  such  discharge 
by  taking  tlie  oath.  As  far  as  his  rights  are  con- 
cerned, this  was  evidence  to  shew  a  transfer  of  them. 


Bayley  J.  The  title  was  in  J.  Thorp,  but  in  order 
to  shew  it  out  of  him,  and  vested  in  the  assignee,  it  was 
proved  that  it  was  assigned  to  the  assignee  under  the 
insolvent  act,  and  th&t  J.  Thorp^  by  his  own  act, 
availed  himself  of  the  discharge.  In  the  case  alluded 
to,  it  appeared  that  the  sessions  had  no  jurisdiction. 

Abbott  J*.  It  seems  to  me  that  the  evidence  was 
sufficient  to  cast  upon  the  assignee  the  titk  which  was 
before  in  the  insolvent. 


•    HoLROYD  J.     This  appears  to  be  A^good .  transfer  of 

« 

the  title  from  the  insolvent  to  tfae  assignee. 

Rule  refused. 
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1816. 


DowTHWAiTE  against  Tibbut.  Arw«r» 

May  6th. 

TN  assumpsit  for  seaman's  wages,  to  which  the  sta-  Where  npon 

tute  of  limitatioDs  was  pleaded,  the  question  at  the  or  pigment  of 
trial  before  Lord  EUenbarough  C.  J.  at  the  last  Middle^  a"cI!!,S'*d!Irifg' 
sex  sittings  was,  whether  the  evidence  was  sufficient  |^''«'*ww«ein- 
to  take  the  case  out  of  the  statute.     The  plaintiff  fcndant  an- 

swered,"  tint 

served  as  mate  on  a  voyage  to  and  f]x>m  Russia  in  he  wonid  not 

1800,  and  the  demand  was  for  wages  for  that  service,  were  none  paid, 

which  took  place  during  the  Bussian  embargo.    The  "ean  to^pLy*' 

witness  who  proved  the  making  a  demand  of  payment  th/*"a''{jffi'" 

on  the  defendant,  proved  also  that  tne  defendant  an-  efficient  to 

take  the  case 

swered  to  such  demand,  *^  I  mil  not  pay :  there  are  outoftheita* 
none  paid^  and  I  do  not  mean  to  pai/  unless  obliged^  i^iions.        *    ^ 
you  may  go  and  try."    There  was  a  verdict  for  the 
plaintiff. 

Knox  moved  to  enter  a  verdict  for  the  defendant, 
because  the  e^^dence  did  not  shew  any  acknowledge 
ment  by  him  that  the  debt  existed,  but  only  that 
similar  demands  had  not  been  paid ;  and  there  was  not 
any  authority  for  depriving  a  party  of  his  plea  under 
the  statute  where  there  bad  not  been  some  recognition 
on  his  part  of  the  debt. 

'  Lord  EIllenborouoh  C.  J.  Lapse  of  time  furnishes 
a  statutable  presumption  that  payment  has  been  made; 
but  this  may  be  rebutted  by  thb  party's  acknowledgment 
that  he  has  not  paid;  and  here,  as  it  seems  to  me^ 
the  defendant  does  not  deny  the  debt,  but  alleges  as 
the  reason  for  its  being  unpaid,  that  no  demand  of  the 

like 
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181  S«        like  sort  bad  been  paid.     If  the  decision,  of  this  Court 
■"■"^        in  Beale  v.  Thompson  {a)  was  right,  there  clearly  was  a 


DOWTBWAITE  -  .  ,   . 

agiiiHst        good  demand  against  nim 


TiBBUTT, 


Baylcy  J.  There  is  an  admission  by  the  defendant 
that  tlie  debt  existed,  if  by  law  it  might  exist.  The 
statute  of  limitations  proceeds  upon  the  supposition 
that  the  debtor  has  paid»  but  after  a  lapse  of  time  may 
have  lost  his  voucher ;  and  therefore,  where  he  acknow^ 
ledges  that  the  debt  has  not  been  paid,  it  takes  the 
case  out  of  the  statute. 

Abbott  J. «    Here  is  proof  that  the  service   bad 

been  perfiMrmed  by  the  plaintifl^  and  the  defendant  ac* 

knowledged  that  it  had  not  been  paid  for;  which  has 

been  held  sufficient  to  take  the  case  out  of  the  statute. 

Per  Curiam^  Rule  refused* 

(a)  4  £011,546. 


May  6th. 


A  writ  of  ta- 
pcnedcat,  re- 
citing that  a 
commissioii  of 
bankniptqr  is- 
sued on  a  day 
certain,  if  e?!- 
denee  to  shew 
that  sach  a 
commiuion 
isioed  on  that 
day. 


Gi^ftvjs  and  Others,  Assignees  of  Abraham,  a 
Bankrupt,  against  Th^  Company  of  Pro- 
prietors of  the  Grand  Western  Canal. 

I^EBT  for  money  had  and  received.    General  issue. 
At  the  trial  before  Graham  B.  at  the  last  assizes 
for  Devonshire  the  case  was  thus : 

Abraham  being  indebted  to  the  defendants  in  a  large 
som  of  money,  for  calls  on  several  shares  which  he  held, 
the  defendants  brought  an  action  against  him,  and 
lu^ving  recovered  took  out  execution^  which  was  levied 

7  on 
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titi  the  1 8th  of  December  1812.    The  commission  of       1810*. 
bankruptcy  under  which  the  plaintiflB  were  chosen  assig-       " 

\!9  C  K V  Jo 

nees  was  founded  on  an  act  of  bankruptcy  in  October        againit 

The  Grand 

181 2,  but  did  not  issue  until  the  14th  of  April  1813,  western  Ca- 
SD  that  the  defendants'  execution  would  have  been  pro-    °*    omr*ny- 
tected  by  the  49  Qeo.^*  c.iiu  s.2.     The  plaintiffs, 
however,  in  order  to  bring  the  case  within  the  proviso 
in  that  clause,  produced  in  evidence  a  writ  of  super- 
sedeas under  the  great  seal;    which  recited  that  a 
commission,  bearing  date  the  24th  of  Naoember  t8i2, 
had  issued  agdnst  Abraham;   and  this,  it  was  con- 
tended, was  evidence  not  only  of  the  issuing  of  the 
commission,  but  of  the  time  of  its  issuing;  and  so  by 
the  proviso  in  the  clause  above  referred  to,  this  was  to 
be  deemed  notice  of  a  prior  act  of  bankruptcy.     On 
the  other  side  it  was  insisted,  that  as  between  the 
parties  to  this  record  the  writ  of  sQpersededs  was  not 
sufficient  to  prove  the  fact  that  a  prior  commission 
was  issued;  and  at  all  events  was  insuflScient  to  prove 
die   time   when   that   commission  issued;    of  which 
the  commission  itself  was  the  best  and  only  evidence. 
The  learned  Judge  ruled,  that  the  evidence  was  ad- 
missible fbr  both  purposes,    but  gave  leave  to  the 
defendants  to  move;  and  there  was  a  verdict  for  the 
plaintifis. 

Casberd  now  moved  to  enter  a  nonsmt,  upon  the 
objection  made  at  the  trial ;  and  he  urged,  that  here 
the  defendants  being  strangers  to  the  writ,  it  vras  only 
evidence  as  agamst  them  that  a  supersedeas  had  issued, 
but  the  plaintiflB  ought  to  have  given  in  evidence  the 
commissson ;  though  it  would  have  been  otherwise  if 
the  defendants  had  been  privy  to  that  commission. 

And 
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i8i6.        And  he  cited  lake  ▼•  BiUer${a),  Martyn  v.  Podger{b)9 
^  and  Walkins  v.  Mound,  {c) 

OlXTIt 

against 

Western ''ca-       Lord  Ellenborough  C.  J.     A  coiDinission  of  bank- 
nal  Company,    ruptcy  is  not  like  sl  Jleri  faciasj  but  is  considered  in 
law  as  a  proceeding  to  which  all  the  world  are  parties. 

Bayley  J.  I  think  this  was  prima  facie  evidence 
at  least.  If  the  defendants  had  searched  and  found 
that  there  was  not  any  such  commission,  that  would 
have  afforded  ground  for  applying  to  the  Court  upon 
affidavit. 

Abbott  J.  A  recital  of  an  ancient  chapter  in  a 
modem  charter  is  evidence.  The  writ  of  supersedeas 
haviog  no  other  object  but  to  supersede  the  com- 
mission, I  think  it  was  evidence  to  shew  that  a  com- 
mission  issue^. 

HoLBOYD  J.  The  commission  exercises  jurisdiction 
over  the  thing  itself:  it  is  like  proceedings  in  rem  in 
the  Exchequer. 

Rule  refused* 


(d)  X  Li,  Xapn,  733.  (h)  5  Sun.  a^ai. 

if)  3  Camfb.  N.  P,  C,  308. 
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Case  against  Davidson  and  Others.  Tuesdajf, 

^  May  7ih. 

A  SSUMPSIT  for  money  had  and  received,  and  the  An  abandon- 

money  counts.     Plea  general  issue.     On  the  trial  underwriter  on 

before  Lord  EUenborotigk  C.  J.  at  GuildhaU  in  Trinity  thl^jJeS*" 

term   i8ic,  there  was  a  verdict  for   the  plaintiff  for  «"»>»«qocntly 

^'  *^  earned  as  loci- 

71/.  i2s.  lorf.   damages,  subject  to  the  opinion  of  the  dcnttoihc 

Court  upon  the  following  case :  •  fore  where  ship 

Messrs.  Broiherston  and  Be^  were  owners  of  the  ves-  were  h»«ircd 

sel  cidled  the  Fanm/^  which  was  a  general  seeking  ship,  ^"^f"*  j* 

and  sailed  on  a  voyage  from  Mio  de  Janeiro  to  Liverpool  writer*,  and 

^   ^  ,  .  the  ihip  being 

with  a  cargo  of  goods  on  freight,  the  property  of  differ-  a  general  ship, 

ent  persons.     On  the  27th  January  18 14  Messrs.  Bro^  and  ship  and 

therston  and  Begg  insured  the  vessel  on  the  said  voyage  abandoned'to 

valued  at  7000/.;  and  on  the  22d  April  following  they  undJJJ^JJ|" 

insured  the  ireiirht  of  the  said  voyaffe  by  other  policies  who  paid  each 

,      .,         .  ,  .  J       1      J     1  a  total  loss; 

and  with  other  underwriters,  and  valued  the  same  at  and  the  ship 

4000/.     The  vessel  with  the  cargo  was  captured  in  the  turef,  pH^"*" 

course  of  the  voyage  by  211  American  privateer,   and  y^'TJleand 

thereupon  Messrs.  Broiherston  and  Begg  gave  notice  of  "l?1^  freight; 

abandonment  at  the  same  time  to  the  respective  under-  ceived  by  the 

..  ,/•.!  1  11  ,»  defendant  for 

writers  on  ship  and  freight,  who  severally  accepted  the  the  use  of 

same.    Afterwards  the  vessel  was  recaptured  by  one  of  were  legally 

his  Majesty's  ships  of  war,  was  brought  to  ZcmJoTi,  and  to:'^Held,that 

was  by  decree  of  the  High  Court  of  Admiralty  restored  t^r  ^n  thlTi'M 

to  the  owners  with  the  cargo,  on  payment  of  salvage  entitled  to 

recoTCC* 

and  expenses.  The  vessel  arrived  at  Liverpool  and  de- 
livered her  cargo  and  earned  the  freight.  It  was  agreed 
betwetn  the  ship-owners  and  the  underwriters  on  ship, 
(but  not  by  the  underwriters  on  freight,)  that  the  de- 
fendants should  sell  the  ship  and  receive  the  proceeds 

there- 
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1816.        thereof)  and  should  also  receive  the  freight  of  the  cargo 
'        for  the  use  and  benefit  of  all  persons  respectively  who 

Case 

agaiiue  should  legally  be  entitled  to  it.  The  underwriters  on 
ship  and  freight  severally  paid  or  satisfied  the  ship- 
owners for  a  total  loss,  llie  underwriters  on  ship  paid 
the  loss  on  ship  before  the  underwriters  on  freight  paid 
the  loss  on  freight  The  defendants  received  and  paid 
to  the  underwriters  on  ship  the  amount  produced  by 
the  sale  of  the  ship,  which  was  about  33/.  per  cent,  on 
their  subscriptions.  The  defendants  also  received  the 
freight,  which  they  held  under  the  terms  of  the  agree- 
ment, and  which  is  35/.  165.  ^d.  per  cent  clear  on  the 
sum  insured  on  the  ship.  The  underwriters  on  ship 
and  also  the  underwriters  on  freight  severally  claimed 
from  the  defendants  the  freight  thus  received.  The 
plaintiff  is  an  underwriter  on  ship  to  the  amount  of 
2oo/.,  and  claims  to  recover  a  proportion  of  the  money 
received  by  the  defendants  for  freight  The  question 
for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is 
entitled  to  recover.  If  he  is  entitled,  the  verdict  to 
stand,  otherwise  a  nonsuit  to  be  entered. 

This  case  was  argued  partly  in  last  term,  and  partly 
on  this  day,  by  Richardson  for  the  plaintiff,  and  Idttle^ 
dale  for  the  defendants.  For  the  plaintiff  two  points 
were  made,  first,  that  the  abandonment  of  ship  con- 
veyed to  the  underwriter  on  ship  the  ship's  future 
earnings ;  secondly,  that  the  underwriter's  title  to  the 
earnings  was  not  affected  by  an  abandonment  to  the 
underwriter  on  freight  In  support  of  these  proposi- 
tions were  cited  the  cases  of  Thompson  v.  Baascrqfi  (a), 

Leatham 


Davidson. 
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Leatham  w.  Terry  {a)^  McCarthy  \.  Abel  (J)\  Sharpev.        1816- 
Gladstones,  (c)  And  Chinnery  v.  Blackbume  (rf),   Splidt       —— 

Oasc 

▼.  Baucies  {e)j  Morrison  v.  Parsons  {f\  were  referred  to  againu 
arguendo^  as  shewing,  that  by  an  assignment  of  the  ship, 
the  freight  passes  to  the  assignee,  and  payment  of  it  to 
him  wfll  be  good ;  though  if  the  ship  be  chartered  the 
assignee  cannot,  by  I'eason  of  a  technical  rule  of  law, 
maintain  an  action  for  the  freight  in  his  own  name. 

For  the  defendants  it  was  urged,  that  as  by  the  law 
o{  England  freight  might  be  made  a  distinct  subject  of 
insurance  from  ship,  the  law  would  so  mould  these  con- 
tracts, where  they  concurred,  as  to  preserve  the  rights  of 
the  respective  parties  distinct ;  and  apply  to  each  what 
properly  belonged  to  it.  Wherefore  an  underwriter  on 
ship  wbo  insures  but  the  hull,  materials,  body,  tackle, 
and  apparel  of  the  ship,  shall  not,  by  an  abandonment, 
be  entitled  to  the  earnings;  for  this  would  be  to  cpn- 
found  the  two  species  of  abandonment,  and  would  render 
an  abandonment  of  freight  of  no  avail.  It  is  true  in- 
deed, that  the  beneficial  interest  in  the  freight  passes  by 
assignment  of  the  ship ;  the  reason  of  which  is,  because 
upon  the  purchase  and  sale  of  a  ship,  both  parties  in- 
tend, that  not  only  the  body  of  the  ship,  but  all  its  inci- 
dents should  pass,  and  agree  upon  a  price  accordingly; 
whereas  a  contrary  inteotion  seems  necessarily  to  arise, 
where  there  is  a  separate  abandonment  of  ship  and 
freight.  Abandonment,  therefore,  differs  from  a  trans- 
fisr  of  the  ship  upon  a  sale,  and  extends  no  farther  than 
to  the  thing  insured. 


(0)  3  Bn.  &  FulL  479*  W  5  ^a,  388.  (c)  7  ^^U  34* 

(i)  I  H,  BL  Z17.  M  nog.         (e)  10 £041,279.        (/}  3  Tatmt.  407. 
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1816.  Lofd  EtLENBDROUGH  C.  X    Although  this  question 

"        no#  comes  distinctly  in  judgment  before  us  for  the  first 

against  tiffite,  yet  it  has,  I  own,  been  long  considered,  in  nay 
mind,  as  settled,  that  freight  follows,  as  an  incident,  the 
property  in  the  ship ;  and  therefore,  as  between  the  re- 
s^ectiye  underwriters  on  ship  and  freight,  an  abandon- 
ment of  the  ship  carries  the  freight  along  with  it  This 
subject  was  much  under  discussion  at  the  time  of  the 
Eussian  embargo,  when  the  rights  of  the  respective 
sets  of  underwriters  were  considered.  1  beliere  it  was 
at  that  time  said,  that  an  abandonment  to  the  under^ 
writers  of  ship,  like  the  traditio  m,  divested  the 
owner  of  all  his  rights  in  favour  of  the  party  to  whom 
he  abandoned.  The  underwriter,  indced^does  not  be- 
come privy,  by  virtue  of  such  abandonment,  to  any  ex- 
isting charter-party,  nor  perhaps  to  any  contract  of 
affireightment  before  made  with  the  owner ;  but  I  think 
that  by  the  abandonment,  he  acquires  possession  of  the 
thing,  from  the  use  of  which  fright  is  to  be  earned* 
It  is  true,  that  the  ship  owner  may  have  entered  into 
contracts  for  the  insurance  of  freight^  and  that  ^y  abim^ 
donment  of  ship,  the  underwriters  on  freight  will  be' 
deprived  of  some  rights  to  which  they  would  perhaps- 
ctherwise  be  entitled ;  but  this  will  necessarily  happen^ 
if  the  underwriter  on  ship  is  entitled  to  look)  without 
reference  to  the  contracts  of  other  })ersons,  to  his  own 
contract,  and  to  those  consequences  which  result  to  bim 
from  abandonment  An  abandonment  to  th^  under** 
writer  on  ship,  transfers  to  him  not  merely  the  httll,  bui 
the  use  of  the  ship,  and  the  advantages  resulting  from 
thecompietion  of  the  voyage.  If,  upon- the ^coinpletaon 
of  the  voyage,  the  abandonee  may  witllhold  the  goods 
until  the  freight  is  paid,  he. must  have  acquired  anJn- 

.   defeasible 
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deferable  title  to  it.    I  consider  his  title  as  derived. out:       18 16* 
of  the  use  of  the  ship.     It  i«  true^  that  by  the  usage  of       " 
this  country,  the  ship  owner  may  insure  his.  freight,  but        agmMsi 
that  is  not  to  interfere  with  the  insurance  on  ship;  the 
underwriter  on  ship  is  to  have  his  rights  entire,  which 
ane  not  to  be  affected  by  other  contracts  that  the  ship 
owner  may  think  proper  to  engage  in ;  and)  after  aban- 
donment, the  underwriter  on  ship  is  the  person  to  be 
conaidered  in  possession.    In  the.  present    case,   the 
voyage  has  been  completed,  freight  has  been  earned^ 
and  has  been  received  by  the  defendants^  for  the  use 
of  Buch.  persons  as  are  entitled;  and  the  question  i% 
who  those  persons  are;  to  which  I  answer,  the  person 
whose  ship  earned  tlie  freight,  and  that  is  the  aban- 
donee*   This  subject  has  been,  on  several  occasions,  in 
the  mind  of  the  Court,  but  more  particularly  in  Sharpe 
V.  GlaisUmeSy  and  Morrison  v.  Parsons  :  and  what  waa 
said'  in  the  latter  caae  by  Lamrence  J.,  namely,  that  the 
right  to  freight  subsequently  accruii^,  inusti  belong  to 
the  assignee  of  the  sUp^  as  incident  thereto^  was  not 
new  doctrine  at  that  time^  but  had  been  intimated  before 
by,  that  learned  judge,  aa  his  opinion ;  indeed,  t^er^ 
saeraa  to  have  been  a  concurrence  of  opinion  ist  Westr 
mntter  Hall  upon  that  pouit    The  underwriter  on 
freight^  will  certainly,  by  thitf  docUrine^  lose  the  specific 
thing'  abandoned  to  him,  except  where  the  assured  is 
entitled  to  the  freight  9  but  abandonment  of  the  freight 
cannot  break  in  upon  the  rights  of  those  who  are  en- 
titled t»  the  ^ip«    And.  I  owa  it  seema  to  mor  that  i^ 
oanBOtmake  a  diftrenq^  whether  the  und9t*wi:iter  q^ 
ship  kas^  or  haS'  vot  notice  of  the  insacange  on  freight; 
Sm?  I  rest  on  this  umple  groand,  that  the  abandonee,  of 
s6ipi  hasidl  tlie  li^kU  of  the-  ship  owner  cast  upon  him» 

as  by 
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1816.  by  operation  of  that  emphatic  word  in  the  law-mer- 
chant,  «  abandonment ;"  and  being  so  entitled,  has  a 
right,  if  he  uses  the  ship  for  completing  her  voyage,  to 
her  earnings,  as  against  nil  the  world.  Who  are  the 
persons  liable  to  pay  the  wages,  I  do  not  think  is  a 
question  here ;  very  likely  the  sailors  might  libel  the 
ghip,  and  the  abandonee  might  be  liable. 

Bayley  J.    I  think  this  is  a  question  of  considerable 
difficulty,  and  it  has  made  a  different  impression  on  my 
mind  from  that  of  my  Lord,  and  I  believe  the  rest  of 
the  Court.     \^e  have  considered  the  subject  a  great 
deal  before  wc  arrived  at  this  stagfe  of  the  case,  and 
seeing  that  we  are  not  likely  to  come  to  an  unanimoua 
agreement  upon  it,  it  is  better  that  we  shouid  declare 
our  opinions  without  farther  delay.    This  is  an  actioa 
by  the  underwriter  on  ship,  against  a  person  who  has 
recdved  and  holds  the  freight  for  the  use  of  the  party 
entitled  to  it.    At  one  period  of  the  adventure,  there 
'    was  a  capture,  and  there  was  a  oontemporaneotils  aban- 
donment to  the  respective  underwriters  of  ship  and 
freight.  The  ship  was  afterwards  re-captured,  and  com- 
pleted her  voyage,  and  ultimately  earned  frei^t ;  and  the 
question  is,  if  the  underwriter  on  ship  is  entitled  to  have 
ship  and  freight,  or  only  the  ship ;  and  the  underwriter 
on  freight  to  have  the  freight.    Now  the  impression  of  my 
mind  is,  with  deference  to  my  Lord,  that  an  abandon- 
ment of  ship,  under  such  circumstances,  from  the  nature 
of  the  subject  matter,  UBjJies  a  virtual  exceplioii  of  the 
frdght.    Where  ship  and  freight  are  comprehended,  as 
U  mo8(  usual,  in  one  insurance,  they  are  insured  as  one 
entire  subjeot;    but  where  the  insurance  is  separate 
they  ought  to  be  consideredf  to  the  termination  of  the 

6  adven- 
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fldveotnr^  as  separate  subjecti.  Frei^t  is  compoimded        l,8l€» 
of  several  considerations ;  it  includes  the  wear  and  tear        ^ 

Cass 

of  the  ship,  the  provisions  and  wages  of  the  crew,  and  a  ^  ^*^' 
reascmable  return  of  profit  to  the  owner  for  the  employ- 
ment of  his  capital.  The  underwriter  on  ship  under- 
stands  that  he  insures  only  the  body,  tackle,  and  apparel 
of  the  ship.  I  agrees  that  the  ship  owner,  in  ascertain- 
ing the  value  to  be  insured,  includes  in  his  calculation, 
not  only  the  value  of  the  ship,  but  also  the  expenses  of 
the  outfit;  and  this  creates  some  difficulty,  because 
when  a  loss  happens,  it  is  computed,  I  believe  upon 
the  value  at  the  time  the  ship  set  sail,  and  not  at  the 
time  of  the  loss ;  and  as  this  value  is  constantly  di- 
minishing as  the  voyage  proceeds,  it  may  be  said,  that 
the  fireight  is  no  more  than  an  equivalent  for  this  d^ 
crease  in  value.  Nevertheless,  it  seems  to  me,  that 
the  underwriter  on  ship,  has  no  right  to  expect  from 
an  abandonment  more  than  he  has  insured,  that  is^ 
the  hull,  tackle,  and  apparel  of  the  ship,  in  the  pbght« 
in  which  she  is  at  the  time  of  abandonment.  If  the 
ship  completes  her  voyage,  it  is  so  much  saved  to  him. 
I  am  not  sorry  that  the  opinion  of  the  Court  is  against 
me^  for  I  think  the  consequence  will  be^  that  in  future 
there  never  wiU  be  an  abandonment  of  ship.  I^  by 
.abandoning  the  ship,  the  assured  must  be  deemed  to 
have  abandoned  the  freight,  there  cannot  be  any  aban- 
donment to  the  underwriter  on  fireight;  and  the  assured 
may  be  liable  to  the  underwriter  on.  fireight  for  the 
fireight.  The  mariners  value  on  him  for  wages^  and  he 
is  obliged  to  pay  them.  It  is  tru^  that  they  may  pro* 
ceed  against  the  ship  in  the  Admiral^  Courts  but  they 
are  not  bound  to  go  diither,  and  may  sue  the  owner; 
and  the  master  of  the  ship  cannot  go  to  the  Admiral^ 

G  3  CourU 
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1^16.        Court.    T^atsecknsto  meto;place  the  ship  owner  iii 
"""'  Mrch  a  predicament  upon  abaiidonibent,^  thfat  it  wtU  not 

agah'si  iillow  him  for  the  fiiture  to  make  abandonment  of  ship* 
I  do  not  ^uote  the  eases  of  Sharpev.  Gladsiohesy  and 
Barclay  v.  Stirling^  because  they  do  not  involve  any 
question  between  die  two  sets  of  underwriters.  But  I 
a^ky  upon  what  prindple  is  the  underwriter  on  ship  to 
be  entitled  to  the  freight?  Suppose  the  ship  to  have 
performed  nine-tenths  of  her  voyage  at  the  time  of 
Bbandonment,  the  underwriter,  if  entitled  to  the  freight, 
will  reeeive  the  whole  benefit  and  earnings  of  the 
TOyage,  although  he  is  only  at  a  few  days  expense  for 
provisions.  This  would  be  the  consequence  of  its  being 
understood^  that  by  abandonment  of  ship,  it  is  the  in- 
teniion  of  the  assured  to  abandon  all  the  ri^its  be- 
Idnging  to  her.  If  this  is  to  be  taken  as  the  intention, 
I  agree  that  the  underwriter  is  entitled  to  the  growing 
fi^ight ;  -but  it  «eems  to  me,  from  the  nature  of  ^an 
abandonment,  and  from  the  constant  practice  which 
has  prevailed,  of  insuring  freight  separatdy,  that  it 
-must  have  b^en  the  understanding  of  these  partisi^ 
that'an  abandonment  of  the  ship  should  not  carry  widi 
it  the  freight  If  this  be  not  so,  it  is 'wonderful  that 
!&e' question  has  never  been  raised,  so  as  to  setde  the 
'  right  of  the  abandonee  of  ship  to  the  freight.  For 
these  reasoiis,  I  think  the  pbintiff  is  not  entitled. 

Abbott  J.^    I  am  of  opinion  that  the  plaintiff  is  en« 

'  titled  to  recover*    The  question  comes  now  for  the  first 

-iime  to  be  decided,  but  it  is  not  new  to  the  Court;  an 

opimon  has  been  repressed  upon  it  in  several,  eases* 

*  Nor  is  it  by  any  meanaa  new  point  to  the  minds  of 

professional  moi,  who  have  been  at  all  conversaat  with 

%  the 
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the  law-merchant.     Now  this  is  a^  principle  clearly        18)6. 
established,  that  if  the  ship  he  sold,  the  vendee  is  en-        '  ^     '• 
titled  to  the  frefghtas  an  incident  to  the  ship.   And. on         agMmt 
that  principle  I  found  my  judgment  in  this  oase,  beiijg  ^  * 
of  opinion  that  an  abandonment  is  equivalent  to  a  sale  of 
the  ship.     And  considering  freight  to  be  an  incident,  I 
camiot  engraft  upon  the  effect  of  an  abandonment  .any 
exception,  but  take .  it  to  be  a  complete  transfer  of  all 
the  rights  which  are  consequent  upon  a  sale  of  the  ship* 
It  was  argued  by  Mr.  Littledale^  that  since  a  practi^ 
has  prevailed  in  this   country  of  insuring    ship   and 
freight  separately,  the  underwriter  on  ship  must  contem- 
plate that  inasmuch  as  freight  may  be  the  subject  of  a 
.separate  insurance,  it  may  also  be  separately  abandonad* 
But  this  argument  is  built  upon  an  assumption  that  an 
abandonment  of  freight  conveys  to  the  abandonee  a  right 
to  the  freight  in  preference  to  the  right  of  the  abandonee 
of  ship ;  which  is  assuming  the  whole  question.   As  well 
might  it  be  argued,  that  as  the  underwriter  on  freight  ia- 
aware  that  the  ship  may  be  separately  insured,  he  must 
therefore  be  taken  to'  know  that  an  abandonment  of  the 
.^p  will  convey  all  the  incidents  belonging  to  it  to  the 
abandonee.     The  practice,  therefore,  of  insuring  ship 
and  freight  separately  seems  to  me  to  afford  no  argu- 
'  ment  whatever  either  way  to  shew  what  the  law  is  or 
ought  to  be.     If  it  had  been  .the  practice,  that  upon 
..sqfiarate  insurances  the  abandonee  of  freight  should  take 
the   freight  notwithstanding  an  abandonment  of  tl^e 
^shipf  such  a  practice  might  have  afforded  a  construc- 
tion ;  but  we  do  not  find  that  there  has  been  any  such 
pracdce.    It  was  further  contended  by  Mx»  Littledakj 
that  supposing  this  freight  had  not  been  insured,  the 
ship  owner  and  not  die  underwriter  on  ship  would  have 
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1816.  been  entitled  to  it  after  abandonment  of  the  ship;  but 
I  did  not  observe  that  he  cited  any  authority  for  this 

agaiait  Dosition ;  and  the  practice,  I  believe,  has  been  the  other 
way,  I  have  never  heard  of  an  instance  in  iirhich  the 
Assured,  after  abandoning  the  ship  to  the  underwriter, 
has  stepped  in  and  claimed  the  freight  as  against  the  un- 
derwriter ;  on  the  contrary,  the  practice  has  been  uncon- 
tested that  the  abandonee  has  received  the  freight  It 
may  perhaps  be  a  que8tion,as  between  the  underwriter  on 
freight  and  the  ship  owner  after  abandonment,  to  whom 
the  freight  belongs ;  but  this  question  it  is  unnecessary 
at  present  to  touch.  It  has  been  observed  that  nothing 
is  to  be  found  in  the  foreign  writers  in  fiivour  of  this 
claim  of  the  underwriter  on  ship.  Foreign  writers,  I 
am  aware,  are  not  to  be  stated  as  authorities  in  this 
Court;  but  I  find  one  learned  foreign  writer  in  com- 
menting on  the  15th  article,  tit  Insurance  (a),  which 
prohibits  the  insurance  of  freight,  is  of  opinion  that 
freight  is  an  incident  to  the  ship,  and  must,  from 
its  nature^  follow  it*  And  he  puts  an  instance  of  a 
voyage  to  the  West  Indies^  where  it  is  usual  to  stipulate 
for  the  freight  on  putting  the  goods  on  board.  *He 
then  supposes  that  the  ship  is  lost  in  the  voyage 
and  that  the  goods  are  saved  in  part  or  in  whole;  and 
concludes  that  the  ship  owner,  in  making  abandonment, 
is  bound  to  answer  to  the  underwriter  for  so  much  of 
the  freight  as  is  re'teived.  A  stronger  mode  of  illus- 
trating his  opinion  that  the  freight  accompanies  tb^ 
ship  cannot  be  put.  Although  I  do  not  quote  this 
as  an  authority,  yet  it  is  satisfactory  to  know  that 
my  opinion   concurs    not    only  wjth  that  of  other 

(a)  yaUn,IAv*  I XX.  tit  6.  Des  Assurances^  Art.  15. 

Judges, 
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Judges,  but  also  with   that  of  foreign   writers  upon        ISIS* 
this  subject. 


HoLROYD  J.  I  am  also  of  opinion,  that  the  plain-  - 
tiff  is  entitled  to  recover,  and  I  would  adopt  the  same 
line  of  argument  that  has  been  taken  by  my  Lord  and 
my  Brother  AbbotL  It  appears  to  me  that  when  the 
ship  owner  abandons  his  ship  to  the  underwriter,  the 
latter  stands  in  all  respects  as  to  future  benefit  in  place 
of  the  owner.  The  underwriter  pays  the  whole  loss, 
and  in  consequence  becomes  quasi  owner  instead  of  the 
former  owner.  It  follows  as  a  consequence  of  abandoning 
the  ship  that  the  owner  divests  himself  of  his  right  to 
freight,  which  is  incident  to  the  ship,  and  the  same 
becomes  vested  in  the  abandonee,  to  whom  it  is  com- 
petent to  possess  himself  of  the  ship,  and  if  she  should 
be  unfreighted  to  endeavour  to  obtain  for  her  a  freight. 
And  if  the  ship  be  freighted,  yet,  as  it  seems  to  me, 
the  underwriter  is  not  bound  to  complete  the  voyage, 
because  the  rights  of  the  owners  of  the  goods  laden  on 
board  are  perisonal,  lying  in  contract  with  the  ship 
owner,  and  not  running  with  the  ship ;  and  being  in 
respect  of  a  personal  chattel,  an  action  lies  not  against 
the  underwriter,  but  against  the  owner  alone.  Put  the 
case  of  a  voyage  from  London  to  Madeiroj  or  perhaps 
the  West  Indies  s  an  insurance  is  effected  from  London 
to  the  West  Indies^  with  leave  to  touch  at  Madeira ,- 
a  loss  happens  before  the  ship  reaches  Madeira^Bud 
the  assured  abandons ;  is  not  the  imderwriter  entitled 
to  the  freight  if  he  carries  on  the  goods  to  the  West 
Indies?  I  apprehend  he  is;  for  otherwise  it  would  fol- 
low that  he  could  not  possess  himself  of  the  ship  until 
her  return  home.     Upon  these  grounds  it  appears  to 
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1816.    >    me  that  the  abandonee  becomes  entitled  immediately  to 
all  the  earnings  of  the^  ship  as  a  consequence  of  the 


Case 

tgaittst 

Davidson. 


abandonment. 


Judgment  for  the  Plaintifil 


NofCf  That  on  the  last  day  of  this  term  the  Court 
gave  leaye  to  turn  this  case  into  a  special  verdict. 


Wednesday, 
ilia;  8th. 


Where  pauper, 
by  order  of  a 
corporation  t 
made  at  a  com- 
mon-hallf  was 
allowed  the 
Fiberty  to  take 
fand  and  grarel 
from  the  bed 
of  a  rirer,  (of 
which  the  cor- 
poration were 
entitled  to  the 
toil,)  with  a 
condition  that 
he  sold  the  »and 
to  the  inhabit- 
ants of  the 
town  at  a  cer- 
tain rate ;  for 
which  liberty 
he  paid  io  the 
corporation  at 
the  rate  of  lo/. 
perann. :  Held 
that  he  thereby 
acquired  a  set- 
tlement. 


The  King  against  The   Inhabitants   of  All 

Saints,  in  Derby. 

TT  PON  appeal  the  Ck)urt  of  Quarter  Sessions  quashed 
an  order  of  two  justices  for  the  removal  of  William 
Turner,  Mary  his  wife,  and  their  four  children,  from  the 
parish  of  All  Saints  to  the  parish  of  Saint  Peter,  both  in 
the  borough  of  Derby,  subject  to  tlie  opinion  of  this 
Court  upon  the  following  case : 

The  pauper  WiUiam  being  legally  settled  in  St.  Petei^s^ 
was  employed  by  the  Hethy  Canal  Company  to  clear 
away  the  sand  in  the  river  Deraoeni,  which  obstructed 
the  navigation  at  the  point  where  the  canal  crosses  the 
river,  for  which  employment  he  received  no  pay;  the 
sand  cleared  away  being  suflSciently  valuable  to  re- 
compense him  for  his  labour.  'When  the  pauper  had 
been  thus  employed  for  two  years,  the  steward  of  the 
corporation  of  Derby  (who,  as  lords  of  the  manor,  had 
the  right  to  the  soil  of  the  river)  told  him  he  must  not 
continue  his  employment  without  their  leave.  He  ac- 
cordingly asked  and  obtained  their  permission,  and  for 
eight  years  more  went  on  getting  sand  and  gravel,  not 
only  in  the  point  where  the  canal  crossed  the  river,  but 
in  the  whole  space  between  the  two  weirs,  being  about 
two  acreS|  without  paying  any  thing.     The  steward 
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tken  told  bim,  that  the  sand  and  gravel  which  he  got 
were  to  profitable  to  him»  that  he  must  pay  the  corpo- 
ration  101.  a  year  for  the  liberty  of  gettij^  them ;  and 
that  be  must  sell  the  sand  to  the  inhabitants  of  Derbg^ 
«t  acertain  rate,  which  the  steward  mentioned;  and  he 
did  diis  under  an  order  of  Common  Hall  of  the  corpo- 
ration. The  pauper  got  the  sand  and  gravel  accordingly, 
and  to  any  depth  he  chose,  for  upwards  of  a  quarter  of 
ar  year,  and  paid  2L  5s.  to  the  corporiUion ;  but  the 
steward  being  displeased  with  him  for  selling  the  sand 
to  the  inhabitants  of  Derby  ^Bt  a  higher  price  than  he 
had  mentioned,  the  i^reement  was  pat  an  end  to  by 
mutual  consent,  about  ten  weeks  after:  the  expiration  of 
the '  first  quarter.  During'  die  whole  time  of  the  last 
agrisement,  the* pauper  resided  in  a. house,  and  occupied 
a  garden  in  All  SahUsf  parish,  of  the  yearly  value  of 
6/*  is.  The  only  question  made  at  the  sessions  wna. 
Whether  the  liberty  to  get  sand  aitd  gravel,  under  the 
above  circumstAnces,  wa%  in  law,  a  taiement 


.1816. 

The  Kino 

agas»U 
The  InhthiC- 

antsof 
All  Saints, 

Derby. 


•    darker  N*  R.' darkey  and  C  Moorej  argued  that  it  w«^ 

*and  eited  Bex  v.  Old  AIreffifrd{a)y  Bex  v.  Piddleireni'' 

Aide  (&),  Bex  v.  Tolpudile  (cr),  contending  that  this  was 

a  contract  to  receive  the  profits  arising  out  of  land; 

'and  if  a  man  grants  the- profits  of  land,  the  land  itself 

shall  pass. 


Jl  Balguy  and  Denmariy  contra,  compared  the  eia^oy- 
ment  of  the  pauper  in  taking  the  sand  and  gravel  to 
that  of  a  scavenger  who  removes  the  dirt,  and  after^ 
wards  makes  a  profit  by  the  sale  of  it,  for  which  he  is 


{a)  I  Term  Rep,  3j8. 
{c)  4  Term  Hep,  Sy  I. 


(5)  sTermXep,7y%, 


con- 
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The  Kino 

cgainit 
The  Inhabit- 
ants of 
All  Saints, 

DCBBT. 


content  to  pay  a  consideration;  and  yet  no  one  ever 
imagined  that  h)9  employment  amounted  to  the  rent- 
ing of  a  tenement.  Secondly,  admitting  this  to  be  a 
tenement^  if  is  of  an  incorporeal  nature,  esctencBnfi^ 
only  to  a  part  of  the  profits  of  the  land,  like  prima 
vesturOy  or  prima  tonsura^  and  therefore  lies  only  in 
grant,  and  not  in  parol ;  and  a  mere  occupati<m  witb- 
out  title,  is  not  enough  to  confer  a  settlement;  Bex  v. 
Chipping  Norton  (a).  Rex  v.  North  Dt^ld,{b) 


Lord  Ellen  BOBOUGH  C.  J.  This  was  a  tenement 
as  it  subsisted  in  the  corporation,  and  the  pauper  is 
by  their  permission  let  into  the  enjoyment  of  it  t  do 
not  know  that  we  are  obliged  to  go  into  the  title; 
certainly  a  corporation  cannot  demise  except  by  deed, 
but  we  find  the  pauper  in  the  occupation  of  the  land  by 
their  permission,  and  this  occupation  must  by  fair  intend- 
mentj  be  taken  to  have  been  an  exclusive  one,  for  other- 
wise it  would  have  been  reduced  to  a  thing  of  no  value ; 
the  corporation  could  not  have  used  the  land,  without 
interfering  with  the  pauper's  right  The  pauper  seems 
to  have  been  in  the  pernancy  of  the  whole  profits  of 
the  land ;  he  took  all  which  covered  the  surface^  of  the 
land.  It  is  therefore  as  much  a  tenement  as  prima 
tomura.  If  the  question  turned  upon  the  demise  I 
should  feel  difficulty ;  but  I  think  that  in  point  of  per- 
nancy and  *  enjoyment,  this  must  be  considered  as  a 
tenement. 


BajtletJ.     I  think   this  was   a   tenement  within 
the  meaning  of  the  act  of  parliament    The  argument 


(tf )  5  £0S/t  339. 
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i% '  that  it  cannot  be  a  tenement  unless  the  pauper  had  1816. 

a  complete  control  over  the  land  for  all  purposes,  as  — 

well  as  for  the  purpose  of  tdLing  sand  and  grayel ;  yet  we  ^^^^ 

find  that  prima  tonsura^  which  is  an  interest  confined  '^^„|"^''*'^' 

to  the  sur&ce  of  the  land,  has  been  considered  to  be  a  All  Saints. 
tenement.    With  respect  to  the  objection  for  want  of 
tidGe,  here  has  been  an  occupation. 

Abbott  J.  I  have  had  some  doubts  upon  this  case^ 
but  upon  the  whole,  it  seems  to  me^  that  what  was 
done,  amounted  to  putting  the  pauper  in  possession  of 
the  soil ;  and  I  do  not  feel  the  objection  to  title,  seeing 
Aat  the  pauper  was  in  the  enjoyment,  and  especially 
as  this  objection  was  not  raised  on  the  hearing  of  the 
i^peal. 

Per  Curiam^  Order  of  Sessions  confirmed. 


Wheelwright  against  Joseph.  ^'^9}^- 

^  •  Thursday, 

'T'HE  plaintiff,  in  November,  sold  goods  to  the  de-  where  pUimitf' 

X  ,  ,  ^^rtfj-T^i.        ^^^^  defendant 

fendant  to  the  amount  of  1842^.,  and  m  JJecember  to  ImuI  before 
arrested  him  for  1760/.,  but  afterwards  finding  that  he  IcrioTii^ed, 
had  sold  the  goods  upon  a  credit  of  three  months,  and  "^^nUn^''* 
had  commenced  his  action  b^re  the  time  of  credit  ex-  ^^jd  p*^^~*^ 
nired.  discontinued  and  paid  the  costs.     In  ApriU  he  rested  him  de 

"  '  ,  -     wovo  for  the 

again  arrested,  and  held  the  defendant  to  bail  for  1 700/.  same  cause,  if- 
upon  the  same  cause  of  action,  the  defendant  being  ^^e  Court  dis-' 
then  indebted  to  him  in  a  brger  amount.    Where-  "^^^^^^ 
u^QB  the  defendant  obtained  a  rule  nisi  fi)r  delivering  common  bail. 
up  the  baijl  bond^  and  discharging  him  on  common 
bail. 

Campbdl 
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Gamfbdli  who  shewed  caxise^  oonteDded  that  by  the 
practtoe  it  was-  settled^  that  where  a  plaintiff  having 
mis-conceived  hie  action,  moves  to  disoontintie  upon 
payment  of  costSi  he  may  after  the  costs  are  taxed  and 
paid  {a\  take  out  a  new  writ  for  the  same  cause,  and 
have  the  defendant  arrested  de  nooo.  {b) 


Lord  Ellenborouoh  C.  J.  Wherever  the  second 
arrest  appears  to  be  vexatious,  the  Court  will  discbuge 
the  defendant  upon  common  bail.  The  plaintiff  is 
bound  to  know  his  own  claim,  and  if  he  hold  the  de- 
fendant to  bail  for  so  large  an  amount  as  this,  before 
the  cause  of  action  accrues,  it  can  only  be  attributed 
to  crassa.  negligentia ;  and  this  being  so,  it  shall  not 
be  permitted  to  him  to  harass  the  defendant  a  seccmd 
time. 


Bayley  J.  Wherever  the  Court  see  that  there  are 
laches  in  the  plaintiff,  they  will  not  suffer  him  to  arrest 
the  defendant  a  second  time.  And  surely  the  plaintiff 
is  guilty  of  laches,  if  it  appear  that  he  has  arrested  the 
defendant  before  the  debt  accrued  due;  a  second 
arrest  therefore  would  be  vexatious* 

Per  Curiam,  Rule  absolute. 

Scarlett  was  in    support    of   the  rule,    and  cited 
3  T.  5.309. 

(«)  %  Stn  1109.  Anlf,  Tol.  ill.  153.         (A)  a  ^iVi.  jfti^  Biimfs,S9^ 
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isie. 

DoB«  on  the  Demises  of  Wright  and  Others,  ^^"h* 

'     May  loth. 

against  Jesson  and  Others. 

^JECTMENT.   UponaepedBlyerdictBiiheStqffQrd  Demise  to  ir^ 
assiaes,  dt  was  found  that  JEssekiel  Persehouse  being  sons  of  m/sis- 
seised  in  fee-of  a  messuage,  &c.  and  premises,  by  his  foreHia^Si^ 
will  of  the  a4ih Aprils  1773,  devised  the  same  "to  [{{^ ''j* J fj^ 
«  WtKioM.  one  of  the  sons  of  my  sister  Ann  Wright  w»d»ftcrhb 
«  before  manriage,  to  koUL-for  and  duriw  the  term  cf  heirs  of  the 

body  of  ir. 

^<  liU  natwral  life^  he  keeping  the  same  in  tenantable  lawfully  ishk 
<*  repair ;  and  from  and  after  his  decease^  I  devise  the  dlf rcTts"^., 
"  same  unto  the  heirs  of  the  body  of  the  said  William,   sh,n^J^^|,"' 
**  Usably  issuing,  in  such  shares  and  proportions  as  the  •"**  for  want 
<*  said  William  in  and  by  any  deed  or  writings  deeds  or  pointment,  to 

the  heirs  of  the 

<<  writings,  or  in  and  by  his  last  will  and  testament  in  body  of  ;r. 
**  writing,  to  be  by  him  dtdy  executed  in  the  presence  of  ing,8harc*Mid' 
«<  three  or  more  credible  witnesses,  shall  give,  direct,  tewnto  bl  rom- 
«  limit  or  appoint.    And  for  want  of  such  gift,  direc-  «non.  vdif  bat 

-^^  ^  °  one  child,  the 

<*  tion,  limitation,  or  appointment,  then  to  the  heirs  of  ^^ole  to  such 
^  die  body  of  the  said  WiUiam,  lawfully  issuing,  share  want'of  such 
<f>  and  share  alikei  as  tenants  in  common,  and  if  but  ^ht'heinV 
^  one  child,,  the  whole  to  such  only  child,  and  for  want  tht[  /r^and 
*•  of^  such  issue,  to  my  right  heirs  for  ever."    Apd  the  who  werTborn 
testator  chanred  the  sayne  with  the  payment  of  an  *?*'^  ^^^  ^^^^^ 

®  ^  ^  of  testator,  took 

annuity  of  2oJ.  to  his  sister  Ann  WrigMf  with  power  of  only  esutes  for 
distress.    The  testator  died;  W.  Wright  entered,  and 
afterwards  married  and  had  issuer  and  in  conjunction 
with  his  eldest  son,  suffered  a  recovery. 

The  question  was,  whether  by  this  devise  W.  Wright 
-pr  his  son  was  tenant  in  tail,  for  then  by  the  recovery  the 

plaintiff 
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1816.  '    plaintiff  was  barred :  or  if  they  were  but  tenants  for  life, 
■  then  this  recovery  was  a  forfeiture  of  the  estate. 

Doc,  dem. 

^J^Ia^'  And  it  was  argued  by  W.  E.  Taunton  for  the  plain- 

jiifoN.        ^j£p^  ^i^g(  j^Q  more  than  an  estate  for  life  passed  to 

W.  Wrighlj  with  a  vested  remainder  to  his  children  for 
life,  subject  to  be  divested  by  the  appointment  of 
W.  Wright.  Archer's  case  (a),  Gierke  v.  Dcy  (i),  Waker 
V.  Sname  (c),  Lcm  v.  Davis  {d).  Doe  ▼•  Laming  {e)^ 
Goodtitle  v.  WoodhyU{f\  Goodtitle  y.  Herring {g\ 
iSoe  V.  Goff{h)^  were  cited  to  shew  that  words  which 
are  properly  words  of  limitation,  as  <*  heirs  of  the 
body,  &c«"  may  be  construed  to  be  words  of  purchase. 
That  they  were  used  in  this  sense  by  the  testator,  it 
was  argued,  was  plain  from  the  devise  being  to  them  in 
such  shares  as  W*  Wright  should  appoint,  and  in  a  more 
6q)ecial  manner  from  the  limitation  to  them  as  tenants 
in  common.  And  Doe  v.  Afplin  (i)  Doe  d.  Candler  v. 
Smith  (i)f  Doe  v.  Cocper  (/),  and  Pierson  v.  Vickers  {m\ 
were  distinguished  fr<Mn  the  present  case,  because  of 
the  general  intent  expressed  in  those  cases,  that  the 
estate  should  not  go  over  until  a  ikilure  of  all  the  issue. 

For  the  defendants  the  four  last  cited  cases  were 
pressed  in  argument  by  Sugden^  as  being  decisive  in 
principle  of  the  present  case.  He  likewise  cited  among 
others,  Wharton  v.  Gresham{n\  Roe  d.  Dodson  ▼. 
Grew{o\  King  v.  BurchaU(p\  Davie  v.  Stevens  {q)y 
Hodges  v.  Middleton  (r),  Seale  v.  Barter,  {s) 

(tf)  I  Rfp.  66.  (J)  Moor^  593.  (c)  Pttlm.  ^$9- 

{d)  %LdRaym.is6u        (r)  A^vrr.iioa  {f)9FUUs^S9^- 

(^)  z  Eait,  264.  '              {h)  11  £aslt  668.  (f)  4  TUSt,  82. 

H)  7  T.  jR,  531.               (/j  z  jE«i^2i9.  (m)  5  £asitS4f' 

(<;  %Bhek.  Xtf.  1083.  {•)  ^  ^tU.  322. 

(^)  Atn^U  379.    4  T.  Jl.  296.  M.  [q)  Z^/.  J2I. 

(r)  Ibid.  431.  (/)  %B.&  P.  485T  V 

Lord 
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Lord  Ellenbo  ROUGH  C.  X    The  only  question  iSf         *o*^* 
whether  the  recovery  suffered  by  W.  Wright,  was  well      Do»,dcm. 
suffered ;  and  that  depends  on  the  efiect  of  the  words       ^"^"7* 
**  heirs  of  the  body;"  if  they  can  only  be  satisfied  by        Jisiow. 
construing  them  to  give  an  estate  tail  to  W.  Wright^ 
the  recovery  was  well  suffered,  and  the  defendants  are 
entitled  to  judgment:   but  if  W.  WrigJit  had  not  an 
estate  tail,  then  the  recovery  was  not  well  suffered,  and' 
it  was  a  forfeiture  of  his  and  his  eldest  son's  estate;  and 
in  that  case  the  plaintiff  will  be  entitled  to  judgment. 
The  case  has  been  argued  with  great  industry  and 
learning;  and  I  have'  looked  into  the  cases  cited;  we 
are  net  however  to  draw  the  sources  of  our  judgment 
from  the  mere  language  or  construction  of  other  wills 
differently  compounded,  but  from  the  language  and 
intention  of  the  testator  in  the  will  before  us,  or  as  it^ 
is  sometimes  expressed,  ex  visceribus  testamenti.    And 
I  feel  bound,  on  reading  this  devise  and  the  context^ 
to  say,  that  the  words  *'  heirs'  of  the  body,"  which,  in 
their  ordinary  and  naturnl  sense,  import  an  estate  taiV 
mean  in  this  instance,  children  only.     The  words  of 
the  will  are  as  follow,  (here  his  Lordship  read  tke 
words  of  the  will.)    The  question  is,  whether  with  thia 
context,  the  words  <<  heirs  of  the  body"  are  to  be . 
understood  in  their  ordinary  senses   or  as  denoting 
children  to  take  by  purchase.     First,  there  is  a  power 
of  appointment  to  the  heirs  of  his  body ;  and  in  de&ult 
of  appointment,  they  are  to  take  as  tenants  in  common* 
Now  a  tenancy  in  common  is  inconsistent  with  the 
supposition  that  they  were  to  take  as  tenants  in  tail  by 
descent ;  where  one  would  take  the  whole.    Under  a 
tenancy  in  common,  all  would  take  una  Jlatu  their 
share  in  tail ;  under  a  tenancy  in  taU|  each  would  take 
Vol.  V.  H  by 
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Dett  den. 
WtMirfi 


Jisiom 


bv  descent  the  whole  m:ces$ive^  A  tenanqr  in  oommdn^ 
thereforei  is  certainly  incompatible  with  an  estate  tail 
in  JV*  Wright.  The  testator  goes  on,  *<  and  if  but 
oxit  child,  the  whole  to  such  only  child."  Hence  it 
follow^  that  if  there  were  more  than  on%  the  testatpr . 
supposed  that  it  would  go,  not  the  whole  to  one,  but 
divisim^  to  each  a  share ;  whereas,  if  he  had  meant  a . 
tenancy  in  tail,  the  whole  in  pernancy  and  interest 
would  have  gone  to  one.  Thus  it  seems  to  me^  that 
the  testator  has  put  his  own  construction  upon  the 
t^m  **  baits  of  the  body ;"  and  that  these  words  can 
only  be  satisfied  by  cotistruing  them  to  mean  chil- 
dren, whom  he  has  constituted  tenants  in  commcxiA 
And  fpr  want  of  such  issuer  the  testator  devises  to  his 
dwtit  right  heirs ;  which  limitation  generally  denotes  an 
estate  taili  but  th^  words  are  <<  for  want  o($uck  issue;'* 
and  <<  such"  is  a  word  of  reference^  throwuig  us  back 
upon  the  antecedent  words,  which  are  explained  by  the 
cdntext  to  mean,  child  or  children:  therefore^  the 
devise  over  is  for  want  of  such  children.  The  explaa- 
^on  of  the  Words  *<  such  issue"  is  furnished  by  the 
oontekti  the  efttate  was  not  to  go  over  on  a  general 
afafl  indefinite  fiulure  of  issuer  but  only  on  failure  of 
ddsoribcd-otgects,  vi^.  the  children  of  IV*  Wrighit  and 
that  is  not  a  giving  over  on  an  indefinite  failure  of 
Imae*  This  takes  the  present  out  of  all  that  class  6f 
eases,  where  the  devise  over  has  been  to  take  effect 
after  a  general  faflure  of  issue;  here,  the  testator 
intends  to  devise  over  to  take  eflect  only  after  the 
iUliire  of  particular  described  objects  of  his  bounty. 
It  appears  to  me  clearly,  therefore,  that  this  will  gives 
an  estate  fpr  life,  no  words  of  limitation  being  added 
to  the  devise  to   them,  and  the  devise  over   not 

being 
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^og  a  giving  over  after  an  indefinite  failui^  of  i^sqe^        1916« 
Tbig  decisioa  clashes  with  none  of  the  cases :  the  re-*  •- 

covery  having  been  suffered  under  the  supposition  that  Wriqht. 
JFm  Wighi  was  tenant  in  tail,  it  was  a  forfeiture  of  his  iMtovu 
estate  and  of  his  8on%  and  the  other  tenants  for  life 
are  entitled  to  recover.  I  do  not  go  into  the  casesy 
because  they  do  not  apply  to  a  will  constructed  as  this 
is :  we  determine  this  case  by  die  canons  of  construe? 
tioD)  which  the  testator  himself  has  furnished. 

Bayley  J.    I  am  entirely  of  the  same  opinion^  and 

I  think  by  deciding  this  case  in  favour  of  the  plaintifl^ 

we  do  not  trench  on  any  decided  case^  or  break  in 

upon  any  rule  of  construction.    The  single  question  in 

this  case  turns  upon  the  import  of  the  words  <<  heirs 

of  the  body/'  circumstanced  as  they  are^  and  as  we 

may  collect  their  meaning  from  the  context,    I  agree 

that  where  there  is  a  limitation  to  the  heirs  of  the  body 

of  a  person  who  has  an  estate  for  life  given  him  by 

the  same  wiU,  these  are  primd  facie  words  of  limitation, 

and  enlarge  the  prior  estate ;  and  that  in  order  to  come 

to  a  contrary  conclusion,  it  must  be  seen  plainly  that 

the  testator  used  these  words  in  a  different  sense. 

But  if  it  is  plainly  seen  that  the  testator  used  them  in 

a  different  sense,  then  we  are  not  at  liberty  to  treat 

them  as  words  of  limitation.    Where  the  same  words 

occur  in  different  parts  of  the  same  will^  the  rule  is, 

that  you  are  to  give  them  the  same  meaning  in  the 

di£krent  parts;  and  if  it  turns  out  that  they  are  used 

m  one  place   where  it  is  impossible  that  they  can 

be  used  as  words  of  limitation,   this  affords  ground 

&r  oonchiding^  that  when  the  testator  uses  them  again, 

he  is  udiig  them  in  the  sense  as  before.    The  words 

^  heirs  of  the  body,''  if  used  as  words  of  limitation, 

H  2  g^ve 
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1816.        give  no  new  interest  to  the  heirs  of  the  body,  nor  male 
them  purchasers,   but   merely  enlarge  the   ancestor's 
Wriokt,      estate,  giving  him  an  estate  descendible  in  a  particalar 
Jkison.       way.     In  the  clause  which  contains  a  power  of  ap- 
pointment, it  is  impossible  that  the  testator  can  be 
using  the   words   as   words   of  limitation,    enlarging 
JT".  Wrighf^  estate,  because  the  only  construction  they 
will  admit  of  is,  that  W.  Wright  should  not  divert  the 
course  in  which  the  estate  should  descend,  but  only 
divide  it  among  the  objects  designated  in  such  propor- 
tions as  he  should  think  fit.     Had  W.  WrigJU  exe« 
cuted  the  power,  the  persons  taking  under  it  must 
have  taken  as  purchasers,  and  as  purchasers    only. 
Therefore,  those  words  can  never  be  taken  in  the 
sense  in  which  they  are  commonly  taken,  that  is,  to 
•    enlarge  the  estate  of  the  ancestor,  but  they  must  be 
widerstood  as  giving  a  new  and  distinct  estate  to  the 
objects  of  that  power  as  purchasers.     If  so,  we  have 
established  the  meaning  of  the  words  <<  heirs  of  the 
body"  in  one  clause.   Tlien  we  coine  to  another  clause ; 
the  testator  says,  for  default  of  such  gift,  direction, 
limitation,  or  appointment,  then  to  the  heirs  of  the 
body  of  W.  Wright  lawfully  issuing.     Had  he  stopped 
there,  the  presumption  would  have  been,  that  the 
testator,  afler  having  used  the  words,  heirs  of  the  body, 
where  they  could  not  have  been  intended  as  words  of 
limitation,  was  again  using  them  in  the  same  sense; 
that  is,  not  to  enlarge  the  former  estate^  but  to  create 
estates  by  purchase.     But  we  are  not  driven  to  the 
necessity  of  resorting  to  any  presumption  in  order  to 
construe  the  words  of  this  will ;  because  the  testator 
proceeds  to  put  kis  own  construction  upon  them  by 
directing  that  the  heirs  of  the  body  shaU  take  share 
and  share  alike^  as  tenants  m  coinnipD ;  which  could 

»  ■  • 

never 
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never,  be  if  these  words  were  intended  as  words  of       1B1& 
limitation.     For  heirs  who  take  by  descent,  never  take       ' 

DoEy  dem* 

as  tenants  in  common,  nor  share  and  share  alike:  that  Wriohti 
is  impossible.  I^  therefore,  wc  are  to  adopt  the  con*  /eisok. 
struction  for  which  the  defendants  contend,  and  treat 
these  words  as  words  of  limitation,  we  must  strike  out 
of  the  will  the  words  *<  share  and  share  alike,'*  and 
<^  as  tenants  in  common."  But  the  rule  is,  that  you 
are  not  to  strike  out  any  words,  provided  the  whole 
may  stand  together;  and  here  the  whole  may  well 
stand  together,  provided  the  words  **  heirs  of  the 
body'*  be  not  treated  as  words  of  limitation.  The 
case,  however,  does  not  rest  here^  for  the  testator  add3» 
that  *^  if  there  be  but  one  child,  the  whole  to  such 
only  child."  By  this  it  appears,  that  the  testator  was 
contemplating  a  different*  state  of  things  from  what  •. 
he  bad  before  contemplated;  that  here  he  was  pro« 
▼iding  for  the  case  of  a  single  child ;  in  the  preceding 
limitation  he  was  providing  for  a  plurality  of  children, 
and  if  so,  there  is  an  end  of  the  case.  For  what  occa- 
sion was  there  to  mention  the  contiagency  of  a  single 
child,  if  the  words  <'  heirs  of  the  body"  had  been  used  as 
words  of  limitation  ?  That  one  child  would  have  taken 
without  any  special  direction  that  he  should  take.  It 
is  a  rule,  as  I  observed  before,  in  the  construction  of 
wills,  that  you  are  not  to  reject  any  words,  unless  there 
be  an  apparent  intention  inconsistent  with  them.  The 
construction  which  the  Court  now  puts  on  the  present 
wonls,  construing  them  as  words  of  purchase^  as  they 
must  necessarily  be  in  the  first  clause,  gives  effect  to  the 
whole.  In  the  cases  of  Doe  v.  Applin,  Candler  v.  Smithy 
Cod  V.  Cooper,  and  Pierson  v.  Vickersj  there  were 
two  inconsistent  intentions  apparent  upon  the  will; 

H  3  there 
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1816.  liiere  was  Bh  ktention  timC  the  isMe  dirald  take  as  por- 
■— ""  cjiasersy  fcr  they  wew  to  take  as  tenante  la  ixmnoa; 
vrftiooT,'  bnt  there  vrM  dso  an  itttetidon  diai  the  Isstftte  ehoidd 
/moM.  ^^  g<^  ofp4^  until  lan  indefinite  fidure  of  issue.  Hk 
COQit  fidt  the  incompatibility  of  these  two  intelitiotis; 
and  hi  tirder  to  pretettt  the  estate  from  going  oter  tmfil 
afallBJte  tfl  all  the  issue,  they  hdd  that  the  first  taker 
must  have  an  estate  tail:  i>eing  reduced  to  ^e  necessity 
oF^ildng  ottt  some  -words  to  further  the  one  intention 
or  the  oither,  the  Court  thought  the  pcfanary  inteatieki 
was,  that  the  estate  shxmld  not  go  over  until  a  fiAore 
of  all  the  issue.  Bnt  hi  this  case,  I  would  ask,  on 
what  part  of  the  wiH  is  it  pos^le  to  iay  the  fngef, 
and  say,  ihat  the  testator  has  expressed  any  intention 
inconsistent  with  the  intention  that  thie  children  should 
t^e  &s  tenants  in  common  ?  For  ^  heirs  of  the  bod/' 
niay  be  understood  to  mean  children,  and  the  limit- 
ation over  is  for  want  tif  such  issuer  V,  tfacfdKsM^  the 
words  ^  heirs  of  the  bod/*  are  used  as  words  trf  pur- 
chase, and  as  synonymous  with  children,  for  -want  of 
such  issue  will  mean,  for  want  of  such  children  when 
l!he  life  estates  given  to  them  diall  be  exhausted.  It 
would  be  useless  to  travel  through  the  cases;  one  of 
them  which  has  been  alluded  to  comes  vety  near  the 
quiestion  in  this ;  I  mean  Stimsixtt  v,  Daoi/i  {a)  'Ihe 
reason  assigned  for  the  decision  in  that  cose  was  the 
same  which  Was  a^dgned  hi  Doe  v.  iamingy  thaft  in 
the  devises  which  included  the  Ihnitatbn  to  the  issue 
t>r  heirs  of  the  body  a  different  course  xji  descent  wtu 
pointed  out  from  that  Which  would  otherwise  ts9ce 
place.    These  reasons  indftce  me  to  think  that  we 

shall 
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sMl  break  iii  ppon  qo  cfis^  4P^  n0  preo^enl^  Ifi        191  f>« 
deciding  that  fV,  Wrighf  took  »ii  e?t^t^  hx,  U^  i^JTf      PoMfw- 
that  hip  phUdren  takQ  ftl^o  fpr  life^i  ^b^t  tbf  wov^       W»V"^» 
siiffered  by  W^  Wrigit  sfs^d  liia  §op  w^  4  fQrfieitmw  pf       jJ^Sl 
thw  life  ^tUt^  wd  tb^t  t)ie  \em^r^  pf  tb$  pjwtiff  Wre 
entitled  to  recover.    I  am  gVid  tb^t  tl}^  qUft^UfP  ^ 
upon  the  record,  so  that  if  we  have  taken  an  erroneous 
view  of  this  c^^,  it  ndjii  bf  op^n  to  tbfi  ccpsideratiQU  of 
vnser  m^  fabler  mep. 

Abbott  wd  Hoi^^Q^d  Js?  declin^  g^vipg  ^y  pgi- 
nion^  as  they  had  been  f^Qg^ged  i||  the  ^as^  ^bUe  fit 
the  bar. 

Judg^leot  fi»r  th?  Pla|nti|F. 


Taylor  against  Waters.  -^"^»  ^ 

^  jifd^  17th. 

ASfiUMPBIT  for   niciiey  paid,   &c.     Plea,  non-  ^.cannot,  in  an 

assumpsit;  secondly,   set-on  or  money  due  upon  against  him 
ft  judgment  recovered  by  the  defendant  against  the  jjdj^ment  reco> 
plaintifiFinCiS.   Replication  to  the  first  plea  similiter;   Ig^ji^^^S^ 
secondly,  that  after  obtaining  the  judgment,  and  be-  IJ***^**!*'.  ^ 

•  ibre  the  comm^ncemebt  of  this  suit,  and  whilst  the  eiectidoii, 
plaintiff  was  m  custody  of  the  marshal  of  the  Marshalsea, 
the  defendant  sued  out  of  C.  B*  a  Hab.  corp.  ad  satisr 

fudeniwn  directed  to  the  marshal,  commanding  bim  to 
have  before  the  justices  of  C  J3.  on  Saturday  next  after 

'  eight  days  of  St.  Martin^  the  body  of  the  plaintiff  to 
satisfy  the  defendant  the  said  damages  recovered  by 
the  said  judgment.  By  virtue  of  which  the  marshal 
had  the  body,  &c*  and  thereupon  the  plf^tiff  wqs  in 
due  manner  of  km  charged  in  execution  igxfn  the  saidjuig^ 

H  4  menti 


Robinson. 
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1816.        tiffs,  and' that  they  hful  SQ}d  them  to  TAwaiieSf  and 

quosting  the  defendant  to  deliver  them  up;  to  which 

against  the  defendant  answei:ed,  that,  he  had  taken  the  pre- 
mises  with  the  utensils^  that  they  were  in  (ha  li^jrpwhouse^ 
that  he  had  the  key  of  it,  and  would  not  deliver  them 
up  to  any  person  whomsoever.  Wilkinson  proved,  that 
he  demanded  the  goods  by  order  of  Rippon^  one  of  the 
plaiptil^  and  did  not  demand  them  &r  or  in  the  name 
of  Thwaites^  or  of  any  person  in  particular;  and 
Tkixmtes  proved,  that  Wilkinson  made  the  demand  for 
him  and  4s  his  attorney,  but  that  he  told  Wilkinspn  to 
mind  that  he  {Thwaites)  would  have  nothing  to  do  with 
law ;  and  that  he  let  the  money  be  paid  for  the  goods 
rest  in  the  lumds  ^Bippon  teii  or  tivelve  week%  till  he 
found  that  th^re  was  no  possibility  pf  bis  getting  the 
gp0ds,  and  then  got  his  money  back  from  Mipptm* 
This  demand  was  made  abov^  a  mepth  after  Thfwitfs 
bargpuned  for  the  ^oods,  and  the  witness  believed  ih^ 
defendant  never  used  ^em*  Wilkinson  alsp.  ppqved^ 
that  b^pre  the  commencement  pf  the  present  $ui|^  b%  as 
attorney  of  Thwaites^  but  without  bis  authority,  mi  by 
order  of  Bipppn,  after  the  above  stated  demiiiid  b#d 
been  mfde^  brought  m  «?|ion,  at  the  sinijt  of  Tkmif^ 
og^st  thje  defendant;  that  TImaUes  prevented  his 
proceeding  in  the  ^me,  but  th^t  it  was  qot  dii^^pptiniied, 
jsmly  no  step  had  beea  taken  thensin  after  service  pf 
the  writ;  and  that  the  plaintifi%  at  the  instance  pf 
ThwaUeSi  afterwards,  and  be&re  the  commencement 
of  the  present  suit,  repaid  him  the  prigs  of  the 
goods.  The  defc^ant's  mm^  ih^r^l^^  mmfH^y 
diat  by  the  sale  of  the  goods  to  Thoaitesy  and  the 
payment  of  ihe  price  by  him  tx>  the  plaiBtifi%  tfaey 
ceased  to  be  the  plainti^'  pix>p.erty9  «i}d  b^gm^  fh^ 
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in  the  power  of  the  Court  to  order  satisfaction  to  be        1816« 
entered  on  the  record ;  but  how  could  the  Court  do        " 

Taylor 

that  in  the  present  case  ?  against 


Per  Curiam^  .  Judgment  for  Plaintiff,  (a) 

Lowes  was  to  have  argued  for  the  plaintiff. 

(<•)  See  Burnabys  caic,  1 5/f.  65$.  Tanner  v.  ff/ipiei  7  Term  Jtep.'4^(X 


Waties. 


Pattison  agamst  Robinson  and  Others.         ^li^\.x.    - 

UPON  a  bill  of  exceptions  tendered  at  the  trial  be-   where  pUin- 
■^  ,  tilTs  Mid  goods 

fore  Bojfley  J.,  at  the  Durham  Summer  assizes,  to  r.,  who  paid 

1 8 14,  in  an  action  of  trover  for  goods,  and  not  guilty  ^aito  take 

pleaded,  it  was  stated  in  substance  as  follows.    The  btlVrrndant 

plaintifis  below  proved,    that  the  goods  in  question  )^^^^^^' 

formerlv  belonged  to  one  WaUoth  in  a  brewhouse,  pUce  in  which 

■^  ^  1    I        J   1  .         1    ^"*  gooda  were 

which  also  belonged  to  hiro,  and  he  duly  assigned  depodted,  • 

Uie  goods,  by  deed,  on  the  loth  mAiiih  January j  torncy/accom- 

1 81 2,  to  the  plaintiffs;    the  plaintiffs  afterwards  sold  ^^;'^JjJ'^ 

them  to  one  Tkwaites^  and  TAttwtfes  paid  for  them  on  }J'„^^;^(^^J,.^ 

the  niffht  the  barmin  was  made,  and  was  to  take  them  him  that  they 

®  ^  1     !•    1      r  helongtdto 

away.    The. defendant  became  possessed  ot  the  brew-  pUmnffs and 

honse  while  the  goods  remained  in  it ;  and  after  the  j^ld  them  to 

salcto7%ttxii/^5,  while  the  goods  remained  in  the  brew-  Jcfenirt^ln*! 

house,  in  the  defendant's  possession,  one  Wilkinson,  ""^^l^^^l^^^ 

the  plaintiffs'  attorney  in  this  action,  accompanied  by  IiTcrthcm/oflffx 

I       1  r     J  !!•       !«•        person  •whatso^ 

ThwaiteSf  dejnanded  them  of  the  defendant,  telluig  him   ever^  and  after- 
that  the  goods  unquestionably  belonged  to  the  plain-  repaid  ^thi"mo^ 

ney  to  T.  and 
brought  trover 

■Kiln.t  defenJMtt  HeM  that  thii  demand  and  fefaial  weie  «<?<*.«1»  «'"*"«  "'.'• 
conTcnion  to  nipport  the  action,  and  that  a  new  demand  by  the  plaintiffi,  alter  they  had 
repaid  the  money  to  T-  w»»  not  necessary,    . 
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■  1816.        made  out:  and  under  that  direction,  the  jury  found 

PATTitoN      ^'^^  the  plaintiffs,  damages  16/. 

ReBnlVow  ^^^  ^^^  question  made  upon  this  bill  of  exceptions 

was,  whether  the  facts  stated  afforded  sufficient  evidence 
of  a  conversion  on  the  part  of  the  defendant,  to  be  left 
to  a  jury  in  support  of  this  action  of  trover. 

Walton,  for  the  plaintiff  in  error,  argued,  that  at  the 
time  of  the  demand  and  refusal  of  the  goods,  the 
property  was  vested  by  the  contract,  and  payment  of  the 
price  in  Tkdiaites  (a),  and  consequently  the  conversion 
was  to  Tkaoaites  and  not  to  the  plaintiffs  below;  and 
that  a  conversion  being  in  its  nature  a  single  act,  which 
terminates  with  the  doing  of  it,  was  not  capable  of  being 
continued  to  a  subsequent  time,  or  transferred  to  an- 
other person,  though  there  might  be  several  acts  of 
conversion  at  different  times,  and  to  different  persras. 
<<  So  trespass  cannot  be  laid  of  loose  chattels  with  a 
cotUinuandOf  and  if  it  be  so  laid,  no  evidence  can  be 
given  but  of  the  taking  at  one  day."  (i)  And  though 
a  conversion  cannot  (as  it  is  said)  be  purged  "  as  if  a 
jnan  ride  the  horse  of  another,  and  afterwards  return 
the  horse  to  the  owner,  yet  an  action  lies  against  him 
becdu&e  of  the  conversion  {c) ;"  this  is  to  be  under- 
stood where  the  property  remains  unchanged ;  for  if 
the  owner  has  parted  with  the  horse,  it  will  be  other- 
wise. And  if  the  plaintiffs  below  could  avail  themselves 
of  this  conversion,  every  person  into  whose  hands  these 
goods  should  hereafter  pass,  might  do  the  like,  and  the 
defendant  would  be  liable  to  as  many  actions  as  there 
might  be  transfers  of  property,  which  would  be  highly 

(d)  iZtf/A  M  /».  50.  6th  edit.    Saik.  1 13.    xa  Mod,  344. 

{b)  Mi,  N.  F,  86.  (c)  I  Roll.  Abr,  A^tm  sur  Case  (1,),  fL  u 

j  incon« 
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inconvenient.  The  plaintifiTs,  therefore,  should  have  1816. 
made  a  new  demand,  and  obtained  a  refusal  to  them-  — — 
selves  before  they  brought  this  action.  axatnsi 

ROBINION. 

Sichardson^  contra,  argued^  that  although  the  pro* 
perty  passed  to  Tkxaites  by  payment  of  the  money,  yet 
it  was  competent  to  him  to  rescind  the  contract,  and  to 
the  plaintifis  to  consent  thereto,  and  resume  the  pro- 
perty (a),  in  like  manner  as  the  vendor  may  stop  in 
transitUj  though  the  property  has  passed  to  the  vendee. 
And  if  the  argument,  that  a  conversion  cannot,  from 
its  nature,  be  a  continuing  act,  be  correct,  how  comes  it, 
that  in  felony,  although  the  asportcpoit  or  conversion  be 
in  one  county,  yet  it  is  a  continuing  felony  in  every, 
other  county  where  the  felon  is  found  with  the  goods  ? 
A  demand  and  refusal  are  but  evidence  of  a  conversions 
and  as  this  refusal  was  in  denial  of  the  right  of  both 
parties,  there  could  be  no  occasion  for  a  new  demand 
by  one  of  them.    The  law  does  not  require  the  per- 
formance of  that  which  would  be  nugatory;    and  the. 
defendant,  by  his  conduct,    discharged  the  plaintifis 
from    the   necessity  of  making  any  other    demand; 
wherefore  he  shall  not  avail  himself  of  the  want  of  that 
of  which  he  was  the  cause,  {b) 

Lord  EiXENBOROUGH  C.  J.  It  appears  to  me,  that 
a  conversion,  in  point  of  law,  was  made  out  in  this 
case.  The  defendant  had  notice  of  the  situation  in 
which  the  parties  stood  witli  respect  to  their  several 
interests;  that  the  one  had  sold,  or  endeavoured  to 
sell  the  goods,  and  the  other  to  obtain  possession 
of  them.    The  defendant  is  a  wrongdoer,  and  refuses 

{fy  Atkins  T.  Sarvick,  Str.  165.         {h)  Jo0e$  t.  Sarkltjt  JkngU  684. 

to 


Robinson. 


110  CASES  IN  EASTER  TERM 

18i(r.        to  attorA  to  the   title  of  the  sellen  or  purchaser; 
--*—        he  wrongfully  disappoints  the  effectual  execution  of 
%^^i^     their  contract,  in  redpect  of  which  a  price  had  be^ti 
paid;  and  informs  the  parties  that  he  would  not  de- 
liver the  goods  to  any  person  whatsoever*     After  such 
a  declaration,  I  think  it  must  be  taken,  that  the  de- 
fendant meant  to  give  a  refusal  both  to  seller  and 
purchaser,  so  far  as  they  were  concerned.    It  was  a 
declaration,  that  as  to  them  the  defisndant  would  disap- 
point the  contract,,  and  hold  the  property  against  all 
the  world.    It  resembles,  therefore,  the  case,  where  a 
party  declares  before-hand,  that  if  a  tender  is  made 
to  him  he  will  not  accept  it,  which  dispenses  with  the 
necessity  of  a  formal  tender.     I  do  not  think  it  neoes* 
sary  to  enquire  whether  this  may  not  be  considered 
as  a  continuing  conversion,  because  there  was  at  the 
time  a  conversion  to  the  several  parties  then  interested, 
by  a  refusal  to  g^ve  effect  to  their  contract.    Th«*e 
was  no  objection  to  the  title  of  the  one  party  to  sell, 
and  of  the  other  to  purchase,  and  therefore  quoad 
them,  this  refusal  amounted  to  a  conversion*     TkwaiUs 
certainly  paid  the  price  for  these  goods,  but  if  the  con- 
tract is  rendered  ineffectual  by  the  refbsal  of  the  de* 
fendant,  Thwaites  has  a  right  to  place  himself  in  his 
integral  situation,  by  rescinding  the  contract    This 
is  done  by  consent  of  the  parties,  and  the  defbndant 
becomes  a  wrongdoer,  as  it  regards  the  party,  who  by 
the  rescinding  of  the  contract  has  become  the  pro- 
pt*ietor.    This  was  a  conversion  ab  anlecedentiy  it  was 
competent  to  the  party  to  rescind  the  contract,  and  he 
has  done  it,  he  was  not  bound  to  purchase  a  law- 
suit.    I   think  that  the  demand  and  refusal  at  the 
time  enured  for  all  purposes  to  the  one  party  and  the 

other; 
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other;  it  is  unnecessary  to  consider  it  as  a  continuing        1816. 
conversion*  — 

Pattisou 
a^aiusi 

Abbott  J.    I  am  also  of  opinion^  that  the  plaintiffi     Ro«««««. 
at  the   trial  were  entitled  to  maintain  this   action^ 
There  can  be  no  doubt  that  in  justice^   thej  hare 
a  right  to  recover  the  value  of  the  goods  from  the 
defendant!  who  by  his  ac^  has  rendered  abolrttve  the 
sale  of  them  to  a  third  person-    The  objection  to 
the  plaintifis'  recovery  is  ibunded  upon  a  strict  and 
nice  proposition  of  law^  viz.  that  by  the  sale  to  TkwaiieSy 
and  payment  by  him  of  the  price,  the  property  became 
vested  in  him ;  whence  it  is  argued,  that  the  demand 
and  refusal  stated  in  the  bill  c^  exceptions,  could  have 
no  operation  as  it  regards  the  plaintiffs.    It  may  be 
that  the  property  did  vest  in  Tkwaitei  by  the  tale  and 
payment  of  the  price ;  but  I  believe  it  has  never  been 
decided  that  where  there  has  not  beeti  an  actual  de- 
livery, it  is  not  competent  to  the  parties  to  rescind  the 
contract,  and  thereby  revest  the  property  in  the  sellers. 
But  it  is  said,  that  this  must  not  be  done  to  the  pre^ 
judice  of  a  third  person,  whioh  may  be  conceded  in 
the  present  case;   because  it  appears  that   the  de^ 
fendant  was  informed  .of  the  whole  transaction^  when 
the  goods  were  demanded  of  him,  namely,  that  they 
belonged  to  the  plaintiffi,  and  that  they  had  sold  them 
to  ThwaiieSf  and  the  defendant  was  therefore  requested 
to  deliver  them  up ;  to  which  he  answered,  that  they 
Were  in  his  possession,  and  he  would  not  deliver  them 
up  to  any  person  whatsoever.    This  I  consider  as  a 
distinct  refusal  to  deliver  either  to  the  one  party  or 
the  other.    Kow  it  vtiay  be  asked,  is  the  defendant 
prgddlced,  by  this  reverting  of  the  property,  to  the 

plain- 
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1816.        plaihtiiiB?     It  is  said,  this  subjects  the  defendant  to 
^  two  actions.     Perhaps,  if  upon  this  demand  and  re- 

agemi         fusal,  Thivaiies  had  brought  his  action  to  recover  the 
goods,  it  might  then  be  argued,  that  as  he  had  treated 
them  as  his  own,  he  should  not  be  allowed  to  rescind 
the  contract;  but  here  it  appears,  that  Thwaites  has 
not  brought  any  action ;  for  the  action  which  his  at- 
torney brought,  was  without  the  authority  of  TAnoaites  g 
therefore,  I  cannot  consider  Thwaites  as  involved  in 
the  consequences  of  it,  so  as  to  be  precluded  from 
rescinding  the  contract.     It  seems  to  me^  that  it  is  not 
competent  to  the  defendant,  to  set  up  in  liis  defence 
the  sale  to  Tkaoaite^,  in  order  to  defeat  the  rights  of 
the  plaintiffs ;  nor  can  he  contend,  that  after  all  the 
circumstances  were  made  known  to  him,  the  plaintiffs 
shall  not  have  the  benefit  iarising  from  such  a  com- 
munication.    For  these  reasons,  I  am  of  opinion,  there 
ought  to  be  judgment  for  the  defendants  in  error. 

Batley  J.  I  was  desirous  of  hearing  my  Brother 
Jbbotty  before  I  gave  any  opinion  in  this  case,  because 
it  was  against  my  direction  that  this  bill  of  exceptions 
was  tendered.  I  shall  only  now  add,  that  I  entirely 
agree  that  th^e  oqght  to  be  judgment  for  the  de- 
fendants in  error.  The  action  was  brought  by  the 
plaintiffs  below,  who  were  owners  of  the  goods,  and 
bad  sold  them  to^  Thwaitesy  under  an  expectation 
that  no  difficulty  would  arise  to  prevent  the  delivery, 
and  that  Thwaites^  who  paid  for  them,  would  obtain 
possession.  The  goods,  however,  were  deposited  in 
a  place  where  the  defendant  had  the  control  over  them, 
and  refused  to  part  with  them ;  consequently  they  were 
not  delivered  to  TAwaiies*  But  Thwaites  never  in- 
tended 


Robin  »0N» 
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tended  to  purchase  a  law-suit,  be  cautiously  avoided        IS  1 6. 
that;    he   contemplated  that  he    should   receive   the        " 

Pattjson 

goods,  and  when  he  found  that  he  could  not  obtain  _  ogotAH 
theiD,  he  rescinded  the  contract.  An  action  was  com- 
menced in  his  name,  but  without  his  authority,  and 
he  disatowed  it.  It  seems  to  me  then,  that  it  was 
competent  to  the  parties  to  rescind  the  contract, 
and  to  place  Tkwaites^  asf  he  ought  in  justice  to  be 
placed,  in  the  same  situation  as  if  the  contract  had 
,  not  been  made.  The  plaintifis  below  then  commence 
their  action,  and  the  question  at  the  trial  was,  whether 
they  could  rest  their  case  on  the  evidence  of  the  re- 
fusal given  to  the  demand  made  by  Wilkinson  and 
Tktoaites^  so  as  to  show  that  the  defendant  was  guilty 
of  a  conversion,  of  which  they  were  entitled  to  take 
advantage*  It  has  been  said,  that  the  goods  were  at 
this  time  the  property  of  Thwaites^  and  they  certainly 
were  so  sub  modo,  and  would  have  become  absolutely  so; 
had  not  the  contract  beep  rescinded:  nevertheless,  if 
this  refusal  amounted  to  a  denial,  as  well  of  TAwaiie^s 
right  as  of  the  plaintiff's,  and  was  accompanied  by  a 
withholding  of  the  possession  from  bodi,  this  was  evi- 
dence, as  it  struck  me  at  the  trial,  of  a  CQn\>jrsion,  as 
it  affected  both,  which  continued  up  to  the  time  of 
bringing  the  action.  I  therefore  conceived  it  to  be  a 
question  to  be  left  to  the  jury,  whether  the  defend- 
ant did  not  continue  in  the  same  mind,  as  to  with- 
holding  the  goods  after  the  period  when  the  contract 
was  rescinded. 

Judgment  for  the  Defendants  in  Error. 


Vol.  V. 
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SdAn^.  The  King  against  The  Inhabitants  of  GR£Ar 

JtftfV     loth.  ^y. 

Yarmouth. 
A  hiring  at        H^HE  Court  of  Quarter  ^lessions,  for  the  «oanly  of 

weekly  wages,       JL 

cither  party  to  Sijffidis  confirmed  an  order  of  two  justices,  for  the 

to  part  at  a  removal  of  Samuel  Gaming  and  Sarah  his  wife^  from 

WM held  ?o  bfa  the  palish  of  Bungay,  to  the  parish  of  Great  Yarmouih 

Sa*' h"*h*'  in  Norfdky  subject  to  the  opinion  of  this  court  upon 

case  stated  that  ^ie  following  case : 

the  paaper  let  «    ^      .  .       •  •  • 

himself  by  the  The  pauper  5.  Gawingy  previously  to  his  marriage, 

•Im  stated  that  wd  about  eighteen  years  ago,  hired  himself  to  one 

pauper^ict  him-  WortSj  at  Great  Yarmouth^  as  a  jofrrneyman  baker.  He 

•elf  by  the  [^  himself  by  the  week,  and  was  to  have  cs.  per  week 

week  nothing  ■'  '  -'       "^        ^ 

passed  between   wages,  and  also  meat,  drink,  washing,  and  lodgings 

jiiBi  and  nis  ^ 

master  as  to       and  either  party  was  to  be  at  liberty  to  part  with  the 

his  beiar  hired  *    .    *  *  •- 

by  the  week,  Other,  by  giving  a  montKs  notice.  The  pauper  stated 
wi^ohlVe*''  ^^  '®'  himself  by  the  week,  and  was  to  have  55,  per 
weekly  wages,    week,  but  at  the  same  time  stated,  that  nothing  passed 

between  his  master  and  himself  as  to  his  being  hired 
by  the  week,  except  that  he  was  to  have  5s.  per  week 
wages.  The  pauper  served  under  this  hiring,  fiwr 
years  and  three  quarters  uninterruptedly,  and  then 
quitted  the  service  upon  receiving  a  month's  notice. 
He  received  his  wages  sometimes  at  the  end  of  a  week, 
sometimes  at  the  end  of  a  fortnight,  three  weeks,  or  a 
month,  as  he  wanted  them.  He  entered  Worf^  ser« 
vice  in  the  summer,  and  left  him  about  Mickaelm§s. 

Scarlett  and  Primrose  in  support  of  the  order  of 
Sessions,  admitted  the  rule,  that  where  the  wages  are 
weekly,  and  there  is  nothing  but  the  wages   from 

which 
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which  the  duration  of  the  service  is  to  be  collected^ 
the  hiring  is  a  weekly  hiring  (a) ;  bat  they  relied  on 
the  distinction  arising  oat  of  the  stipulation  for  a 
month's  notice,  for  that  is  inconustent  with  a  weekly 
hiring,  (i) 

Toppbtg  and  E.  Aldersan,  contr^  aigued  upon  tha 
statement  of  the  sessions  in  this  case,  that  this  was  a 
fairing  by  the  week;  for  the  case  states,  <*  he  let  him* 
self  by  the  week/'  so  that  there  is  an  express  finding 
of  the  fiict  in  the  first  instance ;  and  that  which  follows, 
as  to  what  the  pauper  stated,  is  only  evidence,  and  not 
fact.  But  this  Court^ill  only  look  to  the  facts,  an^  will 
not  nicely  scrutinize  the  finding  of  the  sessions,  whether 
it  be  the  proper  conclusion  or  not,  but  rather  hold 
to  the  fact  as  the  sessions  have  found  it.(c)  This 
being  so,  Bex  v.  Bradninch  {d)  is  in  all  respects  simi>^ 
lar,  and  is  decisive  of  the  present  case.  In  jBor  v. 
Hmmprestofiy  no  period  of  hiring  was  mentioned,  as 
in  this  case,  to  preclude  the  inference  of  its  being 
for  a  year,  and  in  Bex  v.  Birdbrooke^  the  hiring  was 
expressly  for  the  year  round;  so  that  they  afford  not 
any  analogy. 

Lord  Ellenborouoh  C  J.  I  believe  the  Coost  do^ 
tiot  feel  at  all  disposed  to  usurp  the  province  of  the 
Court  below,  as  to  the  statement  of  the  case ;  and  the 
observations  which  I  shall  make  will  be  founded  upon 
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the  faets  as  stated  in  it.     I  do  not  think  any  very  ma> 
terial  argument  arises  from  its  being  first  found  by  th* 
sessions,  that  the  pauper  let  himself  for  a  week ;  be* 
c^use  that  is  explained  by  the  statement  which  follows. 
All  the  facts  are  to  be  taken  together  into  consider^- 
ation,  without  reference  to  the  precise  order  in  which 
they  arc  found;    aiid  the  sessions  Imve  come  to'  this 
conclusion  upon  them,  that  the  hiring  was  aa  iode* 
finite  hiring.     The  first  fact  stated  is,  that  the  pauper 
let  himself  by  the  week;   but  in  order  to  discovev 
whether  that  was  intended  as  the  measure  of  time  for 
which  the  service  was  to  endure,  we  must  look  to  the 
context,  and  see  how  the  contract  was  deterlninable. 
We  find  then,  that  either  party  was  to  be  at  liberty 
to  determine  it  by  giving  a  month's  notice.     Can  any 
one  say  that  it  is  a  weekly  hiring,  when  the  parties  were 
not  at  liberty  to  part  without  a  month's  notice?   J 
cannot  say  so.     What  then  is  the  effect  of  a  month's 
notice?  It  does  not  follow  from  thence,  that  it  was  a 
monthly  hiring,  or  for  any  definite  number  of  days. 
Wherefore,  as  there  is  no  limited  period  of  duration 
to  be  assigned  for  the  service,  the  law  in  such  case 
implies,  that  it  is  for  a  year.     This  mode  of  consider- 
ing the  case,  is  somewhat  strengthened,  if  we  advert 
to  that'which  the  sessions  have  added»  namely,  that 
the  pauper  stated  that  nothing  passed  between. hira 
and  bis  master,  aa  to  his  being  hired  by  the  week, 
0xo^t  that  he  was  to  have  weekly  wages.    It  is,  tbexe^ 
fore,  in  common  sense  and  &ir  intendment  a  hiring^ 
of  which  no  certain  porticm  of  time  can  be  predi- 
cated for  its  duration,  and  is  consequently  a  gen^r^ 
hiring^  which  the  law  sajps  is  a  hiring  for  ^  yeaK 
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Baylet  J.  I  am  of  the  same  opinion.  Th6  Court 
do  not  interfere  with  fiusts  found  by  the  sessions,  but 
we  take  it  for  granted,  that  the  sessions  could  not 
mean  to  find  as  a  fact,  that  there  was  a  ilistinct  weekly 
hiring,  and  upon  that  to  submit  the  question  to  us,  whe- 
ther the  pauper  gained  a  settlement  by  service  under  it. 
It  would  be  to  impute  ignorance  .to  the  sessions  to  sup- 
pose that  they  meant  to  put  any  such  question ;  and 
therefiKe  we  apprehend  they  meant  to  submit,  whether 
there  was  a  hiring  for  a  year.  The  sts^ons  stote^  that 
the  pauper  let  himself  by  the  week,  and  if  this  were  all, 
it  would  import  that  there  was  not  any  obligation  either 
on  the  master  or  servant  beyond  a  week ;  but  the  case 
does  not  stop  here,  but  goes  on  to  state,  that  either 
party  was  to  be  at  liberty  to  part  at  a  month's  notice. 
Now,  if  there  was  to  be  a  month's  notice  before  the 
one  could  quit  or  the  other  dismiss  from  the  service, 
how  is  this  consistent  with  a  weekly  hiring  ?  This  point 
was  discussed,  and,  as  I  thought,  was  settled  in  Bex  v. 
HampreHotif  that  the  requiring  a  month's  notice  is 
inconsistent  with  a  weekly  hiring.  It  has  been  urged, 
that  we  ought  to  reject  the  latter  part  of  the  case, 
because  it  is  evidence  only ;  but  I  do  not  agree  to  that, 
because  it  seems  to  me,  that  the  sessions  have  pur« 
poiely  stated  it,  in  order  to  ask  our  opinion,  whether 
the  right  conclusion  be,  that  the  pauper  let  himself 
by  the  week.  And  if  we  look  at  the  evidence,  it  puts 
the  case  out  of  doubt;  for  although  the  pauper  stated, 
tli4t  be  let  himself  by  the  week,  yet  he  added  that 
nothing  passed  between  him  and  his  master,  as  to  his 
being  hired  by  the  week^  except  that  he  was  to  have 
weddy  wages.  Now  if  that  were  so,  and  a  month's 
notice  were  required,  ihi^  was  not  a  weekly  hiring 
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and  if  cot  a  weekly  hiriDg,  then  there  was  no 
period  assigned  for  its  daration,  and  it  became  a 
general  hiring;  and  this  the  law  has  defined  to  be  a 
hiring  for  a  year.  I  consider  this  then  as  a  hiring  at 
weekly  wages  to  be  determined  by  a  monthly  notice, 
which  according  to  Bev  v.  Hampreston  is  a  hiring  for 
a  year. 


Abbott  X  This  case  is  oertably  not  drawn  up 
with  the  usual  perspicuity  of  a  case  stated  by  the 
sessions,  because  it  states  evidence  of  the  finct,  instead 
of  the  fiia  itself,  which  ought  to  be  found.  If  upon 
a  case  stating  evidence  only»  thb  Court  should  think 
the  conclusion  which  the  sessions  had  drawn  from  it 
a  wrong  conclusion,  they  would  probably  deem  it 
better  to  send  back  the  case  for  revision ;  but  where^ 
as  in  the  present  case,  the  conclusion  appears  to  be 
right,  it  would  be  useless  to  send  it  down  again.  Now, 
if  we  take  the  case  upon  the  pauper's  evidence,  it  seems 
to  me,  that  he  agreed  to  serve  for  5s.  a  week,  and  that 
they  should  be  at  liberty  to  part  at  a  month's  notice ; 
which  according  to  Rex  v.  HampresUms  and  the  reason 
of  the  thing,  amounts  to  a  general  hiring.  It  is  plain, 
that  the  period  of  service  was  not  fixed  by  the  hiring 
ihe  contract  was  not  confined  to  a  week,  for  there 
was  to  be  a  month's  notice;  neither  was  it  for  a  month, 
fyv  there  were  weekly  wages;  the  hiring^  therefiure^  was 
indefinite^  and  it  now  is  too  late  to  deny  that  this 
is  a  yearly  hiring.  For  these  reasons,  I  think  the 
conclusion  of  the  sessions  was  right. 


HoutoTn  J,    I  am  also  of  the  same  opinion,  that 
the  sessions  came  to  the  proper  condunon.    H!s»  asi 
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k  appears  to  me,  was  a  general  hiring,  determinable  at 
any  period  by  a  month's  notice^  which  is  in  law  a  yearly 
hiring.  It  was  not  a  weekly  hiring^  becauseof  the  month's 
notice^  nor  a  hiring  for  a  month,  for  then  it  would  have 
been  determinable  only  at  the  completion  of  each  month's 
service,  whereas  this  might  have  been  determined  at  the 
expiration  of  a  month's  notice,  without  regard  to 
whether  it  expired  at  the  month's  end  or  not.  I  think, 
therefore,  that  the  finding  of  the  sessions  was  right. 

Order  of  Sessions  confirmed,  {a) 

(«)  6ee  Xex  ▼.  IkdJerhill^  aaiet  vol.  iil  943.    Jiex  ▼.  LenAeib^  mtfe^ 
wLir.  315. 
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The  King  against  W.  Yonge,  D,  I>. 

Jacob  BANHAM  being  possessed  of  a  term  of 
years  in  certain  lands  situate  at^Si^Uand  TJiorpe^ 
Si.  Peter^Sf  in  the  county  and  within  the  archdeaconry 
oSSifffiflkf  in  the  diocese  oi  Norwich^  made  his  will,  and 
thereby  appointed  R.  Bixby  his  executor ;  and  after? 
wards,  on  the  ist  Jubf^  17669  died  within  the  archdea- 
conry oiSudJbun/9  also  in  the  diocese  of  NorwicJu  The 
executor  proved  the  will,  in  the  archdeaconry  court  of 
SuHbunf^  and  obtained  probate  there,  and  assigned  the 
said  term  to  6.  F^  who  afterwards  sold  and  conveyed 
the  same  to  one  D.  BirkeU  s  and  the  said  2).  Birkett^ 
for  the  perfecting  his  title^  and  in  order  thereto  for  obr 
taining  letters  of  administration,  with  the  will  annexed, 
in  the  condstori^l  and  episcopal  court  of  the  Bishop  of 
Ncrmelh  appeared  befinre  the  defendant,  being  chancel-; 
Im-,  vicar-general,  and  official  principal  of  the  said 

I  4  bishflf 


JMaj  iSlh. 

Probate  in  thr 
conit  of  the 
Archdcacoo  of 
SiuBwry,  to 
M^hom  the 
Bishop  granted' 
full  power  to 
preve  the  wUls- 
of  All  perions 
deceased  within 
the  archdea* 
conry,  was  held^ 
£ood,  the  test- 
ator having 
died  within  the 
said  archdea- 
conry; al- 
though  he  was. 
possessed  of  a 
term  of  years 
in  lands  lying 
within  anothes 
archdeaconry 
in  the  uae 
diocese. 


YONOB. 


120  CASES  IN  EASTER  TERM 

18I€«  bishop  at  the  said  court,  and  prayed  that  the  €Oinini»- 
— "~  vary  for  the  archdeaconry  oiSnidbury  might  be  monished 
t^ahit  to  transmit  the  original  will  of  BanAam  to  the  judge  of 
the  bishop's  court,  and  to  leave  it  there  for  the  purpoae 
of  having  administration  granted  to  a  nominee  of  the 
said  /)•  Birieti. 

The  defendant  having  refused  to  grant  the  said  mo- 
nition, a  mandamus  to  grant  the  same  was  issued  to  him 
reciting  ail  these  facts,  and  alleging  that  the  arch- 
deaconry-court of  SudbuTT^  had  no  jurisdiction  to  grant 
the  said  probate,  but  that  the  same  belonged  to  the 
consistorial  and  episcopal  court  of  the  Bishop  of 
Norwich* 

To  this  the  defendant  returned,  that  the  will  was 
brought  into  the  court  of  the  Reverend  Joseph  Atmell^ 
then  commissary  for  the  arclideaconry  of  Sudbury^  and 
that  the  said  court  had  power  to  grant  probate ;  for  that 
on  the   loth  of  December^   1755,  the  then  bishop  of 
.  Normichj  by   deed-poll,  appointed  the  said  J,  A.  to 
be  commissary,  and  granted  full  power  to  prove  the 
wills  of  all  persons  deceased  within  the  said  archdea^ 
conry  of  Sudbury,  (the  last  wills  of  noblemra,  esquires^ 
dergymen,  and  beneficed  persons,  and  others,  within 
the  archdeaconry  aforesaid,  who  should  of  their  own 
accord  desire  to  come  to  the  bishop  and  vicar-general 
excepted,)    which  appointment  was   duly  confirmed 
by  the  dean  and  chapter  of  Nopianch.    That  J.  A^  by 
force  of  the  said  appointment,  beeame  possessed  of  fiill 
power  to  grant  probate  and  administration  (with  the 
exceptions  in  the  deed),  as  fiiUy  to  all  intents  and  pur* 
poses  as  the  same  could  or  might  be  granted  by  the 
consistorial    and  episcopal  covrt   of   the^  Bishop    of 
l^erxieh.    That  J.  Bmhmn^  after  the  said  appoinSmeiity 
living  resident  within  the  archdeaconry  ofSudbufy,  and 
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not  being  a  noUeman,  esquire^  clergymen,  or  beneficed  ldl6. 
persoUf  died  within  the  same  archdeaconry,  to  wit,  at  xhTKn* 
Felsham  s  that  his  executor  not  desiring  to  proceed  be*  ogainu 
fore  the  bishop  and  his  vicar*generai,  obtained  probate 
of  the  will,  in  the  court  of  the  said  J.  A. ;  and  the 
return  alleged,  that  the  probate  was  as  valid  in  law,  as 
if  it  had  been  granted  by  the  vicar-general  in  the  said 
consistorial  uid  episcopal  court ;  that  the  said  court  of 
the  archdeaconry  of  Sudbury  had  possession  of  the 
original  will ;  and  denied  that  the  defendant  had  autho- 
rity to  issue  a  monition,  &c. 

Richardson  took  exception  to  this  return,  that  by 
the  general  rule  probate  is  to  be  granted  by  the 
ordinary  or  his  proper  officer,  who  are  armed  with 
competent  authority  to  enforce  the  jurisdiction  with 
which  they  are  invested,  and  to  compel  probate  for  the 
benefit  of  all  parties  interested  under  the  will.  For 
which  purpose^  the  ordinary  or  his  proper  officer  may, 
if  the  executor  refuse  to  come  in,  issue  a  monition  to 
him,  which  if  the  executor  disregards,  they  may  issue  a 
commission  to  collect  the  goods  of  the  deceased.  From 
all  which  it  is  plain,  that  the  officer  entitled  to  grant 
probate  must  be  such  as  has  authority  over  the  district 
where  the  property  of  the  deceased  lies,  otherwise  he 
cannot  have  the  means  of  enforcing  probate;  and  this 
constitutes  the  distinction  between  the  powers  of  the 
ordinary  and  archdeacon  in  this  respect,  the  one 
being  restrained  to  the  archdeaconry,  the  other  being 
general  over  the  whole  diocese.  It  follows  then,  that  as 
the  commissary  for  Sudbury  could  have  had  no  power 
to  seize  a  term  of  years*  in  lands,  which  He  not  in  his 
archdeaconry,  he  could  not  be  the  proper  officer  to 
grant  probate  in  this  case. 

Per 
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I8i6*«  a  voyage  by  licence,   and  in  fact  a  licence  had  been 

>■  granted  before  the  policy  was  efFecLed,  though  not  until 

against  four  days  after  the  ship  sailed,  the  ship  having  sailed  on 

TANifORTH.  ^j^^  ^^  October^  and  the  licence  being  dated  on,  and 

■ 

express!}'  made  to  be  in  force  from  the  7th  of  that 
month.  The  ship  having  sailed  before  the  licence  was 
granted,  it  has  been  decided,  and  rightly  so,  that  the 
policy  was  void.  No  risk,  therefore,  was  ever  incurred 
by  the  underwriter,  and  if  he  can  retain  the  premiuniy 
he  will  retain  it  for  nothing.  But  though  the  licence 
was  not  actually  obtained  until  the  7th  of  October^  it 
was  always  in  the  contemplation  of  the  parties^  that  a 
licence  should  be  obtained';  the  charter-party  provides 
for  it,  and  a  letter  directing  it  to  be  obtained  was  sent 
from  RigQi  on  the  3d  of  September^  which,  accord- 
ing to  the  ordinary  course^  might  be  expected  to  have 
arrived  in  England  in  time  for  a  licence  to  be  procured 
before  the  3d  of  October ^  the  day  of  the  ship's  departure. 
If  the  licence  had  been  obtained  before  the  ship's  de- 
parture, the  voyage  wouM  have  been  legal.  The  pl^- 
tiff  residing  abroad  had  reasonable  ground  to  suppose^ 
that  the  licence  would  be  obtained  before  the  ship  sailed  : 
he  contemplated  a  legal  and  not  an  illegal  voyage  His 
^jit  in  England  knew  that  the  licence  was  obtainedt 
but  was  ignorant  of  the  titne  of  the  ship's  departure ; 
he  also  contemplated  a  legal  and  not  an  illegal  yoypg^ 
Xbe  illegality  depended  upon  a  ftct,  viz.  the  posteriority 
of  the  licence  to  the  ship's  departure^  which  was  not 
known  to  the  parties,  and  was  contrary  to  the  opimon 
i^nd  expectation  that  the  plaintiff  might  reasonably  en- 
tertain. In  this  respect,  the  present  case  is  in  principle 
the  same  as  Oom  v.  Bruce;  thare  the  ill^ality  of  the 
voyage,  arose  out  of  the  commencement  of  hostilities  on 

the 
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the  part  of  Russia^  which  was  a  'fact  unknown  to  the  1816, 
plaintiffs  when  they  effected  the  policy.  It  was  urged  "■^"' 
in  argument,  for  the  purpose  of  distinguishing  the  two        against 

,         ,  t  •    ->  ^     •    Ml        1    1  Staniforth. 

cases,  that  here  the  voyage  was  prima  jacte  illegal,  be- 
cause a  licence  was  necessary  to  legalise  it.     But  there 
is  nothing  of  illegality  apparent  on   the  face  of  the 
policy,  and  as  far  as  the  plaintiflfs'  knowledge  of  the 
facts,  coupled  with  the  circumstance  of  the  expected 
licence,  appears  to  have  extended,  he  had  a  right  to 
suppose  that  the  voyage  would  be  legal :  there  was  no 
illegality  apparent  to  him  or  to  his  agent.    We  think, 
therefore,  that  this  distinction  does   not    exist.     But 
the  case  is   plainly  distinguishable  from  all  the  cases 
cited  on  the  part  of  the  defendant,  wherein  th§  return 
of  premium  was  called   in   question.     In    Toulmin  v. 
AndersQfh  i  Taunton,  227.,  no  question  on  the  return    . 
of  premium  was  ever  made.     In  all  the  other  cases 
cited  the  voyages  were  ill^al;  and  there  was  not  in 
any  one  of  them  any  state  of  facts    either  actually    ... 
existing   or   supposed  to  exist,   that  could   render  it     ^ 
legal.     In  the  present  case^  a  state  of  facts  was  sup- 
posed  to   exist,    and    reasonably  so.  supposed,  under 
which,    if  the  expectation  of  the  parties  had   been 
realized,  the  v6yage  would  have  been  legal.  .  Unfortu- 
nately for  the  plaintiff  his  expectation  was  disappointed, 
and  he  lost  the  benefit  of  his  insurance ;  but  he  con- 
templated a  legal  voyage  and  a  legal  contract.   And  we 
think,,  therefore,  that  he  is  not  a  party  to  a  violation 
of  the  law,   and  i?  entitled  to  recover  back  his  pre- 
mium^ as  money  paid  without  any  oonslderatioh. 

Rule  to  be  discharged. 
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1816.        in   Counden  v.  Cterke.     From  all  which,   it  appears, 

that  if  this  had  been  a  devise  to  the  "  family,**  without 

Chattawat,    more,   it  would   have  passed  a  fee   to  the  lessor   of 
siT^TH         plaintiff;  h  fortiori^  where  the  testator  has  added,  «  to 
go  in  heirship  for  ever/* 

Adams,  contra,  did  not  deny  the  authority  of  Ckap^ 
man^s  case;  nevertheless,  he  said,  that  the  word 
<*  family'*  did  not  so  necessarily  import  the  head  of 
it  as  to  be  incapable  of  a  more  general  meaning, 
if  such  should  be  the  intention  of  the  testator ;  and 
accordingly  in  Macleroth  v.  Bacon  (a),  and  Cruwi/s  \. 
Colman  {b\  it  actually  received  the  larger  construction 
now  contended  for.  This  was  a  mixed  devise  of  real 
and  personal  property,  and  both  were  intended  to  pass 
in  the  samie  way.  So  in  Pyci  v.  Pyot  {c)j  the  devise 
was  of  real  and  personal  property  to  the  nearest  re* 
latkms ;  and  it  was  decreed,  that  it  passed  to  the  three 
relations  who  stood  in  the  nearest  d^ee.  In  like 
Hianner  in  Barnes  v.  Patchy  upon  a  devise  of  the  same 
description  to  A*  and  B*%  ikmilies,  all  the  children 
were  allowed  to  take.  That  the  testator  did  not  in* 
tend  the  land  to  pass  to  his  sister  CkatkUDm^s  heir 
i%  plain  from  this  consideration;  that  thereby  it 
might  have  passed  to  his  brother  WUUam^s  son,  to 
whom  he  had  given  a  shilling.  And  if  the  oonstnic- 
Uon  contended  for'  .by  the  plaintiff  should  hold^  it 
will  foUow,  that  the  same  words  will  have  a  difiereni 
sense  given  to  them  in  different  parts  of  this  wiH;  for 
there  can  be  no  dovbt  that  under  the  bequest  of  the 
shares  of  stock  to  his  sister  Chatieewai/s  family,   all 

{a)  5  yes.  X59.  (b)  9  res.  319.  {c)  i  Fes,  33J. 

the 
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tbe    children  would  take.      For  the  sake^  therefor^s  J 81 6. 

of  unity  of  construction,  if  there  were  nptbinfi:  eUe.  """"* 

^                                                                                o           '  Doe,  dem. 

the  heir  shall  not  take  the  real  estate*  Cbattawati 


agatnst 
Smith, 


Casberdy  in  reply,  denied  that,  the  deyisc  to  his  sister 
Chattavxir/^  &mily  was  a  mixed  .one  of  real  and  per« 
sonal  property,  it  being  a  devise  of  the  same,  and  no, 
more  than  what  the  testator  had  previously  given  to 
hia  brother  William  for  life,  which  was  plainly  no 
more  thap  the  realty,  because  he  was  prohibited  itom 
cutting,  fellings  or  dcstroyii^g  the  ^state* 

...      V  .  Cur^civ.  wU* 

•  '  r  *• 

•  •  •      < 

Lord  EiXEMBOKOUGH  C.  J.  on  this  day  delivered 
the  judgment  of. the  Court.  This  case  arises  upon,  the 
very  imperfect  will  of  an  illiterate  testator.  The 
question  is,  whether  the  premise^,  for  which  the  ^ect- 
nient  was  brought,  are  iipon  .the  construction,  of  th^ 
will  given  to  the  lessor  of  the  plaintiff,  as  the  ^eldest 
son  of  his  mother  Sarah  Chatiawajiy  or  whether  they 
are  to  be  divided  between  him  and  his  seven  brotbera 
and  sisters.  It  is  admitted^  that  in  general  by  the 
devise  of  an  estate  of  inheritance,  in  land  to  a  family^ 
the  eldest  son,  as  being  tbe  heir  and  representative  of 
the  family*  sh^U  take  the  whole,  according  to  th/e 
opinion  of  the  judges  in  ChapinaTCs  case,  Dyei^f  333*f 
recognized  by  Lord  .C.  J.  Hobart  in  Counden  v.  ClarkMf 
Hob.  33.,  by  Sir  Thomas  Clarice  in  Crossley  v.  Clare^ 
Amb•29^•J  and  acted,  upon  by  the  pre^nt  Master  of 
the  Rolls  in.  Wright  v.  Atkins^  17  Vez.  Jwi.  255,  But 
it  was  argued, .  that  a  different  rule  ought  to  prevail  in 
this  particular  case,  for  two  reasons ;  first,  because  this 
is  alleged  to  be  a  giii  of  real  and  persooaji  property 

Vol.  V.  K  mixed 
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181&        mixed  together;  and  secondly,  because  there  is  in  the 
"        jame  will  another  clause  bequeathing  some  personal 
Cbattawat,    property  in  the  contingency  therein  mentioned  to  the 
^1^!^        same  fiimily ;  which  would  be  devisable  among  all  the 
children  of  the  testator's  sister;  and  it  is  contended, 
that  the  same  word  '*  family,"  used  in  different  parts 
of  the  same  will,  must  in  every  instance  in  which  it 
occurs  denote  the  same  description  of  persons.    The 
word  family  does  not  always  and  necessarily  mean  the 
eldest  male.     A  bequest  of  personalty  alone^  to   a 
JEunily,  will,  according  to  the  authorities  cited  for  the 
defendant)  be  construed  a  gift  to  all  such  of  the  fiimily 
as  would  in  the  case  of  intestacy  be  entitled  to  take 
under  the  statute  of  distributions;  and  in  the  case  of 
M^Leroth  v.  Bacon^  5  Vez.  Jim.  159.,  the  husband 
was  included  in  the  word  fiunily,  under  very  peculiar 
circumstances.     He  only  decision  in  fiivor  of  the  pox^ 
tidon  of  a  mixed  fund  is  the  case  of  Pyot  v.  Pifoij 
I  Vez.'Z2S-9  wherein  Lord  ChanceUor  Hardmcke  held 
the  word  ^  relation"  to  be  nomen  coUectivum^  and  distri- 
buted a  mixed  fund  among  several  persons.     But  it  is 
observable  that  there  the  gift  was  to  the  nearest  re- 
lation of  the  name  of  Pjfot;  and  as  there  were  several 
of  that  name  in  equal  degree  the  Lord  Chancellor 
considered  that  the  will  would  have  been  void  for 
uncertainty  if  he  should  hold  the  words  to  denote  one 
person  bidy.    We  are  of  opmion,  however,  that  the 
devise  now  in  question  relates  to  land  only.     The 
meaning  of  the  testator  is  very  ill  explained.    By  the 
first  danse,  a  life-interest  in  the  whole  property,  real 
and  personal)  is  given  to  the  wife.    The  gift  into  the 
fiunily  of  his  sister  ChatUxmaj/  is  of  a  remainder  after 
the  deaths  not  only  of  his^vdfe^  but  also  of  his  brother 
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WSHam^  and  the  subject  of  it  is  only  what  Is  previouflly         181 S* 
given  to  the  brother  William  for  life.    The  precise         " 
subject  of  the  devise  to  his  brother  William  is  not    Cbattawat; 
mentioned  in  terms,  but  the  restriction  not  to  cut,  fall,        smTth. 
or  any  ways  destroy  any  thing  of  the  estate,  nor  mort- 
gage^ on  forfeiting  the  title,  seems  wholly  inapplicable 
to  personal  property,  and  so  likewise  do  the  words 
^  to  go  in  heirship  for  ever  ;*'  and  the  bequest  of  700/. 
three  per  cent  consolidated  bank  annuities,  which 
occurs  in  a  later  part  of  the  will,  appears  to  be  in- 
tended to  take  efiect  only  after  the  death  of  the  testator'tf 
widow,  and  riot  after  the  death  of  her  and  the  testa- 
tor's brother  William  j  and  if  it  be,  then  clearly  the 
clause  immediately  following  the  gift  to  nis  wife^  cannot 
comprize  all  the  property  previously  giv^n  to  the  wife. 
For  these  reasons  we  think  the  real  estate  only  passed 
to  the  testator's  brother  WiUiam^  and  in  remaiiider 
into  the  family  of  his  sister  Chaitamay.     And  upon 
this  construction,  the  reasoning  arid  authorities  relat- 
ing to  mixed  property^  become  ifaapptictkble  to  the 
present  case.    And  the  second  objectioii  iS&  reduced 
only  to  this,  viz.  that  two  different  meanings  will  upon 
this  construction  be  given  to  the  word  **  family"  in 
two  distinct  clauses  in  the  same  will.     We  think  there 
is  no  weight  in  this  objection.     He  use  of  the  same 
word  in  different  senses,   when  applied  to  different 
subjects,  is  a  matter  of  very  frequent  occurrence,  not 
only  in  conversation,  but  also  in  writing.     It  is  indeed 
one  great  and  common  source  of  obscurity.    But  we 
are  warranted  in  saying  that  a  different  meaning  may 
be  given  to  the  same  word,  with  reference  to  real  and 
personal  property  in  a  will,  by  the  opinion  of  Lord 
Macdesfidd  in  Forth  v.  Chapman^  i  P.  Wm$.  663.,  at  the 

K  2  end 
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1816.        ^d  of  the  report,  with  reference  to  difierent  dauaes^ 
"  and  of  Lord  Hardwicie  in  Sheffield  v.  Lord  Otrery^ 

OoE,  dem** 

CiiATTAWAT,  3  -^k.  288;  Lord  Hardwicke  immediately  adverting 
ImTth.  ^^d  recognizing  the  construction  of  Lord  Macclesfield 
on  this  very  subject  in  Forth  v.  Chapman^  and  in  the 
Earl  of  Stafford  v.  Buckley^  2  Fez.  180.,  with  reference 
even  to  one  and  the  same  clause.  In  the  case  of  Doe 
V.  Over  and  Others^  i  Taunt.  267,,  Seijeant  Hejfwoody 
in  the  course  of  his  argument,  refers  to  a  case  in 
Chancery,  in  the  following  manner :  —  "3d  Jidy  1732. 
By.  the  Master  of  the  Rolls  under  a  limitation  to  the 
family  otJ.S.,  the  real  estates  descend  to  the  heir  at 
law,  the  personal  estate  goes  to  the  next  of  kin. 
MS.,  note  probably  of  the  late  Mr.  Car,  but  the 
decree  of  that  day,  upon  search,  has  not  been  found." 
The  present  Master  of  the  Rolls  notices  this  dtaUon 
in-  Wright  v.  jtkinsy  17  Ves.  Jun.  255.  If  such 
a  decision  took  places  it  would  be  a  direct  authority 
in  fayor  of  the  present  plaintiff,  even  if  the  particular 
clause  in  question  comprized  personal  as  well  as  real 
est^t^  It  may  also  be  remarked,  that  the  language 
of  the  two  ckuses  is  not  precisely  the  same.  The 
contingent  shares  of  the  700/.  stock  are  directed  to  go 
io  bis  sister  Chattaviat/s  family,  but  the  remainder  of 
the  real  estate  is  bequeathed  into  his  sister  ChaUavomf^ 
family,  and  with  the  additional  words*  to  go  in  heir- 
ship for  ever,  which  denote  the  course  of  inheritance 
in  land  at  the  common  law,  viz.  to  the  elder  and  more 
worthy  of  blood.  .  We  are  of  opinion,  therefore,  that 
the  verdict  is  right,  aaid  that  the  postca  must  be  de- 
livered  to  the  plaintiff. 


l»  THE  J'ltTVHStttTtt  VfiAft  6t  QfiOllGE  in.  lS3 

•  1816. 


The  King  against  Thomas  Smith.  weiMtiaj^ 

May  2a<U 

I^MITH  was  convicted  before  two  justices  of  tlie  Two  justices 
county  of  Middlesex,  for  conveying  at  one  time  a  "nderiTaa. 
larger  quantity  of  gunpowder  than  allowed  by  law,   ^/JiVa^fort 
and  upon  a  certiorari  to  remove  the  record,  the  same   f«'nfc  of  gun« 

powder  unlaw- 

was  returned  into  this  court;  and  stated,   that  on  the  folly  conveyed 

2oth  of  November  in  the  fifty-sixth  year  of  the  King,  at  •eizing^T'* 

the  Thames  police  office,  &c.,  one  John  Gotty^  a  Thames  ^nvlctUn  ^^ 

police  surveyor,  in  his  proper  person,  came   before  "J"»^«l>«wthit 

J.  H,  and  J.  L,^  being  two  of  his  majesty's  justices,  &c.,  yhom  it  ii  ad- 

and  then  and  there  gave  the  said  justices  to  under-  perionwho 

stand  and  be  informed,  that  one  T.  Smith  did,  on  the  ISjud^d  to*"* 

17th  of  November^  in  the  said  year,  convey  in  a  certain  ^•^•»Jhcp««'- 

vessel  by  water,  to  wit,  in  a  boat  called  the  "  Thomas  thcaamcwith-* 

oat  morCi  is 

and  Anrij**  on  the  river  Thames  at  Blackwall,  in  the   insufficient, 
said  county  of  Middlesex,  a  certain  quantity  of  gun- 
powder, to  wit,  twenty-five  barrels  and  forty-nine  half 
barrels,  containing  together  and  in  the  whole  4900  lbs. 
weight  of  gunpowder  or  thereabouts,  all  the  said  gun- 
powder not  being  then  and  there  in  barrels  close 
joined  and  hooped,  and  so  secured  that  no  part  of  the 
said  gunpowder  could  be  scattered  in  the  passage,  and 
all  the  said  gunpowder  not  being  then  and  there 
covered  with  raw  hides  or  tarpaulins,  to  wit,  one  Of 
the  said  barrels  and  three  of  the  said  half  barrels  theu 
and  there  being  without  a  bead  at  one  of  the  ends 
thereof,  and  one  other  of  the  said  half  barrels  being 
without  a  head  at  both  the  ends  thereof;  and  the  said 
boat  not  being  a  vessel  with  gunpowder  on  board  im^ 
ported  from;  or  to  be.  exported  to  any  place  beyond  the 

K  3  sea, 
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181&        sea,  or  going  coastwise,  against  the  form  of  the  statute 

JTZTZ        in  such  case  made  and  provided ;  whereby  and  by  force 

against       of  the  Statute  in  such  case  made  and  provided,  the 

Smith*  •    . 

said  71  Smith  had  forfeited  all  the  said  gunpowder,  and 
also  the  barreb  containiifg  th/s  same.  And  th^ei^pon 
the  said  John  Gotty  prayed  the  judgment  of  the  said 
justices  in  the  premises,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  that  the 
said  T.  Smith  might  be  summoned  to  answer  the  pre- 
mises, and  make  his  defence  thereto  before  the  said 
justices.  And  the  record  then  set  forth  the  defendant's 
aj^earance,  and  that  he  pleaded  not  guilty.  And  the 
only  evidence  stated  as  to  the  seizure  was  this,  <<  that 
the  said  J.  Gotty  pjent  on  board  the  vessel  in  ivhich  the 
gunpowder  waSf  and  that  he  left  a  man  in  charge  qf 
her!^  Whereupon  the  justices  adjudge  tha(  4900  lbs. 
weight  of  gunpowder,  being  all  the  said  gunpowder 
so  conveyed  as  aforesaid,  and  ^  barrels^  to  wit, 
twenty-five  barrels  and  forty-nine  half  barrels,  in  which 
the  same  was  contained,  are  and  is  forfeitied,  and  to 
be  disposed  iA  according  to  the  form  of  the  statute  in 
such  case  made  and  provided;  that  is  to  say,  to  the 
use  of  the  aforesaid  John  Gotti/f  the  person  who  seized 
the  same. 

< 

And  now  it  wajB  moyed  by  Lowes  to  ^u^sh  thiff  con- 
ipictioii,  f(X  the  foJJipwing  exceptions;  first,  that  the 
justices  h^  no  jurisdiction;  for  by  stat  12  (7. 3.  c.  6u 
s»  7j6.f  V  all  penalties  created  by  that  act 'are  recover- 
able before  two  justices,"  j&c»;  but  the  clause  goes  on 
to  enact,  that  *<  one  moiety  of  each  penalty  shall 
belong  to  his  majesty,  and  the  other  to  the  informer 
prosectttiDgb''  &c«;  so  that  it  is  plain  that  the  penalty 

here 
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here  intended  is  a  money  penalty  alone.     But  the        1816. 
1 8th   section,   which   authorizes   the   seizure  of  inin-        — — 

\  The  KiMO 

powder  unlawfully  conveyed,  creates  no  penalty,  but  agaima 
£>rfeit8  the  same  on  conviction  of  the  o0en4ers ;  and 
this  gives  no  power  to  two  justices  to  proceed  to  such 
conviction.  Secondly,  it  is  not  stated  either  in  the 
information  or  evidence^  that  «/•  Gotty  was  the  person 
who  seized  the  gunpowder,  .for  want  of  which  the 
Court  cannot  know  that  he  was  the  person  to  whose 
nse  the  seizure  ought  to  be  a4]udged«  Its  being  stated 
in  the  adjudicating  part,  that  the  gunpowder  is  for^ 
&ited  ^  to  the  use  of  c7«  &•»  tie  person  tvAo  seissed 
the  ume^  will  not  supply  the  omission. 

And  for  this  exception,  though  it  was  contended  by 
Qwmey^  that  it  was  enough  to  shew  by  the  informaticHi 
that  what  was  done  was  unlawful,  the  Court  quashed 
the  conviction ;  because  the  justices  have  no  jurisdic- 
tion to  adjudge  a  forfeiture  of  the  things  unless  upon  a 
seizure;  and  for  this  purpose  it  should  be  m^de  to 
i^pear  to  the  Court  that  there  was  a  seizure  and  a 
person  seizing.  But  the  Court  said,  there  was  no 
doubt  upon  the  first  pointy  that  but  for  this  defect 
the  justices  would  have  had  jurisdiction. 

Conviction  quashed* 


K4 
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wtkniityt       The  King  against  The  Inhabitants  of  Kelstebn. 

"Where  ^*^'''  TTPON  an  appeal  against  an  order  of  two  justices 
agreed  to  senre  for  the  removal  of  W.  Astrop^  his  wife  and  chil- 

5.  for  f  year  as  ^  ,    ,  »,  ,  -        ^  ^        r 

a  labourer,  and   dren,  iTom  Aylesby^    to  Kelstem^   m  the  county  ot 
do^a-yeal^\      Uncolrit  the  sessions  confirmed  the  order,  snbject  to 
i*?e^iuld*  the  opinion  of  this  Court,  upon  the  following  case: 
^®T.P°H^^*^^***       The  pauper  beins  settled  at  Kehtem*  and  beins  a 

fliilk  of  a  cow,  r      r  o  '  o 

and  feeding  of    married  man,  agreed  with  one  Skipaoorikf  a  farmer  in 

» pig,  which  .  1        #.    ^  »    »  !_  •       <» 

were  to  ran  on  the  parish  of  Ajflesby^    to  s^rye  him  for  a  year  as  a 

ficlldf  andTuiv?  coufined  labourer  in  husbandry  (that  is,  to  work  for 

TOntScSmcr  him  and  for  no  other  person  during  such  term  of  ser- 

■cnrcd,  and  iiad  yj^e.)    By  the  agreement,   the  pauper  was  to  have 

occnpation  of  ^o/.  a  year  for  wases,  a  house  and  garden,  a  piece  of 

the  house  for  :  ,       °  .,i       ^  ,  .  . 

himself  and  land  fot  planting  potatoes,  the  milk  of  a  cow,  whidi 
hcmse  being  waa  to  run  on  a  field  near  the  house,  and  also  the 
t^^h^  privUege  of  feeding  a  pig  on  the  same  field.  The  cow 
of  5.,Mid  being  .^g,  jq  \^  Skipooorih^B  COW,  and  it  went  on  diiierent  parts 

necesiaty  for  '•^  '^ 

the  perform-      of  the  iarm,  but  was  milked  by  the  pauper.  *  Skip^ 

ance  of  hit  ^  r     r  jr 

tenrice,  and  if  iBorth^s  house  was  about  a  hundred  yards  distant  firom 

it  be  would  the  house  in  which  the  pauper  lived,  and  a  turnpike 

iS^CT^f  HdT  '^^  ^^  between  them.     The  pauper  and  his  family 

that  this  was  jjgj  ^q  house  to  themselves:  no  other  person  occu- 

not  a  coming  ^ 

to  settle  on  a  pied  any  part  of  it:  and  Skipaoorth  kept  nothing 
confer » settle-    in  it     The  pauper  lived  in   the  house  in  Aylesby  a 

year  and  a  half.  If  he  had  not  had  the  house,  he 
would  have  had  more  wages,  and  a  house  was  neces* 
*sary  for  tlie  performance  of  his  service.  The  annual 
value  of  the  pasturage  for  the  cow,  of  the  grazing  of 
the  pigt  of  the  house  and  gardeoi  and  of  the  piece  of 

potatoe 
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potatoe  ground,  together  exceeded  loL    Without  the 
house,  the  annual  value  was  under  i  o/. 

Scarleitf  «/•  Balguy,  and  N.  G.  Clarice^  in  support  of 
the  order  of  sessions  contended,  that  the  pauper  did 
not  acquire  a  settlement  in  respect  of  the  occupation 
of  the  house^  it  not  being  an  occupation  suo  jurey  but 
only  as  servant  to  Skiptwrth^  wherein  they  dijBfered  it 
from  the  case  of  Rex  v.  Minster  (a),  because  there  the 
the  occupation  was  unconnected  with  the  service. 

Denman  and  PhillippSi  contra,  argued,  that  the  pau- 
per with  his  family  had  the  exclusive  possession  of  the 
house  under  the  agreement  with  Skiptwrth^  in  con- 
sideration of  his  service ;  and  the  rent  might  as  well 
be  in  the  performance  of  service,  as  in  payment  of 
xnoney.(&)  And  that  it  was  not  solely  for  the  per- 
formance of  his  service  that  he  occupied  it,  appeared 
from  this,  that  his  family  also  resided  in  it*  And  they 
cited  Mex  v.  Melkridge»  (c) 

Lord  Ellisnborough  C.  J.  I  own  I  have  no  doubt 
in  this  case,  that  the  only  occupation  of  this  house  was 
the  occupation  of  the  master  and  not  of  the  servant, 
whom  the  master  placed  there  for  the  mutual  con- 
veniencc  of  both  parties.  The  master's  house  was 
about  a  hundred  yards  distant  from  it,  and  the  servant 
had  it  thrown  into  the  bargain  in  cumulation  of  wages. 
This  may  be  compared  to  rooms  allotted  to  a  coach* 
man  over  the  stables  of  his  master,  or  to  an  out-house, 
where  being  a  family  man  it  is  more  convenient  that 
he  should  be  out  of  the  -  dwelling  house ;  but  that  is 


13^ 
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1816.        nothing  more  thfUi  the  occupation  of  the  master.     So 
""■"^        here  I  cannot  see  that  the  occupation  iroes  farther. 

The  KiMo       ^  _  .1.. 

agaiiiu  In  Bex  V.  MelkridgCy  the  question  did  not  turn  upon, 
untf  of  ^'  whether  it  was  an  occupation  by  the  herdsman  or  the 
commoners  who  employed  him^  for  it  did  not  appear 
that  the  commoners  ever  had  an  occupation  in  any 
way,  but  the  herdsman  had  it  exclusively.  At  present, 
it  seems  to  me  to  be  incontestably  plain,  that  this  was 
nothing  more  than  the  occupation  of  the  master^  by 
the  servant  Tlierefore  the  house  cannot  go  to  form 
a  part  of  the  tenement  so  as  to  make  up  the  value  of 
loU  a  year. 

Baylet  X  I  take  the  distinction  as  laid  down  in 
Bex  V.  Minster  to  be  this,  that  if  the  occupation  be 
unconnected  with  the  service,  it  will  confer  a  settlement; 
but  if  it  be  necessarily  connected  with  the  service,  as  if  it 
be  necessary  for  the  due  performance  of  the  service,  it 
shall  not  confer  a  settlement.  Now  from  this  case  I  collect 
that  the  occupation  of  the  house  was  necessary  for  the 
performance  of  the  service ;  therefore  it  must  be  taken  as 
the  occupation  of  the  master,  and  not  of  the  servant. 

Abbott  J.  I  think  it  is  clear  that  the  pauper  did 
not  come  to  settle  upon  a  tenement  of  i  o&  a  year.  And 
I  am  glad  that  the  Court  is  not  compelled  to  decide 
that  he  did;  because  such  a  decision  would  tend  much 
to  deprive  a  very  meritorious  class  of  persons,  namely, 
servants  in  husbandry,  of  many  comforts  which  ac- 
crue to  them  from  this  species  of  agreement  A  cot- 
tage may  of  itself  be  not  worth  lo/.  a  year,  but  if  it 
is  to  be  combined  with  other  privileges,  such  as  are 
given  to  the  pauper  by  this  contract^  in  order  to 
bring  the  value  to  that  amount^  and  thereby  confer 

afiettle- 
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a  settleiaent,  I  am  afraid  that  farmers  will  henceforth        18 16, 
be  unwilliniT  to  inraiit  these  additional  advantaires  to        .    _ 
servants  in  husbandry,  lest  they  should  bring  so  many         against 
additional  burthens  upon  the  parish.    I  am  very  glad,        tants  of 
therefore^  to  find  that  the  Court  is  not  under  the 
necessity  of  holding  this  to  be  a  settlement;  for  no 
probable  addition  of  wages  would  afibrd  an  adequate 
compensation  in  point  of  comfort  for  the  loss  of  these 
advantages. 

Per  Curiam.        .^^rr^w  Order  confirmed. 


KlLSYKKK. 


The  King  against  The  Earl  of  Pomfbet  and  -^wAy, 

Others.  "^  '^- 

nPHIS  case  was  very  elaborately  argued  on  a  former  where  ^  me 

day  in  this  term  by  RiAardson  and  J.  WiUiams  in  TpoQ  iC ^er 

support  of  the  order  of  sessions,  and  by  Scarlett^  Tindal,  ?l  ^^iinlcSld 

and  Gilbee.  contra.     The  Court  took  time  to  consider^  w«e$.inre. 

sped  of  tke 

and  in  delivering  judgment,  stated  the  facts  of  the  duty-lcad  rc- 

,  served  in  a 

case  upon  which  the  question  arose,  and  referred  to  lease  of  laid 
and  commented  upon  the  principal  authorities  which  ?^^6fth  share 
were  reUed  on  in  argument.  l[  '^J^^  ^ 

from  the  ore 
raised  from  said 

Lord  Ellenborough  C.  J.   on  this  day  delivered  mines;  Held 

that  this  f«- 

the  judgment  of  the  Court.  serration  was 

This  came  before  the  Court  on  a  motion  to  quash  of  frentValTd 
an  Older  of  sessions  made  at  the  hearing  of  an  appeal,  J||*^Jj"  "°^ 
preferred  by  Lord  Pomfret  and  others  against  a  poor- 
rate  for  the  township  of  De  Reeih.  The  sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  as 
to  the  question,  whether  the  appellants  were  liable  to 
be  rate(^  upon  a  cas^  statiogy  that  the  appellants 

were 
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were  the  owners  of  the  lead  ore  in  Certain  lead  mines 
within  the  township ;  not  owners  of  the  soil  of  the 
wastes,  in  which  the  mines  are  situate,  but  merely 
entitled  to  the  lead,  copper,  and  iron  contained  in  the 
veins  below  the  soil.  That  by  an  indenture  of  lease 
bearing  date  the  3 1  st  of  Jidy^  1 8 1 1,  the  appellants  leased 
to  Messrs.  Aldcrson  all  their  mines  of  lead  and  lead 
ore,  with  certain  smelting  mills  and  other  premises 
therein  described,  and  with  proper  powers  for  working 
the  mines  for  a  term  of  twenty-one  years,  yielding  and 
paying  to  the  appellants  a  certain  pecuniary  rent 
therein  mentioned,  and  also  yielding  and  paying, 
rendering,  and  delivering  to  the  appellants,  their  heirs 
and  assigns,  from  time  to  time,  during  the  said  term 
thereby  granted,  at  or  in  the  smelting  mill  or  place 
situate  within  the  manor  of  Healaugh  Old  Land^ 
and  Healatigk  Nexv  Land^  ^here  the  same  should  have 
been  smelted,  one  full  fifth  part  dole  or  share  of  all 
the  best  ore  hearth  lead,  and  one  full  fifth  part  dole  or 
share  of  all  the  slag,  or  slag  hearth  lead,  that  should  be 
smelted  from  the  ore  to  be  from  time  to  time  dug, 
wrought,  and  raised  in,  from,  and  out  of  the  said 
mines  and  premises,  or  any  of  them,  or  any  part  thereof; 
the  same  to  be  delivered  to  the  said  appellants,  their 
heirs  or  assigns,  free  and  clear  of  and  from  all  and 
all  manner  of  dues,  duties,  costs,  charges,  and  ex- 
pences,  and  of  and  from  the  poor  rates,  and  all  other 
parliamentary  and  parochial  taxes,  rates,  assessments, 
or  impositions  whatsoever,  which  then  were  taxed, 
charged,  rated,  assessed,  or  imposed,  or  which  should 
at  any  times  or  time,  during  the  term  thereby  granted, 
be  taxed,  charged,  rated,  assessed,  or  imposed  upon, 
or  for,  or  in  respect  of  the  said  lead  or  lead  ore,  so 

to 
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to  be  dug,  wrought,  smelted*  rendered,  and  delivered        1S16, 
as  aforesaid,  or  upon,  or  for,  or  in  respect  of  the  said 

The  Kino  . 

mines  and  premises,  or  any  of  them,  or  any  part        agahsf 
thereof*     The  lease  contained  a  covenant  on  the  part      Pomfret 
of  the  lessees  to  deliver  the  fifth  dole  or  share  as  often  as     *"**  others. 
ike.  quafUily  smelted  should  amount  to  four  hundi'ed  pieces, 
or  at  the  end  of  every  four  weeks,  at  the  option  of  the 
lessors.     The  rate  was  imposed  upon  the  appellants 
in  respect  of  the  duty-lead  reserved  by  the  above  lease. 
This,  case  was  argued  before  us  with  great  ingenuity 
and  learning,  and  all  the  authorities  that  bear  upon  the 
point  were  cited  in  the  course  of  the  argument     The 
counsel  in  support  of  the  order  of  sessions  relied  on 
the  cases  of  Raivls  v.- Gellsj  Owp.  451.,  The  King  v. 
St.  Agne^j  3  r.  2?.  480.,  and  The  Kiiig  v.  The  Baptist 
Mill -Company f  i  Maule  8f  Selwyn,  612.,  and  contended 
that  this  case  was  not  3ubstantially  different  from  that 
of  lUmols  V.  Gells^  which  had  been  recognised  and 
followed  in  the  two  other  cases;  and  that  wc  ought 
not  to  depart  from  the  principle  there  established, 
upon  nice  and  subtle  distinctions.     We  are  of  opinion^  . 
however,  that  the  present  case  is  substantially  different 
from  all  of  them,  and  that  a  decision  against  the  pre- 
sent rate  will  not  break  in   upon  the  principle,   or 
overturn  the  authority  of  any  one  of  them.     In  all 
those  cases,  the  rights  of  the  parties  rated,  who  were 
the  owners  or  lessees  of  the  mines,  and  of  the  ad- 
venturers or  miners,  by  whom  the  mines  were  worked, 
depended  upon  the  particular  custom  of  the  place; 
and  by  that  ctistom  the  parties  rated  were  entitled  to 
and  received  a  certain  portion  of  the  mine,  or  mineral, 
in  its  primitive  mineral  state.     And  the  Court,  with 
perhaps  some  degree  of  refinement,  considered  the 

parties 
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parties  entitled  to,  and  receiving  such  portion  of  the 
mineral,  as  being  occupiers  of  a  portion  of  the  mineSj 
that  is,  occupiers  of  land  within  the  terms  of  the 
statute  of  Eliz. ;  and  in  the  case  of  the  Baptist  WU 
Company^  made  it  part  of  the  foundation  of  their  judg- 
ment, that  the  adventurers  did  not  stand  in  fhe  relatiofi 
of  tenants  to  the  owner  of  the  mine,  but  in  that  of  mere 
workmen.  It  is  true,  that  in  Rends  v.  GeUs^  the  mi- 
neral underwent  some  sort  of  process  before  it  was 
delivered  to  the  plaintiff;  for  the  case  states  that  the 
duty  of  lot  was  the  thirteenih  dish  or  measure  of  lead 
ore,  got,  dressed^  atid  made  merchantable^  which  we 
understand  to  mean  made  merchantable  by  scouring 
or  dressing ;  a  process  thereby  separating  the  ore  from 
the  other  matters  dug  up  with  it  from  the  mine,  but 
not  altering  in  any  degree  its  original  and  native  qua- 
lity or  character.  The  plaintiff  in  that  case  was  also 
rated  for  cope^  which  is  explained  to  be  a  small  pecu- 
niary payment ;  but  no  notice  was  taken  of  that  cir- 
cumstance in  the  argument  or  judgment;  nor  could 
it  have  been  effectually  taken ;  because^  if  the  plaintiff 
was  rateable  for  the  lotf  he  would  of  course  have  some 
rateable  property  within  the  parish,  and  consequently 
his  action  >  of  trespass  could  not  be  maintainable.  In 
the  case  of  The  King  v.  St.  AgneSj  the  party  was  en- 
titled to  toll  and  farm  tin ;  which  are  stated  to  be  cer- 
tain portions  of  the  tin  gotten.  In  the  case  of  The 
Baptist  Mill  Ompamfy  the  party  was  entitled  to  a  de- 
finite portion  of  the  calamine  stone  found  or  gotten 
within  his  district..  In  the  present  case,  the  rights  of 
the  parties  rated,  who  are  the  appellants,  and  those  of 

• 

the  persons  by  whom  the  mines  are  worked,  depend 
upon  the  terms  of  a  written  contract ;  a  leas^  by  the 

tenns 
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terms  whereof  the  appellants  have  demised  to  others 
the  whole  of  their  mines  and  veins  of  lead  and  lead 
ore;  and  therefore  they  cannot  be  said  to  be  the  occn- 
piers  of  any  part,  unless  the  render  or  reservation  of 
one-fifth  part  of  the  lead  to  be  smelted  from  the  ore 
raised  from  the  mines  can  operate  as  an  exception  of 
a  portion  of  the  mines,  or  of  the  ore  raised  from  them. 
A  reservation  of  a  part  of  the  thing  demised  cannot 
properly  operate  as  a  render,  and  it  may  be  admitted 
that  it  operates  as  an  exception,  (a)     But  this  is  not  a 
reservation  of  any  part  of  the  thing  demised,  it*  is  not  a 
reservation  of  any  part  of  the  ore,  or  of  the  mineral,  in 
its  natural  and  primitive  state ;  but  of  something  of  a 
quality,  name,  and  character,  entirely  different;  of  a 
metal,    produced  from  that  mineral  by  the  laborious 
and  expensive  process  of  smelting,  in  which  the  native 
mineral  is  mixed  with  another  matter,  viz.  with  coal, 
or  charcoal;  and  by  the  effect  of  fire  upon  both,  a 
metal  is  obtained,  which  is  to  be  considered,  for  this 
purpose  at  least,  as  entirely  different  from  either  of  the 
two^  and  rather  as  a  manufacture  of  art  and  labour 
resulting  from  the  use  and  application  of  these  mate^ 
rials,  than  the  orginal  earth  itself.    This  lease  puts  the 
parties  unequivocally  in  the  character  of  landlords  and 
tenants.    Tlie  reasons  upon  which  the  Court  relied  in 
The  King  v.  The  Baptist  Mill  Company  do  not  apply  to 
thb  case;   but  it  is  brought  substantially  within  the 
principle  of  the  case  of  The  King  v.  The  Bishop  of 
Bochesferj  12  Easty  353.     For  these  reasons,  we  are  of 
opinion  that  the  appellants  were  not  liable  to  be  rated 
for  the  lead  rendered  to  them  under  the  lease,  and 
consequently  that  the  order  of  sessions  must  be  quashed, 

/i)  See  C0.  Xi/.  47.  a.  14a.  a. 
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1816.  Aod  ^6  I'&te  amended  by  striking  out  this  part  of  it. 

—  There  was  another  case  against  the  same  parties  in  re- 

ajainst  spect  of  duty-lead,  payable  to  them  under  the  same 

'^PoanniET^  circumstances,    in   the   township   of  MiUhecksy    upon 

and  oihen.  ^hich  the  same  judgment  must  be  given. 


J^riday,  Letsom  agaifist  Bjckley  and  Others. 

May  24ih. 


Testatum 
capias  directed 


A  TESTATUM  capias  was  directed  to  the  coroner^ 
to'the  coroner,  one  of  the  defendants  b^ing  one  of  the  two  sherifis 

the  two  she-      of  Bristol.     And  a  i^ule  nisi  was  obtained  to  set  the 
iia!  pariy'to       proceedings  aside,  on  the  gromid  that  the  writ  ought 

iVre  *oUr^'for       ^^  ^*^^  8^^^  ^^  ^^^  ^^^^^  sheriff, 
it  ought  to 

thjot^e"!  ^^  WarreUf  who  shewed  cause,  argued,  that  as  \vher^ 

the  sheriff  is  a  party  to  the  cause  the  writ  is  awarded 
to  the  coroner,  so  by  parity  of  reason,  it  shall  be  in 
this  case ;  for  although  there  are  two  sheriffs,  yet  the 
office  is  entire,  and  in  law  they  make  but  one  sheriff^ 
and  therefore  the  writ  shall  not  go  to  the  other.  Thus 
where  the  king  had  granted  to  two  for  their  live% 
and  for  the  life  of  the  survivor  of  them,  the  sheriffwick 
of  Cheshire^  and  one  was  attainted,  it  was  the  opinion 
I  of  all  the  justices  that  the  whole  office  was  forfeited, 

because  the  patent  and  the  office  were  entire  and- 
could  not  be  severed,  {a)  So  if  a  writ  issue  to  the 
sheriffs  of  London^  and  one  of  them  die,  the  other 
cannot  execute  the  writ,  because  his  power  is  suspended 
until  he  has  a  companion  chosen  to  him.  {b)  And  in 
Lambe  v.  Wisemati  (c),  the  Court  was  of  opinion,  that 

{a)  Ploivd.  38s.  [b)  II  Rt^,j^l.  Curle't  CAS».  (c)  Ht^,  70. 

if 
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if  one  sheriff  of  London  make  his  return  without  his        IS  16* 

fellowy  this  would  not  be  holpen.  as  beimr  no  return        — 

at  alL     And  since  the  return  must  be  made  conpmctim         agaiast 

and  not  divisim^  whether  one  of  them  be  disabled 

from  making  a  return  by  interest  or  by  death  is  the 

same  thing;  and  therefore  it  would  have  been  useless 

in  this^  case  to  have  directed  die  writ  to  the  other. 

Accordingly,  it*  appears  in  Lord  North  v.  Elliot  (a), 

that  it  being  suggested  upon  the  roll,  that  a  brother 

of  the  defendant' was  one  of  the  sheri£&  of  London^ 

the  Court  said,  that  the  coroner  must  return  the  jury. 

And  in  Jf^ke^s  case  (A),  a  return  that  one  of  the  sheriifis 

was  party  to  the  suit,  and  therefore  could  not  summon 

himself  was  adjudged  a  good  return. 

Park,  contra,  relied  on  the  following  authorities  and 
precedents,  to  shew  that  the  writ  ought  to  have  been 
directed  to  the  other  sherifl^  viz.  Bex  v.  Warring'* 
tcn{c)j  Bick  V.  Player  {d\  '  LU.  Entr.  483.  Brawn. 
Brev.  Jud.  330.  Staund.  P.  C  53. 
«  •« 

Per  Curiam.    The  precedents  seem  sufficient  to  esta- 

bliah  the  practice,  that  where  there  are  two  sheriffi, 

and  one  of  them  is  interested,  the  process  ought  to  go 

to  the  other. 

Rule  absolute;  (^} 

(a)  Skin*  lOA.  (h)  Dyer^  ^66.  h.    S.C.  Anders*  icx 

(0  Sulk.  iiX.    S.C.4^<m'.65.  {i)  %Sb<n9.%6%%%^ 

{t)  fite  7Ms  frac.  6th  etSit  77k.  and  Pra(.  Fmns,  4tH  edit,  chap,  39. 
sett,  %4* 


.   VotV. 


146  CASES  IN  EASTER  TERM 

1816. 

Doe,    on  the  Demise  of  R.  Beabok,  against 

Pyke, 

Although  tsar-    I^JECTMENT.    At  the  trial  before  Dampier  3.  at 

render  of  a  life-    mIa     ,,^  -         n       n  -».  « 

estate  to  the  the  last  Summer  assizes  for  SomerseMn-e,  there 

f2^  b  «  kl!?*  was  a  verdict  for  the  plaintiff,  subject  to  the  opinioii  of 
*ils  an  «ti^      ^^  Court,  upon  the  following  case : 

Sifihment  of  Xhe  Bishop  o(  Botk  and  Wells  being  seised  in  riiriit 

e  eiUtc  sur-  ^ 

rendered,  yet  of  his  see  of  the  manor  of  Wiveltscombef  demised  the 
wntinuaDKto  Same  by  lease,  of  the  28th  March^  1739,  to  the  Earl  of 
Tnu^st'deri^d   Covefitry,  his  heirs  and  assigns,  for  the  Hves  of  the  Earl, 

)or?w her?*"'  "^  ^^  ^^  ^^^  ^^^  "^^^  BuOuky  and  George  mUiam 
J.  B.  c.  having    Caoenery^Bt  the  yearly  rent  of  80/.    The  said  Earl,  on 

a  lease  for  three  '^  ,.,,., 

lives  of  a  ma-  the  28th  August,  1 749,  devised  the  said  manor  to  J.  B. 

the'cQstom!  the  Coventry  for  life;  remainder  to  the  sons  of  J.  B,  C,  re* 

Zmu^ltl'^hy'  mainder  to  G.  fV.  Coventry,  8tc.,  and  with  power  to 

S«*for*^cars  *'•  ^'  Cooentry  to  demise  and  grant  by  lease  and  ccfy  qf 

by  indenture  of  court-Tollf  according  to  the  custom  qf  the  said  numoTm 

a  copyhold  te- 

nementtode-  all  and  every  the  messuages,  lands,   and  tenements, 

and  afterwards'  parcels  of  the  Said  manor,  which  were  then  granted 

7.*^j?!*c*  was^  by  lease  or  copy  of  court-roll,  for  life  or  lives^  or  for 

Ihc'ford"  ahc  y^^^  determinable  on  life  or  lives,  in  such  manner  and 

fee.  who  made  for  such  estates  and  terms  of  years  as  the  same  had 

a  lease  of  the  ^ 

manor  to  the      been  usually  granted,   reserving  thereon  the  ancient 

lessor  of  the 

lOaintiir:  Held  and  accustomed  rents,  heriots,  and  services.    And  the 

as  the  lease  to  testator  directed,  that  JI  B.  CaOentry  should,  as  soon 

fa*Scr!*though  ^  conveniently  might  bc^  add  a  new  lifis^  and  obtain  a 

not  warranted  jj^^  leasc,  which  Icasc  should  be  for  the  use  of  the  tes- 

by  the  custom, 

and  though  it 

suspended  tlie  copyhold  tenure,  was  neverthtless  good  to  past  10  interest  to  hin,  die 

lessor  of  the  platntiflT  should  not  avoid  the  same  during  the  continuance  of  one  of  \he 

three  fives  in  the  lease  to  J,  B.  C,  notwithstanding  the  sarrender  of  that  estate. 

tatfir's 
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tator's  said  sons,  in  manner  aforesaid.     On  the  t3th        1816. 
March^  17511  the  said  Earl  died,  and  on  the  21st  No^  ■ 

vemher  following,  J.  B.  CaoetUry  obtained  a  new  lease^  Beadont^' 
adding  the  life  of  His  Majesty  to  the  two  subsisting  p^''^"^'^ 
lives.  In  I7<$5,  «/•  B^  Coroentry  demised  the  premises  in 
question,  which  are  parcel  x)f  the  manor  of  Wiveliz* 
combe,  and  which,  down  to  that  time,  had  always  been 
immemorially  granted  by  copy  of  court-roll,  for  three 
lires,  according  to  the  custom,  to  one  J.  B*  by  leasee 
for  99  years,  determinable  on  three  lives,  the  last  of 
which  life  dropped  in  1797.  On  the  a4t}i  Jlfay,  17989 
the  said  J.  B.  Coventry  demised  the  said  premises,  de-^ 
scribed  as  having  lately  fallen  into  his  hands,  as  lord 
of  the  manor,  by  the  death  of  the  last  life  in  the* 
former  lease,  to  John  Pyke,  the  defendant's  father,  for 
99  years,  determinable  on  the  lives  of  the  defendant 
and  two  others,  at  the  yearly  rent  of  i/.  1 15.  $i(L;  and 
also  paying  a  heriot  upon  the  deaths  of  the  lives,  and 
also  paying  and  performing  all  other  the  rents,  ser- 
vices, &c.  heretofore  accustomed,  &c  The  rent,  heriots, 
and  services  reserved  by  this  lease  were  those  which 
had  been  payable  and  paid  when  the  premises  were 
granted  by  copy  of  court-rolL  In  January^  180I9 
J*  B.  Caoentry  died  without  issue^  and  intestate^  leaving 
his  brother,  George  William^  Earl  of  Caoentry^  his  heir ; 
who,  on  the  21st  May,  1802,  devised  the  said  manor, 
8cc«,  to  trustees,  upon  trust  for  his  son,  John  Cooenhyt 
for  life,  remainder  to  his  {J.  Caoentnf^  first  and  other 
sons^  successively  in  tail  male.  The  last-meqtioned 
earl  died  in  1809;  and  mJime,  1813,  the  said  J.  Cb-> 
veniry^  together  with  his  eldest  son,  conveyed  all  the 
interest  of  all  persons  claiming  under  the  said  will,  by 
divevs  conveyances^  and  surrender  to  the  Bishop  of 

L  2  Bath 


148 


CASES  IN  EASTER  TERM 

1816.        Bath  and  Wells^  to  hold  to  him  and  his  successors,  to 

rTrdTm.      *«  '^^^^^^  ^^^^  ^^^  ^^^  ™^^^  ™^^^  ^  ^  freehold 
^B^EADoT,'      ^d  inheritance,  and  that  the  Bishop  might  be  enabled 

"vt^L        to  lease  the  manor  to  the  lessor  of  the  plaintiff;  and 
afterwards  the    Bishop    made    a   new  lease    of  the 
manor    to   Ae   lessor   of  the   plaintiff.    The  manor 
6f   Wiveliscombe  consists  of  above  200  tenement,  of 
whidi  about  90   arc  leasehold,    and  the  rest  copy- 
hdd.    k  has  been  usual  for  the  lessee  of  the  manor 
to    grant  the  leasehold  tenements,  by  leases  far  99 
year^  determhiable  upon  three  lives,  and  the  copyhold, 
by  copy  of  court-roll,  for  three  lives,  accordmg  to 
tVe  custom  of  the  manor.    J.  Pyie,  the  father  of  the 
^^(efendant,  died  m  1805,  having  made  the  defendant  his 
executor  and  residuary  legatee ;    and  the    defendant 
proved  the  will,  and  entered  into  possession  of  the  te- 
nement in  question.    J.  B.  Coveniry  received  the  rent 
6f  iL  lis.  sid.  (reserved  by  the  lease  of  1798)  from 
J.  Pyke^  the  elder,  during  his  life ;  and  J.  Caoentry  also 
received  the  same  from  the  defendant,  up  to  Lady-^ay^ 
1 813.    The  lessor  of  the  plaintiff  never  received  any 
rent  from  the  defendant    The  defendant  *has  not  had 
any  notice  to  quit. 

And  the  questions  made  by  Homer  for  the  plaintiff, 
were,  first,  that  the  lease  of  1798,  by  J.  B.  Caoentry 
to  the  defendant's  father,  was  void,  being  contrary 
to  the  custom  of  the  manor,  which  was,  to  grant 
by  copy  and  not  by  lease,  and  also  contrary  to  the 
power  given  by  the  will  of  the  first  earl.  Secondly, 
that  no  notice  to  quit,  or  demand  of  possession  was 
necetoary,  to  endde  the  plaintiff  to  maintain  this  eject- 
ment. At  to  which,  he  said,  that  where  any  thing  has 
been  done  to  recognize  a  tenancy,  as  if  the  party  ha$ 

1 3  received 
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received  lent,  or  if  poates^on  has  been  given  under 
an  agreement  for  a  purchase  (a),  there  a  demand  is 
necessary.     But  in  this  case^  the  lessor  of  the  plaintiff 
has  not  received  any  rent,  or  in  any  manner,  unce 
tbe  commencement  of  his  interest,  recognized  the  de-^ 
fendant  as  tenant ;  wherefore  the  defendant  may  well 
be  considered  by  him  as  a  trespasser.     With  respeet  ta 
the  first  and  main  point,  he  said,  that  whatever  oper- 
ation the  lease  of  1 798  might  have  had,  as  against  «71  B. 
Cavenfyy,  and  those  claiming  under  him,  it  was  extin- 
guished by  the  surrender  to  the  bishop,  the  lord  of  the 
fee,  in  18 13.    If,  indeed^  the  lease  had  been  made  by 
the  absolute  lord  of  the  fee,  it  would  have  destroyed 
the  copyhold;  but  it  is  otherwise   if  a  man,,  having 
only  a  particular  interest  lo  a  manor,  makes  a  lease 
at  common  law  of  a  copyhold  tenement  within   the 
manor ;  for  there^  though  this  may  break,  the  custom^ 
as  it  regards  his  particular   interest,  yet  it  does  not 
do  so  with   respect  to  the   reversioner.     Thu%  if  a 
bishop,   or  tenant  in  tail,  for   life,  or  years,  leas^   a 
eopyhold,  yet  this  shall  not  prevent  the  successor  or 
reversioner  from  granting  the  same  by  copy.  (6)  Again, 
**  If  lessee  for  years  of  a  copyhold  manor  lease  a 
^  copyhoU  by  indenture  for  years  yet  this  shall  not 
<*  destroy  the  copyhold  with  respect  to  tbe  reversioner, 
^  because  he,  bad   not   the  absolute   estate   in    the 
'^sdgnory;    so  also  of  lessee  for  ]ife"(c);  for  which 
also  see  Conesty  v.  Rusly.  {d)     And  aa  to  the  argu«> 
ment,  that  the  lease  of  1 798  was  good,  as  against  those 
claiming  under  the  lease  of  17s  I9  the  answer  to  It  i% 
that  the  plaintiff  does  not  daim  under  that  leasee  but 


(a)  Hiibi  T.  BterJf  13  EtuSt  sia 
{()  %  JhU»  Air.  S71.  tit.  Prescriftm. 

L  3 


{h)  2X011.  Ah,  197. 
{4)  Cirvwll.459*- 
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1816.  under  a  surrender,  which  merged  all  the  previous 
"—^  ef tatos ;  for  such  was  the  object  and  effect  of  the  sur- 
Bbadom,  render  to  the  bishop;  and  thereby  all  prmty  ot 
^Ptkb.  estate,  subsisting  between  him  and  the  former  lessee^ 
was  gone.  The  lease  of  1798  might,  perhaps,  have 
enured,  as  against  «/.  B.  Coventry^  and  those  claiming 
under  him,  by  way  of  estoppel ;  but  estoppel  cannot 
operate  except  between  privies;  consequently,  so  sodn 
as  the  privity  was  gone,  it  ceased  to  work  an  estop* 
pel.  The  same  distinction  is  noticed  by  Lord  Coke^ 
between  the  effect  of  a  surrender,  as  it  regards  those 
wlio  are  parties  or  privies,  and  those  who  are  stran- 
gers, {a)  Upon  the  same  principle,  it  is  laid  down, 
that  ^<  If  lessee  for  life  make  a  lease  for  years,  and 
<<  after  enter  into  the  land,  and  make  waste,  and  the 
<<  lessor  recover  in  an  action  of  waste,  he  shall  avoid 
*'  the  lease  made  before  the  waste  done."  {b) 

Gtffbrd,  contra,  argued,  that  the  lease  of  1798,  to 
.the  defendant's  father,  was  a  valid  subsisting  lease. 
Although  the  lease  was  not  made  according  to  the 
custom,  yet  it  cannot  be  denied  that  it  was  good 
against  «7.  B,  Caocntryj  the  lessor,  either  to  pass  an 
interest,  or  by  way  of  estoppel ;  and  it  is  equally  good 
against  all  such  as  claim  under  J.  B.  Caoenhy^  so  long 
as  his  interest  continues,  because  they  are  in  law 
privies.  And  therefore  the  adthorities  cited  contrhy 
to  shew  that  the  reversioner,  who  is  a  stranger,  shall 
not  be  bound,  do  not  apply.  It  is  submitted,  that  the 
lease  was  good  to  pass  a  present  interest,  and  wherever 
that  is  so,  it  shall  not  enure  by  way  of  estoppel,  {c) 

{a)  Ct.  Lin,  338.  *.  (*)  0».  Lift.  %$$.  k.  {c)  Co,  LUu  45.  «- 

Thus 
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Thus  if  «<  A.  lessee  for  the  life  of  B^  makes  a  lease  for         1816. 
•*  years  by  deed  indented,   and  after  purchases  the        — 
^  reversion  in  fee^  B.  dieth,  A»  shall  avoid  his  own       Bkadon,* 
^  leasee  for  he  may  confess  and  avoid  the  lease  which         ?i^ 
. « took  efiect    in   point  of  interest,  and    determined 
<<  by  the  death  of  B.     But  if  A.  had  nothing  in  the 
*<  land,  and  made  a  lease  for  years,  by  deed  indented, 
'^  and  after  purchased  the  land,  the  lessor  is  as  well 
<*  concluded  as  the  lessee,  to  say  that  the  lessor  had 
*<  nothing  in  the  land.'*  {a)    Then  that  the  interest 
which  passed  to  J.  B.  Caoentry^  by  the  lease  of  175I9 
still  subsists  during  the  life  of  His  Majesty,  notwith* 
standing  the  surrender,  is  plain  from  considering,  that 
the  surrender  was  only  to  some  purposes  a  merger  of  the 
surrenderor's  interest,  but  not  as  it  regards  the  derivative 
estate  for  years  to  the  defendant's  fiither.     As  it  is  laid 
down  {b\   <<  The  fruit  and  effect  of  a  surrender  is,  that 
*<  it  doth  pass  the  estate  of  the  surrendror  to  the  surren* 
^*  dree^  and  that  hereupon  the  estate  of  the  surrendror  is 
«<  drowned  and  extinct  in  the*surrendree,  and  yet  not  so, 
<<  but  that  to  some  purposes  it  shall  be  said  to  have  oon« 
^  tinuance  still."    Again,  <'  If  lessee  for  life  make  a 
^  lease  for  years,  rendering  rent,  and  the  lessee  for  Kfe 
^  surrender  his  estate,  in  this  case,  albeit  the  primitive 
<*  estate  for  life  be  yielded  up,  yet  the  derivative  estate 

^  for  years  shall  continue  notwithstanding/'  T%ie 
reason  of  which  is  this,  that  a  surrender  cannot  aflfect 
a  prior  estate,  which  was  well  granted ;  and  so  here 
the  surrenderee  takes  during  the  life  of  his  majesty, 
sulagect  to  the  subsisting  lease ;  of  which  the  case  of  tte 
rent-charge  put  by  Lord  Coke  {c)  is  decisive.     See  also 

(«)  Co,Liti.4'!,h.         {})  Ship,  ffmth,  zoo.         («)  C§.Lit$>zi^.k, 

L  4  Davenm 
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181 6#        Dmxnparf^  cBse.{a)     <7ranting  that  the  lelue  only 
'       '^        enured  by  way  of  estoppel,  yet  is  it  good,  so  long  ar 
SsADOiir,*      there  is  a  privity.     Secondly,  as  to  the  want  of  notice^ 
%m.         ^^  demand  of  possession ;  it  has  been  adjudged,  that 
one  who  enters  into  possession  under  a  void  lease,  . 
and  pays  rent,  is  not  a  disseisor,  but  a  tenant  at  will  (fi) ; 
i  fortiori,  this  defendant  who  has  entered,  and  paid 
rent  to  those  under  whom  the  pbiintiff  claims,  shgll 
be  entitled  to  notice  or  a  demand  of  possession. 

Horner^  in  reply,  urged,  that  the  lease  of  1798  wa» 
a  wrongful  lease,  inasmuch  as  the  law  will  never 
p^mit  a'^pyholder  to  break  in  upon  the  custom,  and 
as  much  as  in  him  lies  to  destroy  the  copyhold;  and 
this  distinguishes  it  from  the  case  of  the  rent-charge 
put  by  Lord  Cokei  for  the  grant  of  that  was  a  right- 
ful act. 

Cur*  adv.  vuU» 

IfOrd  EiXENBOROUGH  C.  J.,  on  this  day,  delivered 
the  judgment  of  the  0)urt.  After  stating  the  facts  of 
the  case,  His^Lordship  proceeded.  Upon  these  frets, 
two  questions  were  made»  the  one,  whether  the  lease 
of  1 798  were  still  in  forces  and  if  not,  then  whether 
the  receipt  of  rent  by  Jl  B.  Caoeniry  and  J.  Caoenhy 
did  not  entitle  the  defendant  to  require  that  a  demand 
of  possession  should  be  made  before  he  could  be  treated 
Bs  a  wrong-do^,  and  subjected  to  an  ejectment.  The 
first  objection,  to  the  subsisting  validity  of  the  lease  of 
1798,  was,  that  the  conveyance  to  the  bishop  in  1813 

•  •  *  ■ 

{b)  Doe^  dem.  fTgrrtn,  ▼.  FetmsuUt  l  Wilt,  176.  See  ilso  Rigk^  den. 

had 
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had  onnibilatcd  and  extinguisbed  the  estate  granted        1816. 
by  the  lease  of  175 1  to  Jl  B.  Coventry^  and  all'interestt        " 
derived  therefrom;  or  if  it  had  not  annihilated  and       Biaoon»!^ 
extingnished  all  derivative  interests,  that  it  had  annihi-         p^i^! 
lated  and  extinguished  such  an  interest  as  that  which 
this  lease  conveyed,  because  this  lease  broke  in,  pra 
tempore^  upon  the  copyhold  tenure,  and  was  therefore^ 
with  reference  to  the  owner  of  the  fee,  a  wrongful  lease. 
Another  objection  to  the  validity  of  this  lease  was,  that 
it  was  not  made  pursuant  to  the  power  contained  in. 
the  will  of  Augusij  1749*    In  answer,  however^  to  this 
latter  otgection,  it  is  sufficient  to  observe^  that  the 
estate  to  which  that  power  was  annexed,  and  upon 
which   alone  it  could  operate  at  law,  if  it  did  not 
cease  in  i75i»  when  J.B.Caoenhy  surrendered  the 
subsisting  leasee  and  took  a  new  one^  at  least  ceased  jn 
1809^  when  the  last  of  the^lives  in  4he  lease  of  1739 
dropped;  and  however  vulnerable  this  lease  might  have 
been,  had  it  been  impeached  whilst  that  life  ranained,> 
it   could  not  be  impeached  after  that  period*    The 
lease  of  1751  gave  J.B.  CaoerUry  a  new  and  inde- 
pendent interest  for  the  life   of  the  King,  acquired 
by  his  own  purchase,  and  over  that  interest  he  had, 
at  law,  a  perfect  and   absolute  control.    Upon  this 
olgection,  therefore^  the  lessor  of  the  plaintiff  cannot 
possibly  succeed.    The  other  objection  depends  upon 
the  effect  of  the  conveyance  to  the  Bishop ;  first,  as  far 
as  it  respects  generally  any  prior  subordinate  interest, 
derived  under  the  lease  of  1751 ;  and  secondly,  as  far 
as  it  respects  such  an  interest  as  the  particidar  lease 
to  th^  deiiendant's  father  conferred.    The  conveyance 
toi  tfa^  Bishop,  as  between  him  and  the  conveying 
parties,  operated  as  a  sunrender  of  the  lease  of  1751 ; 

and 


154  CASES  IN  EASTER  TERM 

1816.        ^^^  1^  ^^^  urged^  that  such  a  surrender  would  annihi^ 
■  '  late  all  interests  derived  under  that  lease.     No  autho- 

^VadIT"'  rity,  however,  which  goes  the  length  of  that  posiUmi, 
against  ^_  ftdduced ;  and  we  consider  it  as  clear  law,  that 
though  a  surrender  operates  between  the  parties  as  an 
CKtinguishment  of  the  interest  which  is  surrendered, 
it  does  not  so  operate  as  to  third  persons,  who  at  the 
time  of  the  surrender  had  rights,  which  such  extin* 
guishmait  would  destroy,  and  that  as  to  th^n,  the 
surrender  operates  only  as  a  grant,  subject  to  tkeur 
light,  and  the  interest  surrendered  sdll  has,  for  the  pre* 
serration  of  their  right,  continuance.  This  is  esta- 
blished, by  the  plain  and  unequivocal  language  of  Ok 
JJit.  338.  b.,  and  other  authorities,  and  the  law  would 
work  great  injustice  were  it  otherwise.  Lord  Cofa^ 
after  noticing,  that  as  between  the  parties  to  a  surrender 
the  estate  is  absolutely  drowned,  say%  ^  But  having 
regBxd  to  strangers  who  were  not  parties  or  privies 
th^^eunto,  (lest  by  a  voluntary  surrender  they  may 
receive  prejudice  touching  any  right  or  interest  they 
had  before  the  surrender,)  the  estate  surrendered  bath, 
in  consideration  of  law,  a  continuance  f  and  anumgit 
other  instances,  he  puts  this :  *<  If  tenant  for  life  pant 
.  a  rent-charge^  and  after  surrender,  yet  the  rent  re- 
mainetb,  for  to  that  purpose  he  (that  is  the  surrender^) 
oometh  in  under  the  char^pe."  So  that  though  the 
life-estate  out  of  which  the  rent  is  granted  is  as 
between  surrenderor  and  surrenderee,  eitinct  and 
gone,  yet  as  between  the  surrendereie  and  the  grantee 
<rf  the  rait^charge^  it  haa  oontinttanoe  sp  as  to  si^>port 
the  rent-charge  till  the  original  teoant  for  l)fe  c(ies* 

< 

Davenport*  case,  8  Cq.  144.  b^  siqiplies  another  in^ 
stance  stiU  near^  the  presmt  case.    Tenant  lor  fifWen 

years 
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yean  of  a  rectory,  to  which  the  advowson  of  a  vicarage 
was  appendant,  granted  to  the  plaintiff  the  next  pre- 
sentation to  the  vicarage,  if  it  should  become  vacant 
during  the  term  of  years  which  the  grantor  then  had 
in  the  rectory.  The  grantor  afterwards  surroidered 
his  term  to  the  reversioner,  after  which  the  vicarage 
became  void ;  and  in  quare  impedit  the  question  was, 
whether  the  surrender,  which  as  between  the  parties 
had  put  an  end  to  the  term  of  years,  had  extinguished 
the  plaintiff's  right,  and  it  was  resolved  that  it  had 
not;  because  the  term  for  the  benefit  of  the  grantee 
has  to  some  respect  continuance,  although  in  ret 
veritate  it  is  determined.  There  are  other  authorities 
to  the  same  effect,  and  none  the  other  way;  and  we  are 
therefore  of  c^nion,  that  the  lease  of  1798  is  not 
invalidated  by  the  surrender  to  the  Bishop,  unless  this ' 
leasee  from  its  breaking  in  upon  the  copyhold  tenure 
during  its  continuance^  is  to  stand  upon  a  diflfereot 
footing  from  other  Ibises.  But  upon  what  ground  is. 
sudi  an  exception  to  be  made  ?  It  was  said  that  this 
was  a  wrongful  leasee  but  no  authority  was  cited  to 
prove  it  wrongful;  and  though  many  instances  are  put. 
in  the  books  of  such  leases,  there  is  not  even  a  dictum 
that  they  are  wrongful.  They  suspend  the  copyhold 
tenure,  indeed,  during  their  continuance,  but  the  copy-, 
hold  tenure  would  be  equally  suspended,  if  the  lord,  fro 
tempore,  were  to  keep  the  copyhold  in  his  own  hand, 
during  the  continuance  of  his  estate ;  and  if  the  owner 
of  the  manor  wished  to  protect  the  suspension  of  the 
d^yhold  tenure  by  such  means,  lest  it  should  injure, 
the  inheritance  of  the  manor,  he  should  have  guarded 
against  it,  before  be  granted  a  particular  interesti  as 
an  estate  &t  li&,  in  the  manor,  Iq^  imposing  %daquat^ 

restric- 
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1S16. 


Dot,  dem. 

BSADON, 

againsS 
Ptki. 


restrictions  upon  the  grantee.  Upon  jthe  whole,  theve^. 
fore,  we  are  of  opinion,  upon  the  first  question  in  this* 
case,  that  the  lease  of  179S  is  still  a  valid  lease  at  law,, 
and,  consequently,  that  without  entering  upon  the- 
second  question,  which  it  becomes  unnecessary  to  de^ 
tennine,  there  must  be 

Judgment  for  the  Defendant.' 


Mfmiay, 
May  17th. 

C^mpcnution 
for  lo^  of  time 
dUallowed  to 
two  merchants 
coming  from 
abroad  at  wit- 
nesses. 


Moor  against  Adam. 

TN  an  action  of  assault  and  battery  committed  at  AU-^ 
carU  in  Spain^  per  quod  plaintiff  was  unable  any- 
longer  to  carry  on  his  trade  there,  and  was  obliged  to- 
rerooye,  &c  the  plaintiff  obtained  a  verdict,  and  upon' 
the  taxation  of  costs,  clahned  to  be  allowed  the  sum  of 
1225/.,  disbursed  by  him  in  payment  to  three  witnesses 
who  were  examined  at  the  trials  and  came  from  Alieani' 
for  the  express  purpose.     Two  of  the  witnesses  were 
merchmts  at  Alicantj  and  the  third  was  their  dork,  and' 
the  Master  allowed  the  sum  of  603/.  85.  for  the  expenses 
of  their  journey  and  Toyage  going  and  comings  and^ 
daring  their  stay  herc^  but  refused  ta  make  any  allow* 
ance  in  respect  of  the  payment  made  to  ihemjbr  their- 
loss  of  time. 

And  upon  a  former  day  in  this  term  a  rule  nisi  was- 
obtained  upon  an  affidavit  of  the  plaintiff  disclosing  the* 
above  facts,  and  stating  that  the  two  merchant  witnesses 
were  obliged,  during  their  absence  from  Alicantj  t€t 
suspend  ail  dealings,  and  represented  that  they  had' 
sustained  considerable  loss  in  consequence  of  thdr  at* 
tendance,  and  that  the  compensation  paid  to  the  other 
witness  was  for  his  salary.  There  was  att  affidavit  also- 
stating 


Adam, 
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stating  two  instances  before  the  Master  in  1814,  in  one         1816. 
of  which,  {Mellish  v.  Andrews^)  the  Master  at  first  r^     • 
fused  to  allow  for  loss  of  time  of  a  witness  coining        ^oiu/ 
from  abroad,  but  upon  its  being  referred  to  him  to  re* 
view  his  taxation,  had  ultimately  allowed  it;  and  in  the 
other  he  had  allowed  the  sum  of  130/.  on  a  similar  ac- 
oount*    And  it  was  argued,  from  these  instances,  and 
from  the  case  of  Schimmel  v.  Lousada  (a),  that  the  prac- 
tice warranted  an  allowance  for  loss  of  time.  ^ 

Jn  answer  to  the  above  affidavits,  it  was  sworn  that 
moae  of  the  said  three  witnesses  gave  any  evidence  what- 
ever relative  to  the  assault ;  that  one  of  them  was  ab« 
sent  from  AUcatU  at  the  time  when  it  was  committed, 
and  his  evidence  related  only  to  the  value  of  the 
plaintifTs  business,  and  to»his  being  unable  to  cany  it 
on  after  the  assault;  another  was  out  of  the  room 
where  the  assault  waii  made,  an^  only  heard  blows 
given ;  and  the  third  spoke  only  to  the  plaintiff's  hav-> 
iflg  been  threatened  by  the  defendant,  in  the  event  of 
his  making  any  publication  in  the  newspaper  concern* 
ing  the  defendant. 

.  T%e  Attorney  General  and  Marryat^  who  now  showed 
causey  compared  this  to  an  allowance  for  contingent- 
damages,  which  the  Court  had  refused  to  make,  saying 
it  would  be  a  dangerous  precedent  {b) ;  and  they  denied 
that  the  case  of  Schimmel  v.  I/msada  laid  down  any 
rule  respecting  compensation  to  witnesses  for  loss  of 
tim^  for  the  Court  was  wholly  silent  upon  that  head ; 
and  the  practice  of  making  allowance  for  loss  of  time 
seems  hitherto  to  have  been  confined  to  professional 
men. 

(tf)  4  TdVJtl.  695.  i^y^Httlkwn  f.  Uta^Ust  iDw^U  438* 

Top- 
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181^.  Tl^ifig^and   Toddy j  contra,  urged,  that  inasmuch 

""""^  as  the  Master  had  allowed  travelling  expenses,  it  must 
axmnst  be  taken  that  these  were  necessary  witnesses;  and 
Schmmel  v.  Ixmsada  in  surely  an  authority  for  allowing 
compensation  for  loss  of  time ;  because  the  disallowance 
of  it  was  one  of  the  grounds  upon  which  it  was  prayed^ 
that  the  prothonotary  might  review  his  taxation,  and 
the  Court  referred  it  back  to  him  generally.  As  there 
is  no  way  of  compeUing  the  attendance  of  witnesses 
who  are  abroad,  if  it  is  to  be  understood,  as  a  general 
rule,  that  such  a  witness  shall  not  be  allowed  any  cont^ 
pensation  for  loss  of  time,  it  will  cast  an  intolerable 
burden  upon  plaintifls,  because  the  expense  of  obtun- 
ing  a  witness  may  oftentimes  exceed  the  value  of  the 
stake. 

Lord  Ellenborouoh  C.  J.  I  do  not  think  that  the 
Court  18  called  upon  to  lay  down  any  rule  peremj^* 
torily,  that  in  no  case  whatever,  where  a  witness  comes 
from  abroad|»  shall  there  be  an  allowance  made  to  hun 
for  loss  of  time ;  but  as  far  as  I  am  able  to  collect^ 
from  the  books  and  precedents  which  have  been  pro- 
duced, this  does  not  appear  to  me,  upon  the  affidavits, 
to  be  a  case  in  which  such  an  allowance  ought  to^  be 
made.  Looking  to  what  has  been  the  practice  in  former 
cases,  and  to  the  case  in  DougLf  one  cannot  help  per- 
ceiving^ that  widiout  laying  down  any  general  rule, 
there  has  been  an  inclination  manifested  to  exclude 
allowances  of  this  nature  to  witnesses  IDce  the  present. 
And  upon  this  occasion,  considering  the  sort  of  en* 
denee  which  these  witnesses  gave,  it  might  not,  per- 
haps, be  ultimately  beneficial  to  the  party  to  have  the 
matter  reviewed  by  the  Master^  because  I  am  not  sure 

12  that 


Adam. 
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that  the  Master  might  not  think  it  proper  to  strike  out  1816. 
one  or  two  of  the  witnesses  altogether.  That,  however,  -^— * 
is  not  the  question  here ;  but  whether  the  Master,  in  ^mw/ 
disallowing  compensation  for  loss  of  time,  has  not  acted 
conformably  to  the  practice.  I  think  he  has.  Some 
light  is  thrown  upon  this  point  by  the  statute  of  (a)  EUz. 
wbich  provides,  that  such  reasonable  sums  as^  having 
regard  to  distance  of  place,  are  necessary  to  be  allowed, 
shall  be  tendered  to  witnesses  When  they  are  served 
vrith  process. 

HoLROTB  J.  mentioned  a  case  from  memory,  irfiidi 
he  had  received  from  Ckambre  J.,  then  Baron  of  the 
Exchequer,  where  the  Court  delivered  their  opinion 
seriatim,  against  the  allowance  of  compensation  for  loss 
of  time  to  a  medical  person,  who  came  as  a  witness 
from  Edinburgh. 

Per  Curianh  Rule  discharj^^ed.  {b) 

{a)  5^/fx.  £.9. 1. 13. 

(b)  Lord  BUe9ib§rmgh  C.  J.,  duiiiig  the  argument,  referred  to  a  note 
in  tbe  Matter's  Boo>,  *'  Trm.  48  G.  3.,  Lowry  ▼.  Doubltday.  The  Mat- 
"  ter,  on  tazitioo.  (laving  refused  to  allow  a  guinea  a  day,  paid  to 
**  each  of  two  merdiJnts,  who  came  as  witnesses  from  Newcastle,  it 
**  was  moved  by  Dsmfier  to  refer  it  back  to  the  Master  for  his  review; 
**  but  a  tnte  nid  was  refused."  And  His  Lordship  added,  that  he  be- 
lieved the  practice  had  been  to  mtke  allowance  to  medical  men  and 
attormes,  but  not  to  others. 
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Trinity  Term^ 


In  the  Fifty-sixth  Year  of  the  Reign  of  Oeobgb  III. 


MEMORANDUM. 

At  the  commencement  of  this  Term,  John  HuUock, 
Esquir^  was  called  Seijt.,  and  gave  for  his  motto, 
"  Auspicium  melioris  cm!* 


Dob,    on    the  Demise  of  PiTcasB,    against  Pnday, 

°  June  14th. 

ANDERso^7  and  Another. 

AT  the  trial  of  this  ejectment,  before  Lord  EUenbo-   A  creditor,  b«. 
rough  C.  J.,  at  the  Middlesex  sittings,  the  plaintiff  i^t'im  a!et'of 
claimed  by  assignment  from  the  sheriff  of  a  term  of  ^^"'SSSiS^ 
years,  seized  under  an  execution  against  one  S^ruber,  at.  by  his  debtor, 
the  suit  of  the  lessor  of  plaintiff.     The  defence  was,  the   composition 

deed  for  the 
amount  of  his  debt,  and  received  a  dividend  under  it :  Held,  that  he  mighty  notwithatand* 
log,  become  a  petitioning  creditor,  in  respect  of  the  original  debt 

Vol.  V.  M  b^k* 


Amoiuok. 
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181  tf.  bankruptcy  of  arttfi^,  on  the  17th  of  October^  1813, 
"""^  before  the  execution,  and  that  the  defendants  were  his 
againtt  assignees;  and,  in  ^*der  to  establish  the  petitioning  cre- 
ditor's debt,  the  defendants  proved  two  promissory  notes, 
made  by  the  bankrupt,  to  one  Burgess,  (the  petitioning 
creditor,)  dated  the  18th  of  September ,  1813,  one  for 
100^.,  the  other  for  30/.  The  plaintiff,  in  reply,  produced 
a  deed  of  assignment,  of  the  15th  Kaoember^  1818,  exe- 
cuted by  Burgess  and  the  defendants,  and  several  other 
creditors,  whereby,  in  consideration  of  the  assignment, 
and  of  the  covenant  otStruber,  the  said  parties  released 
Struber  from  all  actions  and  demands.  tJnder  this  deed, 
Burgess  received  2s.  6d.  in  the  pound,  on  the  amount  of 
his  debt,  having  sutiscribed  himself  as  a  creditor  for 
1132.  15s/;  but  it  appeared,  that  at  the  time  of  his  be- 
coming a  party  to  this  deed,  he  had  not  any  knowledge . 
of  the  act  of  bankruptcy.  It  was  contended,  that  as 
Burgess  was  a  party  to  this  deed,  and  had  receired  a 
payment  under  it,  he  oiight  not  to  b^  permitted  after- 
wards to  abandon  it,  and  become  the  petitioning  cre- 
ditor ;  and  Tappenden  v.  Burgess  (a)  was  cited.  .  It  was 
ruled,  however,  by  Lord  EUenborough  C.  J.,  that  as  the 
deed  was  void  by  reason  of  the  act  of  bankruptcy,  JBur- 
giis  was  not  estopped  from  proceeding ;  that  the  estoppel 
was  confined  to  those  cases  where  the  party  who  had 
executed  the  deed  set  up  that  deed  as  an  act  of  bank- 
ruptcy ;  and  that  it  was  competent  to  Burgess  to  be- 
come the  petitioning  creditor;  and,  thereupon,  the 
plaintiff  was  nonsuited. 

• 

Peake  now  moved  to  set  aside  the  nonsuit,  on  the 
ground  taken  at  tlie  trial.     He  admitted,  that  the  deed 

(a}  4  JBoiT,  SaO. 

would 


* 
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would  be  inoperative  as  to  strangers,  but  it  was  other-        1816^ 
wise  as  to  Burgess,  who  was  a  party  thereto ;  and  he       ^^~* 

DOK 

referred  to  Bamfardy*  Baron,  {a)  against 

AXBBBMir. 

Lord  EUenborough  C.  J.  The  creditor  takes  a  bad 
Meurity  of  which  he  cannot  avail  himsdf,  and  after- 
wards resorts  to  a  remedy  which  cannot  be  impeached. 
Why  should  he  go  on  receiving  under  a  bad  tide^  when 
he  eould  obtain  payment  under  a  valid  one?  It  was 
dpen  to  any  person  to  disturb  or  defeat  the  arrange- 
ihenti  as  it  stood  upon  the  deed  of  composition.  This 
is  quite  di£Pcrfent  from  the  authority  cited,  where  the 
creditors,  who  had  signed  the  deed  of  assignment,  and 
were  privies  to  the  transaction,  attempted  to  set  it  iip 
as  an  act  of  bankruptcy. 

Bayley  J*  At  the  time  when  Burgess  signed  the 
deed,  he  was  ignorant  of  an  act  of  bankruptcy.  When 
he  received  tlie  2s.  6d.  in  the  pound,  he  contemplated 
that  he  should  receive  an  indefeasible  payment;  but 
afterwards,  finding  himself  mistaken,  he  resorts  to  an* 
other  course ;  and  I  do  not  see  any  reason  why  he  should 
go  on  under  a  deed  executed  in  ignorance,  and  under 
concealment  The  bankrupt  was  guilty  of  a  fraud,  by 
concealing  instead  of  disclosing  an  act  ol  bankruptcy, 
which  distinguishes  this  case  from  Bamfbrd  r*  Baron. 

AbHott  J.    The  creditor  was  not  bound  to  go  cm 
under  an  invalid  security. 


refilled. 


(•)  6  T.  S.  594.  fi. 
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1816. 


off. 


saiurday,  Oldenshaw  ogoinst  Thompson. 

Junt  15tlL 

In  oof enmt,  TN  covenant  by  the  plaintiff  as  executor,  upon  an 

fi^m^w^  indenture  of  lease,  made  by  the  testator  to  the  de- 

*  ''^^p^ .  fendant,  of  a  messuage  and  premises  and  fixtures,  for 

feodant  cannot  three  years  and  a  quarter's  rent,  the  defendant  pleaded 

go  into  eridencv 

upon  the  set-       9ion  estfadum^  and  gave  a  notice  of  set-off  for  mon^  paid 

to  and  for  account  of  the  testator  in  his  life-time.  At 
the  trial  before  Lord  EUenborough  C.  J^  at  the  last 
London  sittings,  his  Lordship  having  refused  to  admit 
evidence  upon  the  set-off,  there  was  a  verdict  for  the 
pluntiff. 

Searteti  now  moved  for  a  new  trial,  and  referred  to 
Stat  2  G.  2.  c.  22.,  which  enacts,  that  where  the  plain- 
tiff sue  as  executor,  and  there  are  mutual  debts  between 
his  testator  and  the  defendant,  one  debt  may  be  set 
against  the  other,  and  such  matter  may  be  given  hi  evi- 
dence on  the  general  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require,  so  as,  at  the  time  of 
pleading  the  general  issue,  where  any  such  debt  is  in- 
t^ided  to  be  insisted  on  in  evidence,  notice  be  given 
of  the  debt  so  insisted  on.  Wherefore,  in  Gcnoery. 
Hunt  (a),  it  was  adjudged,  in  a  case  like  the  present,  con- 
trary to  what  Dentofi  J.  had  ruled  at  the  trial,  that  the 
evidence  ought  to  have  been  received ;  for  the  general 
issue  mentioned  in  the  act  must  be  understood  to  be 
any  general  issue.  And  though  it  might  be  doubt-* 
ful,  upon  this  statute  alone,  whether  the  evidence  offered 

(a)  BwUn  X  P<  181.    Samtt,  990,  S91«  3d  edit, 

at 
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at  the  trial  was  admissible^  inasmuch  as  the  plea  of  non  1816. 
esi  /actum  is  not,  strictly  speakinir,  the  general  issue,  """^ 
notwithstanding  it  be  commonly  termed  so  in  covenant,        agpmit 

yet  the  slat.  8  G.  2.  c.  24.  has  left  no  doubt,  because, 
by  that  statute,  mutual  debts  may  be  set  against  each 
other  in  all  cases,  except  where  either  of  them  accrue 
by  reason  of  a  penalty  in  a  bond  or  specialty,  in  which 
case  it  must  be  pleaded.  Therefore,  subject  to  that 
exception,  it  now  seems,  that  mutual  debts  may  be  set 
against  each  other  in  all  cases,  without  pleading  \U 

.  Lord  Ellehborough  C.  J.  A  good  reason  was,  I 
remember,  suggested  at  the  trial,  why  the  defendant 
should  not  go  into  this  evidence,  namely,  that  it  would 
operate  as  a  bar;  and  certainly  it  is  a  misconception 
of  what  is  the  general  issue  to  say  that  non  est  factum 
is  that  plea*  The  general  issue  means  such  a  plea  as 
puts  the  whole  in  issue,  which  non  est  factum  clearly 
does  not  I  cannot  help  thinking,  that  Mr.  Justice 
Denton^^  opinion  at  nisi  priuSf  was  more  correct  than 
that  of  the  Court  afterwards, 

Batlet  J.  Nan  est  factum  is  not  the  general  issuer 
for  it  only  puts  in  issue  the  deed ;  and  how  is  t^ie 
judgment  to  be  entered,  supposing  the  defendant  should 
fail  upon  the  non  est  factum^  but  prove  his  set^oiT? 

Abbott  J.  I  have  often  heard  it  doubted,  whether 
there  is  any  general  issue  in  covenant. 

The  Court  refused  the  rule  upon  this  point,  but 
granted  a  rule  nisi,  upon  affidavit,  to  set  ^side  the 
verdict,  on  payment  of  costs,  withdrawing  the  plea,  and 
pleading  speciallj^. 

M  ? 
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^a^Hk  Warwick  and  Another  against  Collins. 


Land  which  is 
of  a  goodna- 


TN  this  case,  which  was  an  action  of  debt,  dn  the 
taT«rqi]aUt^  Stat.  2  and  3  Edw.  6.  t\  13.,  for  not  setting  out 

immJ^tety,'  tithes  of  biirley  and  oats,  in  the  year  1813,  in  the 
?^*  A^1^d3  P^^*  ^^  WetheraU,  the  cause  came  on  to  be  tried  a 
Edw.  6.  c.  13.,    second  time^  before  Richards  B.,  at  the  last  Cumberland 

although  the 

ezpeoce  attend-  assizcs,  in  pursuance  of  a  rule  of  this  Court  («)  Nearly 

log  the  breaking 

it  up  and  liming  the  Same  evidence  was  given  as  on  the  former  occasion, 
retarn  made^to    <^d  it  was  likewise  proved,  that  the  quality  of  the  land 

thei!^fim    ^^  ^  S^^  ^  ^^^  average  of  the  old  inclosed  lands; 

yean  of  cuiu.    (imt  in  1813  it  was  again  sown  with  oats,  and  the  crap 

was  rather  better  than  the  first  year;  that  in  1814  it 
produced  a  good  crop  of  turnips,  and  in  1815  aaoth^v 
crop  of  oats,  which,  in  some  parts,  were  very  good,  but 
Ip  others  failing.  As  to  the  barley,  the  half  acre^  in 
1812,  was  more  abundant  than  that  grown  on  the  old 
inclosed  land  in  the  neighbourhood,  and  of  as  good 
quality.  The  whole  expenoe  of  ploughing,  soaring,  and 
harrowing  this  land,  and  of  the  seed,  was  estimated 
at  about  lU.  per  aere.  With  respect  to  the  general 
course  of  husbandry,  applicable  to  lands  of  this  de- 
acription,  it  was  proved,  that  when  grazing  land  is 
ploughed  for  corn,  it  is  not  usual  to  plough  it  three 
times,  it  is  usually  sown  after  the  first  ploughing; 
but  if  the  land  has  Iain  a  long  lime  without  ploughing, 
it  is  usual,  on  breaking  it  up,  to  use  lioie.     As  to  the 

• 

us6  of  lime,  it  was  stated  that,  when  land  has  not 
been  ploughed  before,  it  is  not  usual  to  convert  It  into 
without  lime;    the  proper  quantity  of  which 

(a)  See  atUs,  voL  2.  p.a4SI. 

if 


IN  THE  Fipnr-sixTH  Y£AR  09  GEORGE  III.  Itl 

is  about  thirty  bushels  per  acre.  The  use  of  lime  is  to  181S* 
dissolve  the  moss,  and  destroy  the  integuments  mor^  ^  , 
readily  than  the  mere  exposure  to  the  air,  after  plough*  «0a<iMe 
iiigt  can  do.  In  the  absence  of  lime,  a  longer  fkliow 
becomes  necessary,  and  a  more  distant  crop  may  be  ex* 
pected.  One  of  the  witnesses  swore,  that  the  necessity 
of  using  lime  depended  on  the  state  of  the  land,  and 
not  upon  its  natural  quality ;  that  if  land  of  a  good  na^ 
tural  quality  has  remmned  long  unploughed,  it  requires 
lime^  not  indeed  in  such  large  quantities  as  land  of  a 
bad  quality.  The  effect  of  lime  is  to  neutralise  the 
acid  in  a  barren  soil.  The  land  in  question  was  about 
twelve  miles  distant  from  any  lime-pits,  so  that  a  team 
could  only  go  once  a  day,  and  the  expence  of  liming 
was  estimated  at  about  1/.  per  acre.  One  of  the  sur- 
veyors proved  that  he  did  not  consider  forty  bushels 
OS  an  extraordinary  quantity  of  lime  for  land  which  had 

never  been  broken  up  before ;  that  the  soil  of  the  land 

• 

In  question  was  of  a  very  good  natural  quality,  and 
was,  in  the  years  1813  and  1814,  worth  40^.  per  acre,  to 
be  let  for  seven  years,  the  tenant  being  at  the  expence 
of  cultivation.  The  defendant,  as  before^  gave  no  evi* 
fleoce,  but  argued,  from  the  plaintifis'  evidence^  that 
the  land  was  barren,  within  the  meaning  of  the  statute. 
The  learned  Judge  referred  the  jury,  as  to  the  law,  to 
the  judgment  of  the  Court,  when  the  rule  for  a  new 
trial  was  made  absolute,  (a)  The  jury  found  for  the 
defendant.  In  the  following  term  a  rule  nisi  was  ob« 
tained  for  setting  the  verdict  aside. 

Scarlett^  HuUock^  Littledale^  and  Tindal^  who  shewed 
cause,  argued  from  the  evidence,  that  this  was  land 

(a)  8m  nnUp  toI.  S.  p.  Sf  €• 
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18 16.  which  required  an  extraordinary  d^ee  of  nianiuratice» 
and  therefore  was,  according  to  the  authorities,  barren 
within  the  meaning  of  the  act.  Nothing  but  its  being 
barren  could  account  for  the  use  of  lime  in  the  preset 
instance^  because  lime  is  never  used  upon  land,  of  ordi- 
nary fertility,  when  it  is  first  broken  up  for  a  crop  of 
oats.  The  quantity  also  used  in  this  instance,  as  well 
as  the  distance  from  which  it  was  brought,  indicated, 
that  without  a  very  extraordinary  expence  in  the  ma- 
nurance,  the  land  could  not  have  been  brought  into  a 
state  of  oultivation,  which  is  the  test  whereby  to  judge  of 
((  barren"  within  the  meaning  of  the  statute*  Barren* 
ness,  in' the  sense  of  the  statute,  does  not  mean  a  pod- 
tiye  incapacity  to  produce  any  thing  (for  scarce  any 
land  is  of  that  description),  but  a  relative  inaptitude  to 
culture^  taking  into  consideration  the  painsmnd  expence 
of  bringing  it  into  cultivation  at  all* 

Bidiordsonh  J*  Williams^  and  LepWj  contra,  argued 
that  it  would  be  strange  to  call  that  land  <<  suip^e  na^ 
turd  steriliSf**  which,  upon  being  broken  up,  should 
produce  successive  crops  in  the  first  five  years,  without 
any  additional  expence  in  the  manuring  after  the  first 
year.  Yet  such  being  the  land  in  this  instance,  it  was, 
by  the  present  verdict,  found  to  be  barren.  The  jury 
proceeded  upon  an  erroneous  principle,  by  entering 
into  nice  calculations  of  the  expence  of  procuring  lime ; 
as  if  the  quality  of  the  land  were  to  be  determined  by 
the  greater  or  less  facility  of  obtaining  manure  for  it. 
So  far  from  it,  a  reference  to  the  authorities  will  shew, 
that  the  necessary  expence  of  obtaining  the  first  crop 
has  never  been  taken  into  the  account,  to  form  a  cri- 
terion, whether  land  be  exempted  from  tithe  or  not. 

In 
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In  Sheringiony.  Fleetwood  (a),  Witty.  Buck  (i),  and        1816. 
StockmzU  V.  Terry  (c),  tithe  was  holden  to  be  payables        — — 
and  yet  the  lands  were  not  cleared  without  much  ex«        omaAfM^ 
pence.     So  here,  the  use  of  lime  was  only  a  mode  of       Cowawi. 
clearing  the  land,  the  effect  of  it  being  to  destroy  the 
moss  and  int^uments,  and  to  dissolve  the  v^table 
matter :  it  was  not  used  on  account  of  the  barrenness 
of  the  soil.     To  constitute  land  barren,   within  the 
meaning  of  the  statute,  it  should  be  shewn,  that  the  land, 
after  the  removal  of  all  incidental  incumbrances,  cannot, 
without  very  extraordinary  expence  of  cultivation,  be 
made  ordinarily  productive,  comparing  it  with  other 
land  in  the  neighbourhood;  the  contrary  of  which  was 
proved  in  this  case.     Perhaps  the  word  <*  expence^" 
which  is  in  the  concluding  sentence  of  the  judgment  in 
the  former  case  {d)j  is  not  sufficiently  explicit,  since  it 
might  be  imagined,  that  expence,  in  a  pecuniary  sense, 
was  the  thing  signified,  whereas  the  meaning  is,  the 
quanti^r  of  labour  and  pains* 

• 

Lord  Ellenborough  C.  J*  The  question  in  this 
case  is,  whether  this  land  comes  within  the  description 
mentioned  in  the  statute^  that  is,  '<  such  barren  heath 
or  waste  ground,  which,  before  this  time^  have  laid 
barren  and  paid  no  tithes,  by  reason  of  the  same  bar- 
renness/' We  are  now  to  decide  upon  the  meaning  of 
the  word  barren  in  the  statute,  with  reference  to  what 
appears  by  the  evidence.  In  the  course  of  the  argu* 
raent,  it  occurred  to  me,  that  so  far  as  related  to  the 
barley,  there  was  an  end  of  the  question ;  because  as 


(a)  Cro,  EHx,  475.  (b)  3  Btdst.  166. 

(c)  1  res. }  17,  (cf)  jinie,  toL  2.  p.  362,  S63, 
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1816.       to  that  crop,  it  did  not  appear  that  any  greater  quantity 

of  lime  was  u&ed  than  is  ordinarily  used  for  the  culti- 

Bgniatt  vation  of  a  crop  of  that  description ;  nnd,  therefore, 
that  part  of  the  case  aeemed  to  stand  cleai*  of  the  ob- 
jection, as  it  applie»  to  the  oats.  Upon  further 
consideration,  however,  I  think,  that  the  verdict  is 
improper,  as  well  with  respect  to  oats  as  to  barley. 
The  whole  evidence  is  to  be  considered  with  refer- 
ence to  the  question,  whether  the  land  was  intrinsi- 
cally barren,  or,  in  the  language  of  the  law,  "  sudpte 
nahird  slerUis,"  that  in,  in  its  own  nature  and  quality. 
The  onus  lies  upon  the  defendant,  who  claims  exemp- 
tion, to  shew,  either  by  evidence  in  chieG  or  by  cr<iss 
examination,  expressly,  or  by  reasonable  inference,  that 
the  land  is  barren.  As  to  any  express  evidence,  when 
I  find  that  one  witness  says  that  it  is  good  land,  an- 
other, that  it  is  of  a  good  quality,  and  that  all  esta-  , 
bllsh  the  soil  to  be  good,  how  am  I  to  conclude  from 
this  that  it  is  barren?  But  it  is  sought  to  raise  the 
inference  that  ic  is  barren  iu  this  way.  Thirty-five  or 
forty  bushels  of  lime  per  acre  appear  to  have  been 
used;  and  these  thirty-five  or  forty  bushels,  owing 
to  the  remoteness  of  the  lime-pits  from  which  the 
lime  is  procured,  much  exceed  the  ordinary  value; 
and  henco  we  are  called  upon  to  infer  that  the 
land  is  naturally  barren ;  as  if  either  the  fertility  of 
the  soil  or  its  inaptitude  to  cuttivation  can  depend  npon 
the  remoteness  or  juxta-position  of  lime^its.  The 
espence  of  procuring  the  lime  will,  indeed,  vary  with 
this  circumstance;  and  here,  I  think*  the  learned  coiuud 
who  addressed  the  Ckiurt  last  has  well  observed,  that 
there  is  a  laxity  of  expression  in  the  term  **  expence," 
which  is  to  be  found  in  the  last  sentence  of  our  former 
judgment  in  this  case ;  and  I  agree  that  "  expenditure' 

WNlld 
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would  hare  been  the  more  correct  phrase,  <<  expence''        1816. 

denoting  something  of  a  pecuniary  nature.    Taking  it,       

theo,  that  forty  bushels  of  lime  per  acre  were  expended,  4^11!^^ 
I  advert  to  the  argument  of  Mr.  WiUiams^  that  the  use  ^olum*. 
of  lime  was  to  be  considered  only  as  a  mode  of  remov- 
ing incidental  obstructions  and  incumbrances.  The 
argument  was  urged  ingeniously  with  reference  to  th# 
cases  of  Sherington  v.  Fkeiwood^  and  Witt  v.  Buek^ 
from  which  it  was  inferred  that  the  removal  of  inci- 
dental incumbrances  is  not  to  be  set  down  to  the  account 
of  extraordinary  expenee.  In  some  cases  water  impedes 
the  progress  of  cultivation,  in  others  roots ;  in  the 
present  case,  whins  and  furze ;  all  these  must  be  re* 
moved  by  the  nespective  processes  applicable  to  their 
remevaU  before  the  expence  of  cultivation  can  properly 
.be  said  to  begin.  The  use  of  lime  may  be  a  process  for 
the  extinction  of  some  of  these  impediments,  although 
it  is  not  laid  on  the  land  until  after  ploughing;  because 
it  may  operate  to  brefik  and  pulverize  the  indurated 
masses.  Aqd  this  effect  seems  to  be  perceptible  in  the 
present  instance:  for  we  find  that  in  every  successive 
year  there  was  an  improved  crop ;  from  which  it  is 
clear  that  the  lime  was  gradually  destroying  the  impe* 
diments,  its  operation  not  being  confined  to  the  first 
crops,  but  extending  to  the  others  in  succession.  So 
diat,  if  the  expence  of  liming  could  be  taken  into  the 
account,  it  must  be  distributed  over  the  four  successive 
crops.  But  I  am  not  able  to  pronounce  that  it  was 
used  at  all  with  reference  to  any  natural  infecundity  of 
the  soilf  What  is  there  to  shew  that  the  soil  was 
inapt  by  nature,  and  that  it  required  some  very  extrar 
ordinary  expenditure  of  labour  and  means  to  overcome 
this  inaptitude  ?    In  the  absence  of  any  such  propf,  I 

am 


I 

I 
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1816.       am  at  a  loss  to  say,  in  contradiction  to  the  witnesses 

who  declared  it  to  be  land  of  a  good  quality,  and  to  be 

agaitut  a  good  soU,  that  this  land  was,  within  the  meaning  of 
C0UUI9,  ^^  statute,  naturally  barren,  because  lim^  has  been 
laid  upon  it  in  a  larger  quantity,  perhaps,  than  is 
usual ;  more  especially  when  this  may  be  referred  to 
ihe  removal  of  incidental  impediments.  With  reference^ 
therefore,  to  the  oats,  as  well  as  the  barley,  on  which 
I  cannot  see  any  doubt,  there  does  not  appear  to  be  evi- 
dence on  which  we  can  safely  infer  the  natural  sterility 
of  soil.  The  distance  of  lime-pits  cannot  surely  form 
a  consideration  in  the  question  of  the  natural  barren- 
ness of  land :  it  never  can  be  called  barren  because  it 
lies  a  certain  number  of  miles  from  lime.  Whole  coun^ 
ties  mighty  according  to  this,  be  set  down  as  barren, 

I 

Baylet  J.      With  respect  to  the  barley,    there 
certainly  was  evidence  to  prove  that  it  was  a  good 
crop ;  and  if  the  witnesses  who  spoke  of  the  lime  meant 
to  confine  the  use  of  it  to  the  land  sown  with  oats, 
there  might  be  a  ground  for  a  new  trial ;  but  I  do  not 
find  that  the  barley  crop  was  made  a  point  upon  the 
motion  for  this  rule^   or  that  any  dissatis&ction  has 
l)een  expressed  by  the  learned  Judge ;  and  I  cannot 
help  thinking  that  the  evidence  as  to  the  lime  was 
applicable  to  the  barley  as  well  as  the  oats.     With 
respect  to  the  main  question,   I  find  that  the  statute 
does  not  merely  say,  "  barren  heath  or  wiste  ground^ 
but  adds,  ^*  'which  has  laid  barren^  and  paid  no  tithes 
by  reason  of  the  said  barrenness.^*    The  statute,  there- 
fore, is  not  confined  to  land  absolutely  barren,  but 
extends  to  such  as  has  lain  in  an  unproductive  state  by 
reason  of  its  barrenness.     We  are  here  to  enquire  why 

the 
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the  land  has  hdn  in  an  unproductire  state;  and  if  we        1816. 
find  that  it  is  on  account  of  the  extraordinary  expence 
.attending  its^  Cultivation,  then,  I  think,  the  land  may  be        agamd 
deemed  <<  barren,''  within  the  meaning  of  the  statute, 
and    entitled    to    the    statutable    exemption.      Lord 
Coke  speaks  of  *^  great  charge  and  industry  {a) ;"  and 
Lord  Hardwicke  of   "  expence/*  {b)     Mr.   WiUiam 
has   referred  to  several  cases,   which  may,  however, 
be  disposed  of  without  difficulty.     SAerington  v.  Iteet'- 
vooodf  and  such-like  cases,  establish  this,   that  in  the 
enquiry  whether  the  land  be  barren,  you  are  not  to 
take  into  consideration  the  necessary  expence  incurred 
in  removing  fortuitous  obstfuctions,  as  water,  stone, 
&c. ;  or,  in  other  words,  that  which  is  done  to  reduce 
the  land  into  a  fit  state  to  be  cultivated :  that  is,  as  it 
strikes  me,    into  a  fit  state  to  be  ploughed ;    after 
which,  all  expenses  necessary  to  bring  the  land  into  a 
productive  state  shall  be  taken  into  the  account.    Now, 
in  this  case,  if,  as  it  has  been  said,  the  lime  was  used  for 
the  purpose  of  removing  obstructions  only,  and  not  for 
that   of  cultivation,    the  question  might   have   been 
distinctly  put  to  and  answered  by  the  witnesses.     I 
cannot  suppose  but  that  the  jury  understood  the  pur- 
pose, and  that  it  was  for  the  cultivation  of  the  land.  Nor 
docs  it  appear  to  me,  that  it  was  improper  to  take  into 
the  account  the  distance  of  the  lime-pits,  because  land 
might  well  be  sufiPered  to  lie  in  a  barren  state  by  reason 
of  its  barrenness,  if,  from  the  distance  of  manure,  it  was 
not  worth  the  expence  of  redeeming  it.     Suppose  land 
which  requires  marl :   some  may  be  within  a  mile  of 
a  marl-pit,  other  twenty  miles  off.     If  it  be  asked  in 

(o)  S  Inst,  esc,  {b)  1  rtinll. 
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1816.        such  case,  if  titbe  shall  be  paid  for  the  one  and  not  the 
-        other;  I  answer  in  the  afiElrmative;   and  siy  reason 

againti  isy  because  you  have  the  means  of  making  the  one 
productive^  or  breaking  it  up ;  in  the  other^  you  have 
not.  I^  indeed,  the  argument  be  well  founded,  that 
because  both  were  upon  an  equality  at  first  breaking 
up,  both  au*e  therefore  equally  titheable,  I  admit  that 
my  reason  fails ;  but  I  deny  that  you  are  to  look  to  the 
natural  quality  alone,  and  not  to  the  relative  quality  of 
the  land.  If  you  cannot  bring  the  land  into  a  state  of 
productiveness  without  an  extraordinary  pecuniary 
expence,  then,  as  it  seems  to  me,  according  to  the 
authorities,  tlie  land  is  within  the  exception  of  the 
statute.  I  am  aware  that  some  of  the  witnesses  spoke 
of  the  land  as  being  a  good  soil,  and  worth  405.  per 
acre,  or  more;  but,  at  the  same  time,  it  must  be 
admitted,  that  it  was  for  the  jury  to  decide^  on  their 
credit,  as  to  this  point.  The  jury  were  probably 
persons  who  knew  the  land  in  the  neighbourhood,  and 
the  cultivation  it  required ;  and  if  they  were  the  fit 
persons  to  decide,  it  is  very  difficult  for  us  to  say  they 
have  come  to  a  wrong  decision.  But  further,  as  to  the 
land  being  worth  40;.  per  acre,  I  find  that  in  the  first 
year  (1811)  it  was  ploughed,  limed,  harrowed,  and 
afterwards  in  fallow.  During  that  year,  therefore, 
although  considerable  labour  and  expence  had  been 
bestowed  upon  it,  there  was  no  produce.  In  the  next 
year  there  was  a  crop.  I  believe  it  was  not  in 
evidence,  upon  this  last  occasion,  what  the  value  of 
that  year's  produce  was :  upon  the  former  trial,  there 
was  some  evidence  of  its  value.  It  is  now  in  evidence^ 
that  the  expence  of  ploughing,  sowing,  and  harrowing 
came  to  11^  per  acre.     According  to  the   former 

reports 
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report^  the  expences  of  clearing,  ploughing,  and  1816* 
harrowing,  including  lime,  with  the  expence  of  *— -— 
sowing  and  reaping,  made  a  total  of  13/.  per  acre.  In  ogaimt 
the  second  year,  then,  a  crop  is'  obtained,  which  oud»t, 
produces  8/.  per  acre.  Putting  the  rent  at  22.  per  acre 
each  year,  the  whole  expences  for  the  two  years, 
according  to  the  former  repbrt,  would  be  1*7/.,  and 
the  return  8/.  Thus,  at  the  end  of  the  second  year, 
Ihe  &rmer  is  out  of  pocket  9/.,  exclusive  of  the  tithe. 
In  the  third  year,  he  gets  a  crop  worth,  according  to 
the  former  report,  1 1/^  l^s.  per  acre.  Put  the  expences 
of  this  year  at  30^.,  and  adding  thereto  the  rent,  the 
farmer  will  still  he  deficient  at  the  end  of  the  third  year, 
exclurive  of  the  tithe.  At  the  end  of  the  tliird  year,  a 
fallow  would  be  necessary ;  and  during  the  fourth 
year,  I  doubt  whether  the  land  would  do  more  than 
pay  the  rent.  If  so,  then,  at  the  end  of  the  fourth 
year,  the  expences  incurred  would  not  be  reimbursed. 
It  would  only  be  in  the  fifth  year,  that  the  farmer 
would  b^in  to  redeem  himself  from  the  expence.  It 
seems  to  me,  that  this  is  precisely  the  case,  where 
there  is  no  beneficial  return  until  the  fifth  year, 
which  the  legislature  contemplated  as  being  entitled  to 
Exemption,  in  order  to  enable  the  speculator  to  ^o 
through  with  the  undertaking.  An  ordinary  fanner 
could  not  have  ventured  to  incur  such  expence.  l^r 
these  reasons,  it  strikes  me  that  this  was  land  strictly 
within  the  meaning  of  the  legislature;  that  is,  land 
which,  by  reason  of  its  barrenness,  was  out  of  the 

ordinary  reach  of  cultivation.  And,  at  all  events,  I 
should  hesitate  to  say,  that  twelve  persons,  who  wct'e 
acquainted  with  the  mode  of  cultivation  in  that  county, 
and  with  the  ordinaxy  expence  attending  the  cultivation 

of 
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1816.        of  land  of  this  description,  had  arrived  at  a  wrong  con- 
clusion upon  such  a  point. 

Abbott  J.  Upon  the  material  question,  which  arises 
out  of  the  case  of  the  land  sown  with  oats,  my  mind  has 
fluctuated  considerably.  I  came  to  the  consideration 
of  the  question  with  a  very  strong  desire  to  sustain  the 
verdict,  if,  upon  a  right  application  of  the  evidence  to 
the  law  of  the  case^  such  verdict  could  be  sustained*  In 
the  result,  however,  after  hearing  all  the  arguments  on 
both  sides,  and  after  considering  the  question  with  the 
more  anxiety  on  account  of  the  difference  of  opinion 
that  exists,  I  must  say,  that  I  think  the  verdict  cannot 
be  sustained,  and  therefore  there  ought  to  be  a  new 
trial.  The  question  turns  upon  the  construction  of.  a 
statute,  which  has  been  frequentiy  under  consideration. 
The  land  exempted  by  that  statute  is  described  as 
'^  barren  heath  or  waste  ground,  which  has  laid  barren, 
and  paid  no  tithes  by  reason  of  the  same  barrenness." 
I  thmk  that  these  words,  << barren*'  and  « barrenness" 
so  studiously  repeated,  were  'intended  to  denote  the 
natural  quality  and  state  of  the  land,  and  not  any  inci- 
dental or  extraneous  circumstances,  by  which  barren- 
ness may  be  imputed  to  it;  and  being  of  this  opinion, 
upon  the  legal  construction  of  the  words  of  the 
statute,  I  proceed  to  observe  upon  the  evidence.     In 

the  first  place,  it  is  entirely  on  one  side ;  and  if  the 

> 

witnesses  for  the  plaintiff  had  spoken  incorrectly,  as  to 
any  matters  of  fact,  they  might  have  been  contradicted 
by  other  witnesses  on  the  part  of  the  defendant ;  or  i(^ 
in  delivering  their  testimony  upon  matters  of  opinion, 
those  opinions  had  been  supposed  erroneous,  they 
might  have  been  controverted  by  the  opinions  of  other 

wit- 
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witncfses.     With  respect  to  the  question  of  tMurreDneao,         1816. 
there  is  not.   I  beliere^  one  witness  who  describes  the      "^ 
land  as  being  a  bad  soil;  but  there  are  four  witnesses^       J^?^ 
who  say  that  it  is  a  good  soil,  by  which  I  understand 
them  to  mean,  a  good  natural  soil;  and  if  this  be  a 
correct  account,  it  does,  according  to  my  construction 
of  the  statute,  entitle  the  plaintiff  to  his  tithes,  as  it 
precludes  the  defendant  from  claiming  the  benefit  of  the 
exemption  of  the  statute.    Two  of  the  witnesses,  as  I 
understand  them,  said,  that,  in  their  opinion,  the  land 
was  worth  forty  shillings  an  acre,  upon  a  lease  for  seven  > 
years,  to  a  tenant,  such  tenimt  to  bear  the  whole  ex- 
pence  of  bringing  it  into  cultivation.  If  that  be  so,  it  is  • 
impossible  to  admit  that  the  land  was  barren.  But  it  is 
argued,  that  this  is  only  matter  of  opinion,  and  that  the 
jury  were  as  good  if  not  better  judges  of  these  things  - 
than  the  witnesses,  and  might  well  reject  the  evidence, 
and  form  tlieir  verdict  upon  their  own  knowledge  and  '< 
experience.     To  this  I  cannot  quite  accede.    If  the 
character  of  witnesses  be  unimpeached,  and  they  speal^ 
to  facts  known  to  themselves,  and  not  involving  any 
improbability,  I  feel  a  difficulty  in  saying  that  a  jury  is 
at  liberty  to  reject  such  testimony,  and  find  a  verdict 
upon  their  own  opinion.    There  is  a  known  mode  by 
which  a  juryman,  if  he  is  acquainted  with  any  matter, 
may  be  allowed  to  prove  it ;  which  being  the  mode 
pointed  out  by  law,  it  would  be  a  dari^erous  precedent 
to  hold,  that  a  jury  may  give  a  verdict  merely  on  their 
own  opinions,  in  contravention  of  all  the.  evidence- 
given  by  witnesses  of  unimpeached  credit.    The  main 
stress  of  the  argument  to-day  has  been  upon  the  great 
expence  of  bringing  lime  to  this  spot.    As  to  the 
quantity,  several  of  the  witnesses  declare  that  it  was  not 
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used  in  a  Tery  vmnsviri  qimntityi  but  I  ask,  wliethor  it 
could  have  been  contended  that  this  was  barren  land, 
if  it  Itadbeen  Mvithin  a  mile's  distance  -rf  a  lime-fiit, 
instead  xX  being  twelve  miles  off?  Mr.  Scarlett  argued 
upon  this  part  of  the  case,  tibat  the  brii^mg  lime  firom 
such  a  (fistance  was  an  evidence  of  the  ban^nnettxrf* 
the  land ;  and  I  was  at  first  strude  with  the  argnnent^ 
it  was,  bowever,  only  •evidence  that  lime  was  noccuBary, 
and  if  the  quantity  was  not  sQcb  as  shewed  tbe  barren* 
ness  of  the  land,  I  confess  I  do  not  see  how  4fhe  priee 
of  the  Time,  by  reason  of  fhe  distance,  could  be  brought 
into  the  account;  for  that  wotfld  be  to  make  the  cri- 
terion of  barrenness  depend  on  extraneous  and  acci- 
dental circumstance^  and  not  upon  the  natural  quality 
of  the  land.  Upon  the  general  que^ion,  thei^flfore,  I 
should  be  prepared  to  say,  that  it  ought  to  be  sub- 
mitted to  anotlicr  jury.  Upon  the  other  point,  as  to 
the  barley  land,  the  plaintiff's  case  is  unanswered,  ft 
was  proved,  that  the  land  had  been  sown  and  'borne  a 
good  crop ;  and  the  witnesses,  who  speak  as  to  the  lime 
and  expence,  confine  their  evidence  to  the  oat-land. 


HoLROVD  J.  In  this  case  it  appears  to  me,  as  well  as 
to  my  Lord  and  my  Brother  Abbott,  that  there  ought 
to  be  a  new  trial.  With  respect  to  the  meaning  of  the 
word  ^*  barrenness,''  in  the  statute,  I  think  it  must  be 
understood,  as  regarding  the  natural  quality  of  iheland ; 
and  if  so,  the  evidence  is  decisive,  because  two  of  the 
witnesses  speak  of  the  land  as  being  a  very  gooti 
natural  soil,  and  others  speak  of  it  as  being  equally 
good  with  tlie  old  inclosed  land.  Taking  their  evi- 
dence to  be  correct,  this  verdict  cannot,  according  to 
my  construction  of  the  statute,  be  supported.     The  de- 
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fendant  rests  the  ground  of  his  exemption  upon  what  1816* 
appears  in  the  plaintiff's  case.  If  the  witnesses  are  not  — -• 
mistaken,  there  is  an  end  of  the  case ;  and  if  they  ans^  agamtt 
what  evidence  is  there  to  bring  the  land  within  the 
exemption,  except  that  which  respects  the  lime ;  but 
what  is  the  effect  of  that  evidence  ?  The  quantity  laid  on 
is,  as  appears,  no  more  than  is  frequently,  and,  indeed, 
generally  used,  when  land  is  ploughed  for  the  first  time. 
But  whether  that  be  so  or  not,  the  witnesses  destsribe  • 
its  object  and  efl^  to  be  to  dissolve  the  integumentSi 
and  remove  the  obstructions  which  prevent  the  natur^ 
quality  of  the  soil  from  exerting  itself.  If  this  be  so, 
this  case  falls  within  the  principle  of  the  cases  alluded 
to  by  Mr.  Williams.  It  appears  to  me,  therefore,  that 
in  every  view  of  the  evidence,  this  is  land  not  of  the 
description  intended  to  be  exempted  by  the  statute.  It 
is  described  as  of  a  good  natural  quality,  and  worth  to 
be  let  at  405.  a-year.  On  these  grounds,  I  am  of 
opinion,  independently  of  the  question  upon  the  barley- 
land,  that  there  ought  to  be  a  new  trial. 

Rule  absolute,  on  payment  of  costs. 
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7Viesi%,  Chase  and  Others,  Assignees  of  William  and 

May  21ft. 

Thomas  Hurst  (Bankrupts),  against  James 
and  David  Westmore. 


A  workman        'T'^ROVER  for  a  quantity  of  wheat^meal,  fine  pollard, 
hu  ijibol^pra  coarse  pollard,  and  bran,  together  with  some  sacks 

a  chattel  in         which  were  stated  in  the  first  count  of  the  declaration 

consideration 

of  a  price  fixed    to  be  the  property  of  the  bankrupts,  and  in  the  second 

in  amount  by  i   •     ./y»  i    •  •  r^k^    i  •  i 

his  agreement  count,  of  the  plaintuis  as  their  assignees.     On  the  trial 

may  detain  the'  before  Graham  B.  at  the  Hants  spring  assizes,  1815, 

Ae  pric'T^^  a  ^^^^^^  ^^^  f^™^  ^^^  ^^  plauitifF  for  1200/.,  subject 

ST^ih^Sf  ^^^  ^^  ^^  opinion  of  the  Court  upon  the  following  case: 
chattel  be  dc.  The   bankrupts  were,  before  their  bankruptcy,  in 

livered  to  the 

workman  in  partnership  as  mealmen,  the  de^ndants  were  partners 

ceistlnd  at'"  ^6  millers.     One  of  the  bankrupts,  before  the  act  of 

lY  Srworkto* '  bankruptcy,  applied  to  the  defendants  to  grind  a  quan- 

be  done  under  tity  of  wheat,  when  it  was  airreed  between  them  that  the 

the  agreement  ° 

be  entire.  wheat  should  be  sent  by  the  bankrupts  in  their  vessels, 

where  die  par.  aild  that  the  defendants  should  grind  it  at  15^.  per  load, 

a^a^cSw  ^  ^^^  which  sum  the  defendants  were  to  unload  the  wheat 

time  or  ™^^^  from  the  vesscls,  grind  it,  find  sacks  to  manu&ctore  it 

workman  has      jjj  and  retum  the  meal,  &c  when  inround,  into  the  bank- 
not  a  nght  to  '  ,  '  o         --» 

set  up  a  clahn     rupts'  vessels  in  the  river  near  to  which  the  mill  was 

to  the  possession      .  .,  .,  i-i<*i         \ 

inconsistent        Situated.     About  19  loads  of  the  wheat  were  sent  at 
^  the  a>n^wt.   ^^^^  afterwards  other  quantities,  making  in  the  whole 

146  loads.  It  was  agreed  that  if  any  mixture  was  to 
take  place,  one  of  the  bankrupts  should  correspond 
with  the  defendants  on  the  subject,  and,  in  fact,  some 
of  the  grain  was  afterwards  mixed  at  bis  request.  At 
the  time  of  the  bankruptcy  there  remained  in  the  de- 
fendants* 
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fendants'  possession  seven  loads  of  wheat  unground,  10        1816. 
t>f  meal  produced  by  wheat  which  had  been  ground,  60        — 
bud.el»  of  fine  pollard.  20  bu.hel«  of  co.r«>  pollard.  20      ^^£^ 
bushels  of  bran,  also  produced  from  the  wheat  ground, 
«nd  80  sacks  which  had  been  delivered  by  the  bank*- 
rupts  to  the  defendants,  for  the  purpose  of  being  filled 
with  the  meal  ground  from  the  com.    The  defendants, 
on  demand  made  on  the  part  of  the  plaintiff,  after  the 
bankruptcy,  refused  to  deliver  up  this  property. 

And  two  questions  were  argued  in  the  last  term,  by  A> 
Moore  for  the  plaintifEs,  and  by  G^ffbrd  for  the  defend* 
ants:  first,  whether  tlie  defendants  had  a  right  to  detain 
this  property  for  their  general  balance,  under  the  statute 
5  6. 2.  c.  30.  5. 28.    Secondly,  whether  they  had  a  lien 
on  it,  in  whole  or  in  part,  that  is  to  say,  for  the  ba- 
lance due  to  them  for  grinding  all  the  wheat  which  had 
been  ground  by  them,  or  for  the  grinding  only  of  such 
part  as  had  been  and  remained  ground  in  their  hands 
at  the  time  of  the  bankruptcy.     Upon  the  last  point  it 
was  argued  for  the  plaintifis,  that  a  general  lien,  if  it 
existed,  should  have  been  found  as  a  fact,  or,  at  least, 
should  clearly  be  deducible  from  the  contract;  that 
here  the  case  was  silent  as  to  any  lien,  and  the  contract 
neither  expressed  or  implied  any  such  right ;  on  the  con« 
trary,  it  was  stipulated,  that  the  defendants  were  to  grind 
and  return  the  wheat  when  ground ;  so  that  possession 
was  to  be  given  without  reference  to  payment    And  the 
rule  laid  down  by  Lord  EUenborough^  in  Stevenson  v. 
Blakelock  (a),  was  this,  '^  that  where  there  is  an  express 
antecedent  contract  between  the  parties,  a  lien  which 
|[rows  out  of  an  implied  contract  does  not  arise :"  so 

(a)  1  Jtf.j-A  545. 

N  S  that 
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1816,         that  by  the  special  contract  in  this  case«  tlie  general 
"         lien  is  gone,   2  HoU.  Abr.  tit.  Justification^  ^.  1,  2. 

ogaAui  Upc«  the  first  point,  the  case  Ex  parte  Ockenden  (a) 
was  referred  to;  which  was  said  to  have  been  recog- 
nised by  Lord  Mansfield  in  Green  v.  Farmet*  {b)  as  a 
case  which  had  been  well  considered ;  and  although  Ex 
parte  Ockenden  had  been  supposed  adverse  to  Ex  parte 
Deaze,  yet,  upon  examination,  this  would  be  found 
otherwise. 

For  the  defendants  it  was  argued,  that  there  was  not 
any  authority  to  warrant  the  position,  that,  because  a 
party  stipulated  for  the  price,  he  shall  therefore  be  de- 
prived of  his  right  to  detain  until  that  price  be  paid. 
In  Stevenson  ▼.  Blakeloct,  where  payment  was  taken  in 
bills,  and  thereby  the  time  of  credit  was  postponed,  the 
lien  wa^  nevertheless,  Iield  to  exist  And  this  right  may 
be  enforced,  in  respect  of  the  whole  work  done,  as  in  the 
case  of  the  printer,  who  waft  employed  to  print  certain 
numbers,  not  all  consecutive,  of  an  entire  work,  and  who 
was  held  to  have  a  lien  upon  the  numbers  not  delivered 
for  his  general  balance,  (c)  This  was  also  an  entire  work, 
if  the  parties  had  sued,  upon  the  agreement,  they  must 
Ittve  averred  that  the  price  was  tendered.  So  in  this 
action  they  must  prove  that  they  were  ready  Mid 
willing  to  pay.  Upon  the  second  point,  he  referred  to 
Ex  parte  Deaze  {d\  where  Lord  Hardmicke  expresses 
his  opinion,  that  <<  it  is  hard  to  say,  that  mutual  credit 
shall  be  confined  to  pecuniary  demands,'^  and  to  the 
remarks  of  Gilbs  J.  in  Olive  v.  Smith,  {e) 

(a)  1  Atk.  835.  (b)  4  J!?«rr.  2«M. 

(<)  3M.^S.  1C7.  Blake  ▼.  Nick9l99n.  (r/)  ]  jtik,929. 

(e)  5  Twm.  5S, 


Lord 
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Lord  EixENBOROUGK  C.  J«  observed,  that  the  Court        1816 
did  not  think  this  case  necessarily  involved  the  doctrine  - 

...  Chaw 

of  mitDal  credit ;  bat»  on  the  other  pointy  as  it  inr      ^offdntt 
▼olved  the  oonstderatioa  of  several  aneient  aathoriliesy 
the  Cowrt  would  take  lime  to  consider. 

Cvr*  mbffy  tmli. 

Lord  Elijbi<borov6H  C.  J.  now  deKiwred  the  ju^- 
ment  of  the  Court. 

This  case  was  argued  before  u^  last  terra^  and  stood 
arer  ibr  our  consideration,  upon  the  single  questknv 
whether  a  woricman,  having  bestowed  his  labour  uixa 
8  chattel,  in  consklennion  of  a  price  or  reward  fioud 
in  amount  by^Ms  agreement  with  the  owner,  at  the 
that  of  Its  delivery  to  him^  can,  by  kw,  detam  the 
dnstd  until  the  price  be  paid,  or  must  seek  his  remedy 
by  action^  no  time  or  nmde  of  pagrmenl  having  beeo 
iqfipoiiited  by  the  agreement*    We  were  all  of  opinion, 
upon  the  argument,  and  stiU  ar^  that  if  a  right  to 
detain  exisU  in  the  general  case    that  I  have  men^- 
tiosied,  the  present  defisndanta  have  a  right  to  detain 
Ike  goods  in  question,  for  the  money  due  to  them 
fer    grinding    all    the  wheat;    because  we  consider 
the  whole  to  have  been  done  under  one  bargain,  al- 
thou^  the  wheat  was  delivered  in  different  parcels, 
and  at  different  tiancs*   The  general  questk>n  is  of  very 
great  and  extensive  importance.    Several  authorities 
weve  referred  to  (which  I  shall  hereafter  notice)  agamst 
eke  right  to  detain ;  but  if  these  authorities  are  not 
supported  by  law  and  reason,  the  convenience  of  man- 
kind certainly  requires,  that  our  decision  should  not  be 
governed  by  them ;  and  we  believe  the  pracdce  of  mo- 
dern times  has  not  proceeded  upon  any  diitinction, 
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1816.  becweenan  agreement  for  a  stipulated  price,  and  the 
implied  contract  to  pay  a  reasonable  price  or  sum ;  and 
that  the  right  of  detainer  has  been  practically  acknow- 
ledged in  both  cases  alike.  In  the  case  of  fFbj^v.  Sam" 
mersj  2  Campb.  6SI.,  Mr.  J.  Lcemrence  does  not  appear 
to  haye  been  aware  of  any  such  distinction.  It  is  im- 
possible, indeed,  to  find  any  solid  reason  for  saying, 
that  if  I  contract  with  a  miller  to  grind  my  wheat,  at 
15^.  a  load,  he  shall  be  bound  to  deliver  it  to  me^  when 
ground,  without  receiving  the  price  of  his  labour ;  but 
that  if  I  merely  deliver  it  to  him  to  grind,  without. 

fixing  the  price,  he  may  detaih  it  until  I  pay  him, 
though  probably  he  would  demand,  and  the  law  would 
give  him  the  very  same  sum.  Certainly  if  the  right 
of  detainer,  considered  as  a  right  at  common  law,  (and 

it  must  be  so  considered  in  this  case^)  exists  only  in 
those  eases  where  there  is  no  manner  of  contract  be- 
tween the  parties,  except  such'as  the  law  implies,  this 
Court  cannot  extend  the  rule;  and  authorities  were 
quoted  to  establish  this  proposition;  but,  upon  con* 
sideration,  we  are  of  <^inion,  that  those  authorities  are 
contrary  to  reason,  and  to  the  principles  of  law,  and 
ought  not  to  govern  our  present  decision.  The  earliest 
of  them  is  to  be  found  in  2  Bo.  Ab.  p.  92.,  which,  how- 
ever, is  only  a  dictum  of  Williams  J. ;  and  it  does  not 
^>pear  on  what  occasion  it  was  pronounced.  Or  that  it 
governed  the  decision  of  any  case.  It  is  in  these  words, 
**  If  I  put  my  clothes  to  a  tailor  to  make,  he  may 
keep  them  until  satisfaction  for  the  making,  T.  T. 
S  Jo.  K.  B.,  by  WiUiams  J."  —  «  But  if  I  contract  with 
a  tailor,  that  he  shall  have  so  much  for  making  my 
apparel,  he  cannot  keep  them  until  satisfiiction  for 
the   making,     T.  T.   3  Ja.  K.  B.,    by  miliam  Jr 

This 
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This  distinction  appears  to  have  been  acknowledged        181G. 
by  Lord  HoUf  in  a  case  of  Collins  v»  Ongly,  Setm*       — 
N.  P.  1280.,  4th  edit,  as  quoted  by  C.  J.  Ryder,  in  the        agamsi 
case  of  Brenan  v.  Currint,     But  the  point  was  not  in 
judgment  before  Lord  HoU,  and  therefore  the  opinion 
then  delivered  by  him,  although  entitled  to  great  re- 
spect, has  not  the  weight  that  would  belong  to  a  judicial 
decision  of  that  very  learned  Judge.     The  latter  case 
of  Brenan  v.  Currint  is  rqx>rted  in  Sayer,  224. ;  and  it 
is,  as  far  as  we  can  find,  the  <mly  case  wherein  this 
distinction  was  made  the  foundation  of  the  judgment 
of  any  court.     It  was  there  carried  to  the  extremest 
limit;  for  the  contract  was  only  to  payta  reasonable 
sum,  which  is  no  more  than  the  law  would  have  implied 
if  the  parties  had  not  expressed  it.     The  opinion  ojT 
Papkam  C.  J.,  in  the  case  of  the  Hosteler,    Yelv.  66., 
baa  sometimes  been  cited,  as  an  authority  for  this 
distinction ;  but  the  only  distinction  plainly  expressed 
on  that  occasion   applies  to  the  sale  of  a  horse  for 
his  keep,  iand  not  to  a  detainer  of  the  animal :  the 
Chief  Justice  there  says,    ^'  That  an   inkeeper   can- 
not sell  a  horse  for  his  keep,  where  the  price   of 
it  has   been  agreed  upon,    though   he    may  do    so 
if  there  has  been  no  agreement  for  the  price ;"  but 
the  power  of   sale  in  the  case  there  put  has  been 
since  denied.    See  Jones  v.  Pearle,  1  Stra.  556.     The 
case  in  Yelverton  was  an  .action  for  the  keep  of  the 
horse;  and  all  that  was  said  by  the  Chief  Justice  as  to 
detainer  and  sale   was  extrajudicial.     It  was  in  the 
very  same  year,  term,  and  court,  in  which  the  opinion 
of  Williams  J.  is  said  to  have  been  delivered ;  and  if  (as 
seems  very  probable)  his  opinion  was  delivered  on  this 

ooca^ 
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1816.        occasion,  it  was  extrajudicial  also.    The  case  of  Chap^ 
many,  AUen^  Cro.  Car.  27l.f  has  also  been  quoted  on 

Cmasc 

offimu  this  subject;  that  case,  however,  does  not  appear  to 
have  been  decided  on  the  ground  supposed ;  but  rather 
on  the  ground  that  a  person  taking  in  cattle  to  agist 
could  not  detain  until  the  price  be  paid;  or  if  he 
could  in  general  do  so,  jet  that  in  the  particular  ease 
the  defendant  was  guilty  of  a  conversion  as  i^ainst  the 
plamiiff,  who  was  a  purchaser  of  the  cattle,  by  having 
delivered  them  over  to  a  third  person,  on  receiving 
from  such  third  person  the  amount  of  his  demand. 
In  Caooell  v.  Simpson^  1 6  Ves*  275.,  the  Lord  Chan- 
celior  considers  a  lien  as  a  right  accompanying  an 
implied  contract;  and  in  one  passage  of  his  judgment 
he.  is  reported  to  have  said,  '*  If  the  possession  com- 
mences under  an  implied  contract,  and  afterwards  a 
special  contract  is  made  for  payment,  in  the  nature  of 
the  thing,  the  one  contract  destroy  the  other:"  but 
it  is  evident,  from  other  parts  of  the  report,  that  the 
Lord  Chancellor  was  there  speaking  of  a  special  con- 
tract for  a  particular  mode  of  pajrmetit,  Stfch  a  con- 
tract is  apparently  inconsistent  with  a  right  to  detain 
the  possession ;  and,  consequently,  wtU  defeat  a  claim 
to  the  exercise  of  such  a  right.  And  we  agree  that 
where  the  parties  contract  for  a  particular  time  or 
mode  of  payment,  the  workman  has  not  a  right  to  set 
tfp  a  claim  to  the  possession  inconsistent  with  the  terms 
of  his  contract.  And  if  WiUiams  J.  is  to  be  under- 
stood to  speak  of  a  contraet  for  the  time,  as  well  as  the 
amount  of  payment,  his  opinion  will  not  be  contittfy 
to  our  present  judgment ;  and  the  authorities  built  upon 
it  wiU  have  been  founded  on  a  mistake.  And  we  are 
ineKned  to  think  that  he  must  have  intended  to  express 

him- 
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binisdf  to  tliat  efSect;  because  the  earliest  authority  1816. 
that  we  have  met  with  mentions  an  agreement  for  the  " 
tiflte  of  payment,  bat  makes  no  distinction  between  an  oj^ 
implied  contract  and  a  contract  for  a  determinate  price.  Wmtmom. 
This  anthovity  is  in  the  Year-book,  Easter  term, 
6  JSdm.  4.  foL  2.  b.  <<  Note^  also,  by  Hcnfdon^  that  an 
hosteler  may  detain  a  bors^  if  the  master  will  not  pay 
him  for  his  eating.  The  sasie  taw  is,  if  a  tailor  make 
fer  me  a  gown,  be  may  keep  the  gown  until  he  is  paid 
fiar  his  labour.  And  the  same  law  is,  if  I  buy  of  you  a 
horse  for  SOs.^  you  may  keep  the  horse  until  I  pay  you 
the  20f . ;  but  if  I  am  to  pay  yen  at  Michaelmas  next 
ensuing,  here  you  shall  not  keep  the  horse  until  you  arc 
paid."  In  this  passage  the  law,  as  affiled  to  the  cases 
of  the  hosteler^  the  tailor,  and  the  vendor,  is  said  to  be 
the  same,  and  in  the  latter  the  sum  is  supposed  to  be 
fixed.  The  distinction  drawn  is  where  a  future  time 
of  payment  is  fixed.  If  so  material  a  distinction  as 
that  which  depends  upon  fixing  the  amount  of  the 
prioe^  had  been  supposed  to  exist  at  that  Ifane,  we  think 
it  would  have  been  noticed  in  this  place ;  and,  not  being 
noticed,  we  think  it  was  not  then  supposed  to  exist. 
So^  in  the  case  of  Coaoper  v.  Andrews^  HobarSs  JRep»  4rl., 
Lord  Hobartj  speaking  of  the  word  <^  jtto,"  ^Jmri^  says, 
that  this  word  ^*  works  by  condition  precedent  in  all 
personal  contracts.  As  if  I  sell  you  my  horse  for  ten 
pounds,  you  shall  not  take  my  horse,,  except  you  pay 
me  ten  pounds,  \%Ed.  4,.  5.  and  \\M.%.  22.,  except 
I  do  expressly  give  you  day ;  and  yet,  ia  this  case, 
you  may  let  your  horse  go,  and  have  an  action  of  debt 
for  your  money  ;  and  so  may  the  tailor  retain  the  gar- 
ment till  be  be  paid  for  the  making,  by  a  conditidn 
in  law."    The  reason  in  the  case  of  sale  is  given  in  the 

14  th 
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1816.        14th  Hen.  8.  20.  a.;  ^'  The  cause  is  for  that  each  has 

'        not  the  same  advantage  the  one  against  the  other;  for, 

Qffxmn  the  one  will  have  the  thing  in  possession,  the  other 
but  an  action,  which  is  not  reason,  nor  the  same  ad* 
vantage."  Considering  the  operation  of  the  word 
"ybr,"  as  noticed  by  Lord  Hobart^  whose  opinion  is 
confirmed  by  the  cases  he  refers  to,  and  by  others  also, 
no  reason  can  be  assigned  for  saying  that  it  shall  not 
have  the  same  effect  in  a  contract  to  grind  a  load  of 
wheat  for  \5s.  as  in  a  contract  to  sell  a  load  of  wheat 
for  15/.  The  former,  indeed,  is  in  substance  a  sale  of 
a  certain  portion  of  the  time  and  labour  of  the  miller, 
and  of  the  use  of  his  machinery.  And  as  it  is  clear 
that  the  miller  could  not  maintain  an  action  upon  the 
contract  without  averring  that  he  had  ground,  and  was 
ready  to  deliver,  the  wheat;  if  the  other  party  can  by 
law  recover  the  wheat  without  averring  that  he  had 
paid  or  tendered  the  price  of  the  grinding,  he  will  have 
an  advantage  above  the  miller;  for  he  will  have  his 
goods,  and  the  miller  will  have  only  an  action.  If  the 
distinction  which  has  been  contended  for  on  the  part 
of  the  plaintiff  should  be  allowed,  wliat  must  be  said 
in  those  cases  where  a  workman  is  not  only  to  bestow 
a  portion  of  his  labour  on  a  chattel  delivered  to  him, 
but  also  to  apply  to  it  some  materials  or  goods  of  his 
own,  for  a  fixed  price  ?  As  in  the  case  of  a  picture- 
firame  sent  to  be  gilded  or  varnished,  and  even  in  the 
old  case  of  doth  sent  to  a  tailor  to  be  made  into  a  gar* 
ment,  is  the  chattel  to  be  retained  by  the  workman,  on 
the  ground  of  his  having  applied  to  it  his  paint  or  var- 
nish, or  thread,  or  other  materials,  or  must  he  deliver 
these  to  his  employer  without  payment,  because  he  has 
bestowed  his  own  personal  labour  in  addition  to  them  ? 

7  Upon 
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Upon  the  whole,  we  think  this  supposed  distincUon  is  181 6« 
contrary  to  reason,  and  to  that  principle  in  the  law 
which  requires  the  payment  of  the  price  and  the  deli- 
very of  the  chattel  to  be  concurrent  acts,  where  no  day 
of  payment  is  given ;  and,  therefore,  we  think  the  case 
of  Brenan  v.  Currint^  and  the  dicta  on  which  it  appears 
to  have  been  founded,  are  not  law,  and  that  the  judg- 
ment in  the  present  case  must  be  for  the  defendants. 

Postea  to  the  Defendants. 


Groning  and  Another  agdnst  Mcndham.       ^^J^Ji, 

A  SSUMPSIT  for  goods  sold  and  delivered.     Plea,    Where  plain. 

non-assumpsit.     At  the  trial,  before  Lord  EUerir  cei?ed  an  o^er 
borattgk  C.  J.,  at  the  last  Middlesex  sittings,  the  case  was   foT^nJa^iiaL 

this :  P^  them,'  and 

trvntmitted  to 

The  action  was  brought  toreco  ver  the  price  of  50  lum  the  bill  of 

lading,  < — 

casks  of  smalts,  which  had  been  ordered  by  the  defend-  doned. 


ant  of  the  plaintifis'  house  at  HanUmrgh*    The  plaintiffs  liven^e  to  ot« 

shipped  the  casks  at  Hamburgh^  on  board  the  Euphrates^  ana^oiTSS*' 

Captain  Stanford^  making  them  deliverable  by  the  bill  "^^^  *^? 

of  lading  to  order  or  assigns.     The  plaintifik,  at  the  held  the  gooda, 

same  time^  advised  the  defendant  by  letter  of  the  ship-  of  defenSust 

ment,  and  inclosed  the  bill  of  lading,  indorsed,  together  to  ^o^  a  bill 

with  an  invoice,  and  valued  upon  him,  by  bill  at  two  J^T?  ®".*"™ 

'  V  ^     J  for  the  price ; 

months,  for  581/.  105.     On  the  arrival  of  the  ship  in   and  thereupon 

defendant  re^ 

the  river,  after  she  was  reported  at  the  custom-bouse,  coverad  in  tio- 
the  defendant  produced  the  bill  of  lading  to  the  cap-  cH>Jiw7Held« 
tiun,  and  demanded  a  delivery  of  the  goods,  tendering   mi^hthaUan 

action  for  goods 
v>ld  and  deli?ered,  for  the  delivery  of  the  goods  was  complete  as  between  them  and  de- 
fendant, by  the  deUyery  on  board  the  ship. 

him 
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1816.        Ihia  ^^^  freight  and  charges;  but  the  captain  withheld 

■        the  gooclsi  in  consequence  of  the  defendant's  having 

ftKmnsi        rctiised  to  accept  the  hill.     The  defendant^  thereupon^ 

MsftoHAM.      brought  trover  against  the  captain,    and  recovered. 

Under  these  circumstances,  the  Jury  found  for  the 

plaintii& 

Topping  now  moved  for  a  new  trial,  and  oljected  to 
the  phiintifis'  right  to  recover  in  this  form  of  action ; 
for  although,  in  many  cases,  a  delivery  on  board  a  ship 
may  amount  to  a  delivery  to  the  vendee,  yet  it  is  not 
always  so;  and,  in  this  case^  it  was  incomplete^  by 
reason  of  the  refusal  of  the  captain.  In  like  manner, 
if  goods  be  stopped,  in  transitu,  the  owner  shall  not 
have  an  action  for  goods  sold  and  delivered,  because^ 
by  the  stoppage^  the  delivery  has  been  prevented. 

Lord  Ellenborough  C.  J.  The  delivery  may  be 
complete,  as  between  vendor  and  vendee,  by  shipment 
of  the  goods,  though  the  captain  may  be  guilty  of  a 
contravention  of  his  duty,  in  refusing  finally  to  deliver 
them.  Tlie  captain  has  been  so  found  upon  this  oc- 
CMion,'  and  a  verdict  in  trover  has,  therefore,  passed 
against  him.  Yet  this  will  not  oilect  the  delivery  in 
point  of  law,  as  far  as  it  concerns  the  vendor,  if  it  was 
once  complete,  by  putting  the  goods  on  board,  nor  hia 
right  to  recover,  as  for  goods  sold  and  ddivered.  Sup- 
pose this  had  been  a  delivery  into  the  warehouse  of 
the  vendee,  and  die  goods  had  afterwards  been  wrong- 
ftiUy  taken  awi^  by  tiie  vendor,  Ijbat  would  not  have 
destroyed  the  vendor's  right  of  action  as  for  goods  sold, 
though  it  might  have  afforded  the  vendee  a  cause  of 
action  of  another  sort,  as  for  the  tortious  taking.     So 

here 
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here  the  delivery,  by  putting  on  board  the  fiiup,  being  Id  16. 
ooroplete,  the  subaequent  deieation  bj  the  captviB,  — — - 
whether  it  was  ia  collusion  or  not  with  the  pliuDiifis,  ngimu4 
does  not  alter  this  case.  The  defendant,  -we  find, 
demands  the  goods,  clainoiog^  them  as  his  own  pcoperty^ 
which  could  not  be,  except  by  considering  them  b» 
having  become  so  by  delivery  on  board  the  ship.  If 
they  were  his  pn^ierty,  the  veodors  who  had  pat  them 
ea  board  are  entided  to  demand  the  price.  Whedker 
the  plaintiffs  be  guilty  of  a  subsequent  tort,  io  coUuaioB 
will)  die  captain,  or  not,  does  not  affect  the  present 
action, 

Baylet  J.  If  this  were  a  case  of  etoppage  in  trm^ 
sititf  I  shouU  haTe  thou^  the  -verdict  ouglu  not  io 
stand.  But  it  aeems  to  m^  that  this  is  mat  ao.  Tli^r^ 
has  been  a  cdmpkte  ddtvery,  as  it  aeems  to  «ae,  the 
same  as  if  the  goods  had  been  delivered  ;at  ttbe  vendoc'f 
warfdiouse  r  and  if  the  vcpdor  was  afterwands  to  go  to 
the  warehouse,  or  any  one  in  colluaion  with  ihim,  und 
carry  away  the  goods,  that  would  not  change  the 
nature  of  the  original  delivery.  The  goods  were  ori- 
ginally boi^ht,  and  were  to  .he  delivered,  and  they 
were  put  on  board  a  ship.  That  might  or  might  not 
be  a  complete  delivery ;  the  captain,  however,  does  not 
deliver  them.  If  the  prior  delivery  was  incomplete, 
the  plaintifis  might  have  stopped  them  in  tramitu ; 
but  the  defendant  has  treated  it  as  complete,  and  has 
brought  trover  against  tlie  captain  for  detaining  the 
goods,  and  repovered  damages,  not  only  for  their  deten- 
tion, but  for  their,  value^  which  may,  perhaps,  be  of  « 
greater  amount  than  the  price  he  agreed  to  give  for 

them  to  the  plaintiffs.    He  has,  therefore,  affirmed  the 

de- 
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1810.  ddivery,  and,  by  electing  to  bring  trover  againat  the 
captain,  has  given  the  captain  a  right  to  the  goods, 

agahui  when  he  shall  have  made  satis&ction  for  them.  On  tha 
short  ground,  then,  that  the  defendant  himself  has 
acted  mider  the  idea  that  the  delivery  was  complete^ 
I  think  he  cannot  now  say  that  it  was  incomplete. 

HoLROYD  J.  (a)  I  am  of  opinion,  in  this  case, 
that  the  defendant,  by  bringing  trover  against  the  cap- 
tain, has  afiirmed  the  delivery  to  himself.  The  delivery 
on  board  the  ship  being  a  complete  delivery,  he  brings 
trover,  the  form  of  which  action  required  him  to  state 
that  he  was  possessed  of  the  goods,  and  that  the  cap- 
tain wrongfully  took  them  out  of  his  possession ;  and  the 
proper^  in  the  goods  is  the  very  gist  of  the  action. 
Having  thus  brought  trover,  in  which  he  could  not 
have  recovered  unless  the  goods  were  proved  to  be  his 
property,  it  seems  to  me  that  he  cannot  now  say  that 
they  were  not  delivered  to  him.  I  think,  therefore^ 
there  ought  not  to  be  a  new  trial. 

Rule  refbsed. 

(a)  Abbott  J.  WM  abteat  on  a  special  conunisiioii. 
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1816. 

Sprigens  against  T.  Nash  and  H.  Nash.        ^^^v 

°  June  17th. 

BY  a  Judge's  order,  (dated  4th  December^  1815,  and  SubmiMicm  to 
the  arbitmnent 

afterwards  made  a  rule  of  Court)  it  was  ordered,  oftwo^andin 

that  this  cause  should  be  referred  to  two  arbitrators,  agreed  to  the 

and  in  case  of  their  disagreement,  then  to  the  umpirage  ^^^^Jt 

of  such  third  person  as  they  should  appoint;  so  that  the  ^^^J^^Sr*^ 

arbitrators  should  mi[ke  their  award  on  or  before  the  •^''^  ^J^ 

befofeadaT 

1st  of  Januaru,  and  the  mnpire,  if  they  should  differ,  oertain,  and  the 

r    ^  /  .  »    umpire,  if  they 

should  make  his  umpirage  before  the  23d  oijanuary  then  should  d]fl)Br» 
next.    On  the  29th  of  December^  1815,  the  arbitrators  quentdaT:  and 
enlarged  the  time  for  making  their  award  to  the  23d  of  nwdeUsmid 
February  J  and  that  of  the  umpire  to  the  Ist  of  March  ^^^  «bi^* 
then  next     On  the  ISth  of  Fehvaryj  the  umpire  made  ^^J^*^' 
his  umpirage,  without  stating  therein  that  the  arbitrators  umpirage  need 
had  disagreed.  the  aifottnton 

And  because  the  umpire  had  made  his  umpirage 
within  the  time  limited  to  the  arbitrators,  without  shew- 
ing, on  the  face  of  his  umpirage,  that  the  arbitrators 
disagreed,  a  rule  nisi  was  obtained  for  setting  the  um- 
pirage aside. 

Against  which  rule  the  Attorney  G^eral  and  Reader 
now  shewed  cause,  and  dted  Smailes  y.  Wright*  (a) 

Topping  and  Lanoes,  who  were  called  upon  to  support 
the  rule,  argued  that  it  was  essential  to  the  validity  of 
the  umpirage,  to  shew  the  umpire's  authority;  for  his 
being  but  a  substituted  authority  in  default  of  the  arbi* 
trators,  could  not  be  acted  upon  until  default  made;  so 
that  the  umpirage  should  have  set  forth,  either  that  the 

(o)  Ante^  3  vol.  SS9. 

Vol.  V.  O  tim* 


had 
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1816*       time  allowed  to  the  arbitrators  had  expired,  or  that 

g  they  had  disagreed  within  the  time;   whereas,  it  now 

agamtt        appears,  that  the  umpirage  was  made  within  the  time 

A  A  SB* 

allowed  to  the  arbitrators,  and  it  is  not  shewn  that 
there  was  any  disagreement.  The  umpire,  therefore^ 
must  be  taken  to  have  proceeded  without  authority. 

Lord  Ellenborough  C.  J.  It  is  satisfactory  to 
know,  that  in  deciding  this  case,  if  we  should  fall  into 
any  error,  it  will  be  competent  to  us  to  correct  it  during 
the  term.  My  present  impression,  however,  upon  the 
argument  is,  that  this  award  is  well  made.  The  argu- 
ment of  Mr.  Topping  would  have  struck  me  very 
forcibly,  1^  by  law,  it  were  necessary  for  an  arbitrator 
or  umpire  to  deduce  his  authority  strictly  from  regular 
premises  upon  the  face  of  his  award.  But  I  take  this 
not  to  be  necessary.  I^  indeed,  it  appears  negatively 
upon  the  face  of  an  award,  that  the  arbitrator  has  not 
authority,  as  if,  in  the  present  instance,  it  had  appeared 
that  the  arbitrators  had  not  disagreed,  the  case  would 
be  different;  but  the  objection  is  not  that  the  um- 
pire has  negatived  his  authority,  but  only  that  he 
has  omitted  to  state  it  affirmatively.  The  umpirage  is 
made  within  the  time;  but  it  has  been  laid  down,  that 
the  umpire  may  proceed  by  anticipation ;  and,  if  not 
intercepted  by  any  act  of  the  arbitrators,  such  an  award, 
would,  I  conceive,  be  good.  In  Smailes  v.  Wright^  it 
appeared,  that  the  arbitrators  disagreed;  and  in  that 
respect  the  two  cases  differ ;  but  I  think  that  does  not 
make  any  substantial  difference. 

Baylet  J.  Unless  we  see  clearly  that  the  objection 
made  to  this  award  is  a  valid  one^  we  ought  not  to  set 

3  it 
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it  aside,  because  we  may  thereby  be  worldng  injustice;  1816. 
whereas  no  prejudice  can  arise  from  suffering  the  award  ^■""" 
to  stand,  inasmuch  as  the  objection,  if  good,  is  apparent  1^°^^ 
on  t{ie  face  of  the  award.  The  objection  is,  that  the 
umpirage  was  made  before  the  expiration  of  the  time 
allowed  to  the  arbitrators,  without  shewing  that  the 
arbitrators  disagreed.  If  the  fact  be,  that  there  was  no 
disagreement,  the  party  will  never  be  able  to  enforce 
the  umpirage ;  but  if  a  disagreement  really  existed,  then 
it  comes  to  this  question;  is  it  essential  that  the 
umpire  should  set  forth  his  authority  upon  the  fiice  of 
the  award?  I  have  always  understood  that  it  is  not 
necessary ;  but  that  it  is  sufficient,  in  drawing  up  an 
award,  to  state  generally,  that,  by  virtue  of  the  sub-* 
mission,  the  arbitrator  or  umpire  makes  his  award.  If 
that  be  so,  it  seems  to  me^  that  it  is  an  aziswer  to.  the 
objection. 

HoLBOYD  J.  (a).  I  am  of  the  same  opinion.  If  we 
were  to  set  aside  this  umpirage,  upon  wrong  grounds, 
we  should  leave  the  party,  in  whose  favour  it  was  madew 
without  remedy;  because  he  cannot  have  a  writ  of 
error ;  but  in  suffering  it  to  stand,  we  do  not  work  a 
like  prejudice,  because  the  other  party  may  still  insist 
upon  his  objection.  The  objection  is,  that  it  does  not 
appear,  upon  the  umpirage,  that  the  arbitrators  dis- 
agreed; but  I  take  it  to  be  clearly  settled,  that  an  award 
need  not  set  forth  the  authority  of  the  arbitrator.  It  is 
otherwise  in  the  case  of  orders  of  magistrates ;  because 
they  are  to  operate  ininvitum  against  third  persons; 
and  so  in  the  case  of  warrants ;  but  with  respect  to  an 

(a)  Abbott  C.  J.  was  absent  on  the  special  oommiwion. 

O  2  award 
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1816.        award  or  umpirage,  the  authority  being  created  by  the 
act  of  the  parties,  it  is  to  be  presumed  that  they  are  cog- 


Spriobms 

againU  lUZBUt  of  it. 

Nash. 


Rule  dischaiged. 


^^''iTth.  Jordan  against  Strong. 

The  defendant's  T^  assumpsit  for  goods  sold,  &c.,  to  which  the  de« 

pleading  a  ten-    ^ 

der  to  an  action  feudaut  pleaded  a  tender  of  4/., .  and  nan  assumpsU 
does  not  pie.'  Bs  to  the  residue;  the  cause  was  referred  to  an  arbi- 
entering™  sug^  trator,  wha  directed  the  verdict  to  be  entered  for  Ss»; 

^^todrorive  ^^^  ^P^'^  ^  ^"^^  "^^^  ^^  enter  a  suggestion  upon  the  roll, 
the  piainUff  of    jjj  o^dgf  jo  deprive  the  plaintiff  of  costs,  under  statute 

hia  costs  under  i-  i-  -» 

Stat.  59 &  40      39  &  40  G.  3.  c.  104.  (local  act),  that  the  action  was 

G.3.  c.  104.  ^  '' 

8. 12.  (Lorui<m   commenced  for  a  debt  not  exceeding  5/.,  and  recover- 

Court  of  Re- 

quests  act.)       able  by  virtue  of  the  said  act,  and  that  the  defendant,  at 

the  time  of  the  commencement  of  the  action,  was  a 
person  keeping  a  warehouse,  and  seeking  a  livelihoocl, 
and  trading  and  dealing  within  the  city  of  London^  &c 

Reader  shewed  cause,  and  objected,  that  the  defend* 
ant,  by  pleading  a  tender,  and  paying  the  4L  into  G>urt, 
had  wuved  the  benefit  of  the  act,  which  was  passed  in 
ease  of  defendants;  and  it  is  a  maxim,  that  a  party  may 
waive  that  which  is  for  his  benefit.  Here  the  defendant, 
if  he  had  intended  to  avail  himself  of  the  act,  should 
have  stood  upon  the  act  alone,  without  pleading  a 
tender;  for  by  such  plea,  he  has  recognised  the  cause  of 
action,  and  that  it  was  well  brought.  Also,  by  paying 
the  money  into  Court,  he  compelled  the  plaintiff  to  go 
on  with  the  action,  in  order  to  obtain  the  money  out  of 

Court ; 
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Court;   and  if  the  plaintiff  bad  stopped,  afler  taking  1816. 

the  money  out  of  Court,  he  would,  by  reason  of  the 

plea  of  tender,  have  been  subject  to  costs.  agauut 


JxrweSi  contra,  argued,  that  the  act  does  not  deprive 
this  Court  of  jurisdiction  in  cases  where  the  debt 
does  not  exceed  5/.,  giving  jurisdiction,  exclusively,  to 
the  inferior  court,  as  in  the  Westminster  Court  of  Re- 
quests act;  and,  therefore^  the  defendant  could  not 
plead  the  act  in  bar.  (a)  But  faere^  the  jurisdiction  of 
this  Court  being  concurrent,  the  defendant  was  bound 
to  plead  to  the  action ;  and  being  bound,  his  pleading 
to  it  shall  never  operate  as  a  waiver,  which  imports  a 
voluntary  act  on  his  part. 

Lord  Ellenbobough  C.  J.  refared  to  Sandby  v. 
MiUer  (&),   as  an  authority  for  granting  the  present 

application.  There  the  defendant  pmd  money  into 
Court,  and  yet  was  allowed  to  enter  a  suggestion  on 
the  roll  eke  the  present.  And  he  added,  that  the  sug- 
gestion and  plea  of  tender  would  be  on  the  record,  and, 
therefore,  if  the  effect  of  that  plea  was  to  preclude  the 
defendant  from  having  the  su^;estion,  the  plaintiff 
would  still  have  the  benefit  of  the  objection. 

Reader  then  made  another  point,  that  the  original 
demand  was  reduced  below  5/.  by  a  set-off;  but  that 
failing,  the  Court  (c),  made  the  rule  absolute. 

Rule  absolute^ 

(«)  See  3  T.  H.  452.,  Taylor  ▼.  Blair.   1  East^  352.,  Parker  v.  Elding* 

0)  SEa$t,  194.   ' 

(c)  Ab^tt  J.  was  abMnt  upon  the  special  commiasion. 


O  3 


Srsoxo. 
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Tutsdnjf,  Dixon  against  Bell. 

June  18ih.  ^=* 

The  law  re-       r^AS£<«    The  plaintiff  declares  that  the  defendant  was 

quires  of  per-      ^^  i      r  .1         i    •         •  .   • 

■onshavii^in  possessed  of  a  gun,  then  bemg  m  a  certain  mes- 

in«tnmients^of  ^^%^  situate,  &c.;  and  that  he^  well  knowing  the  same 
Jf^J'oS?  ^  ^®  loaded  with  powder  and  printing  types,  wrongfully 
keep  them  with  imd  injuriously  sent  a  female  servant  to  the  said  messuaire. 

the  utmost  J  J  o  » 

care:  therefore,  to  fetch  away  the  gun  SO  loaded,  he  well  knowing  that 

where  defend- 
ant, being  pos-   the  said  servant  was  too  young,  and  an  unfit  and  im- 

aciitid  of  a 

loaded  gun,  sent  proper  person  to  be  sent  for  the  gun,  and  to  be  entrusted 
fetdThf ^  ^^  ^^  ^^^^  oi*  custody  of  it;  and  which  said  servant 
tidLe^'prim-  ^^ft^rwards,  and  while  she  was  so  sent  and  entrusted  by 
ing  out,  which  the  defendant,  and  had  the  custody  of  the  said  gun  ac- 

wasaooordiagly  ^  .^  o 

done,  and  a       cordiogly,  carelessly  and  improperly  shot  off  the  same^ 

damage  accrued 

to  the  plaintiff's  at  and  into  the  &ce  of  the  plaintiff's  son  and  servant^ 

aon  in  mnse 

quenceofthe  and  struck  out  his  right  eye  and  two  of  his  teeth, 
»g  the  gun  at  whereby  he  became  sick,  &c*,  and  was  prevented  from 
ing  the  trigger,  Performing  his  lawful  business,  and  the  plaintiff  was  de- 
wen^off^'Held  P"^^  ®^  ^®  service,  and  put  to  great  expence  in  pro* 
that  the  de-       curing  his  Cure,  &C.    There  was  a  second  count,  for 

fendantwaa  "O  ^  "^ 

liable  to  da.       takinff  such  improtier  care  of  the  gun,  knowitig  that  it 

magesinan  01*  o  o 

action  upon  the  was  loaded,  that  the  gun  was  afterwards    discharged 

against  the  plaintiff's  son,  See  Plea»  not  guilty.  At 
the  trial,  before  Lord  Mlenborougk  C.  J.,  at  the  last 
Middlesex  sittings,  the  case  was  thus : 

The  plaintiff  and  defendant  both  lodged  at  the  house 

'    of  one  Leman^  where  the  defendant  kept  a  gun  loaded 

with  types,  in  consequence  of  several  robberies  having 

been  committed  in  the  neighbourhood*     The  defendant 

lefl  the  house  on  the  10th  of  October^  and  sent  a  mulatto 


BXLL. 
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^rl,  his  servant,  of  the  age  of  about  thirteen  or  fourteen^        1816. 
for  the  gun,  desiring  Leman  to  give  it  Jier,  and  to  take        r 
the  priming  out.     Leman  accordingly  took  out  the        againsi 
priming,  told  the  girl  so,  and  delivered  the  gun  to  her. 
She  put  it  down  in  the  kitchen,  resting  on  the  butt,  and, 
soon  afterwards  took  it -up  again,  and  presented  it,  in 
play,  at  the  plaintiff's  son,  a  child  between  eight  and 
nine,  saying  she  would  shoot  him,  and  drew  the  trigger. 
The  gun  went  off^  and  the  consequences  stated  in  the 
declaration  ensued.    There  was  a  verdict  for  the  plain- 
tiff, damages  100/. 

The  Attorney  General  moved  for  a  new  trial,  on  the 
ground  that  the  defendant  had  used  every  precaution 
which  he  could  be  expected  to  use  on  such  on  occasion^ 
and,  therefore,  was  not  chargeable  with  any  culpable 
negligence. 

Lord  Ellenborough  C.  J.  The  defendant  might  and 
ought  to  have  gone  fiirther ;  it  was  incumbent  on  him, 
who,  by  charging  the  gun,  had  made  it  capable  of  doing 
mischief,  to  render  it  safe  and  innoxious.  This  might 
have  been  done  by  the  discharge  or  drawing  of  the 
contents ;  and  though  it  was  the  defendant's  intention 
to  prevent  all  mischief,  and  he  expected  that  this  would 
be  effectuated  by  taking  out  the  priming,  the  event  has 
unfortunately  proved,  that  the  order  to  Leman  was  not 
suf&cient ;  consequently,  as  by  this  want  of  care,  the 
instrument  was  left  in  a  state  capable  of  doing  mischief, 
the  law  will  hold  the  defendant  responsible.  It  is  a 
hard  case,  undoubtedly ;  but  I  think  the  action  is  main- 
tainable. 

O  4  Bayley 
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1816. 


DlZOBT 

agaimt 
Bkll. 


Batlet  J.  The  gun  ought  to  have  been  so  left  as 
to  be  out  of  all  reach  of  doing  harm.  The  mere  re- 
moval of  the  primmg  left  the  chance  of  some  grains  of 
powder  escaping  through  the  touch-hole. 

Per  curiam^  {a)  Rule  refused. 

(a)  Abbott  J.  abwnt. 


June  IStfa. 

A  creditor 
mxff  with  th« 
assent  of  the 
debtor,  take 
posMsskmof 
the  goods  of  his 
debtor,  and  re- 
move them 
from  the  pre* 
miaes  for  the 
purpose  of  sa- 
tisfying a  bonft 
fide  debt,  with- 
out incurring 
the  penalty  of 
Stat.  1 1  G^.  2. 
c  19.  <•  5« 
against  pemns 
assisting  the 
tenant  m  re- 
moving his 
goods  finom  the 
premises ;  al- 
though the  cre- 
ditor takes 


knowing  the 
debtor  to  be  in 


cur- 
cumstancesy 
and  under  an 
apprehensien 
that  the  land- 
lord wUldis- 
tniil. 


Bach  against  Meats  and  Another. 

TTHE  plaintiff  declared,  that  for  two  years  before  the 
1st  August,  1815,  one  Wm,  Graves  was  tenant  to 
the  plaintiff  of  a  fiurm,  &c.  at  a  yearly  rent;  that  on 
the  \^t  At^usty  1815,  two  years'  rent  was  in  arrear; 
and  that  certain  cattle  of  the  said  W.  Graves^  being 
upon  the  premises,  and  liable  to  be  taken  by  the  plain- 
tiff as  a  distress  for  the  said  arrears  of  rent,  the  said 
JV.  G.,  on  the  26th  of  January  1816,  fraudulently  con- 
veyed the  said  cattle  from  off  the  said  premises,  with 
intent  to  prevent  the  same  from  being  distrained  by  the 
plaintiff  for  the  said  arrears  of  rent ;  and  that  the  de- 
fendants wilfidly  and  knowingly  aided  and  assisted  the 
said  W.  G.  in  such  fraudulent  conveying  away  the  said 
cattle,  with  intent  to  prevent  the  same  from  being  dis- 
trained by  the  plaintiff  for  said  arrears  of  rent ;  and  the 
plaintiff  averred  that  the  said  cattle  were  of  the  value 
of  3002i ;  whereby  and  by  force  of  the  statute,  an  action 
hath  accrued  to  the  plaintiff  to  demand  of  defendants 
600/.,  to  wit,  double  the  value  of  the  said  cattle.  Se- 
cond count.  That  defendants  did  aid  and  assist  the 
said  W.  G.  in  concealing  the  said  cattle  with  intent,  &c. 
Plea,  nil  debet. 

At 


l&ATI. 
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At  the  trial  before  Dallas  J.  at  the  last  Hcrefbrd^        ldl6. 
shire  assizes  it  was  proved  that  Graves  was  tenant,        — ^— 

■^  Bach 

and  the  rent  in  arreai:^  as  alleged  in  the  declar-  apmtt 
ation ;  and  it  was  likewise  proved  that  the  defendant, 
MeatSy  was  the  brother-in-law,  and  was  a  boiia  fide 
creditor  of  Graves^  and  that,  knowing  Graves  to  be  in 
distressed  circumstai^ies,  and  being  apprehensive  that 
his  goods  might  be  distrained,  he  went  to  the  pre- 
mises on  the  evening  of  the  25th  cf  January  1816,  and 
made  a  seizure  of  a  number  of  the  cattle^  which,  with 
the  assistance  of  the  other  defendant,  and  the  full 
knowledge  and  consent  of  Graves^  he  drove  from  the 
premises  early  in  the  mpming  of  the  26th.  The  seizure 
made  did  not  exceed  in  value  the  amount  of  Meal/ 
demand.  The  plaintiff's  agent  followed  the  seizure, 
and  demanded  possession,  stating  that  he  had  been 
directed  by  the  plaintiff  to  distrain ;  MeatSj  however, 
refused  to  deliver  up  possession,  but  permitted  the  agent 
to  take  an  account  of  the  cattle.  A  verdict  was  found, 
by  consent,  for  the  plaintiff  for  single  damages,  with 
liberty  to  move  to  enter  a  nonsuit,  if  the  Court  should 
be  of  opinion  upon  these  &cts  that  the  action  was  not 
maintainable.  And  it  was  agreed,  that  all  idea  of  actual 
fraud  should  be  excluded,  the  only  question  intended 
to  be  reserved  being  this,  viz.  whether  the  defendant, 
with  a  view  to  the  recovery  of  his  own  debt,  had  a  right 
to  conduct  himself  in  the  manner  above  stated. 
.  A  rule  nisi  for  entering  a  nonsuit  having  been  obtained 
in  the  last  term, 

• 

Jerois  and  Peake  now  shewed  cause,  and  referred 
to  Stat.  11  G.2.  C.19.,  which  empowers  landlords  to 
dfttrain  goods  fraudulently  and  clandestinely  carried  off 

the 
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18J6.        the  premises  within  thirty  days;  provided  (^. S.)  that 
""■""       the  goods  have  not  been  sold  bona  fide  and  for  a  valn- 

Bacr 

against  able  Consideration  before  the  seizure  to  a  person  not 
privy  to  the  fraad.  And  {s.  3.)  a  penalty  is  imposed 
of  double  the  value  upon  the  tenant  so  removing  die 
goods  or  the  person  assisting  the  same.  In  this  case, 
they  contended,  the  removal  of  the  goods  by  the  defend* 
ant)  with  the  consent  o{  Graves^  for  the  purpose  of 
withdrawing  them  fix>m  the  reach  of  the  landlord,  was 
a  fraud  in  law,  and  the  defendant,  being  privy  to 
this  fraud,  did  not  come  within  the  proviso  of  the  act 
And  though,  according  to  adjudged  cases  {a\  a  man 
may  prefer  one  creditor  to  another,  yet  in  the  case  of 
landlord  and  tenant  the  statute  interferes  to  prevent  the 
tenant  colluding  with  a  creditor  to  the  prejudice  of  his 
landlord.  Also,  the  stat.  8  Ann.  c.  14.  prohibits  the 
taking  of  goods  in  execution,  unless  before  their  removal 
the  party  suing  out  execiition  shall  pay  die  arrears  of 
rent  to  the  extent  of  one  year's  arrear  to  the  landlord. 
It  would  be  strange^  therefore,  if  the  law  should  have 
provided  for  the  security  of  landlords  against  a  judg- 
ment-creditor, and  yet  have  left  them  open  to  the  fraudu- 
lent collusion  between  the  tenant  and  a  simple-contract 
creditor. 

Lord  Ellenborough  C.  J.  I  own  1  cannot  in  this 
case  discover  any  fraud,  either  in  the  creditor's  seeking 
satisfaction  from  a  fund  to  which  by  law  he  is  author- 
ised to  resort ;  or  in  the  debtor's  giving  eflfect  to  this 
remedy.  A  creditor  is  at  liberty  to  call  on  his  debtor 
for  payment,  and  the  debtor  may  arrange  the  mode  of 

(a)  Hclbird  ▼•  ^fndenon,  5  T.  R,  23$.     Fkktiock  v.  Zytter,  amU^ 
3  ToL  571. 

pay- 
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payment  as  he  pleases,  by  the  delivery  of  money  or  of       1816. 
money's  worth,  as  cattle  or  goods,  although  these,  so 
long  as  they  remain  on  the  premises,  will  be  liable  to        agamti 
the  landlord's  distres..    If  before  any  distrew  made  or       "^^ 
contemplated  the  creditor  resort  to  the  tenant  for  satis- 
factioti  of  his  debt,  I  know  of  no  law  to  prevent  the 
tenant  from  consenting  to  the  transfer  or  delivery  of  his 
stock  in  payment,  which  he  might  undoubtedly  sell  with- 
out any  imputation  of  fraud.  I  therefore  cannot  perceive 
any  thing  fraudulent  in  this  transaction.    If  it  appeared 
that  the  tenant  had  urged  the  creditor  to  seek  this  re- 
medy, the  case  might  have  assumed  the  character  c£ 
fraud :  but  where  the  creditor  is  the  first  mover,  and 
the  tenant  does  no  more  than  accede  to  an  arrangement 
for  discharging  himself  and  satisfying  the  creditor,  what 
fraud  is  to  be  imputed  to  him  ?    It  is  admitted  that  a 
preference  may  be  given  to  creditors,  as  in  the  case  of 
executors,  and  if  a  debtor,  upon  being  pressed  by  his 
creditor  may  settle  the  debt  by  the  delivery  of  his  goods^ 
I  see  no  reason  why  he  may  not  also  accede  to  the  ere* 
ditor's  taking  them. 

Batleit  J.  t  am  entirely  of  the  same  opinion.  I 
think  this  case  was  not  within  the  contemplation  of 
the  legislature  when  it  passed  this  act  of  parliament. 
The  legislature  seems  to  haVe  had  in  view  a  fraud- 
ulent removal  by  the  tenant,  where  the  object  was  to 
withdiraw  the  property  from  the  landlord's  reach,  for 
the  purpose  of  securing  it  for  his  own  benefit  Such 
an  object  nlay  be  accomplish^  either  by  a  claiid^tine 
removal  of  the  tenant  himsdf,  or  by  his  procuring  some 
other  person  to  make  a  pretended  purchase  on  the  pr<5^ 
mises,  and  remove  the  property  under  colour  of  suck 

purchase* 
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1816.       purchase.    And  in  this  case^  i£  MeaU  had  been  sent  for 
^  by  Graves^  and  urged  by  him  to  drive  off  the  stock  in 

agaitui  order  to  secure  it,  the  removal  would  have  been  fraud- 
ulent ;  but  when  we  find  that  Meats  acted  upon  his 
own  suggestion,  and  for  the  purpose  of  obtaining  satis- 
faction for  his  debti  as  the  law  entitled  him  to  act,  I 
cannot  see  any  ground  whatever  for  holding  this  case 
within  the  statute.  The  language  of  the  3d  section  of 
the  statute  is,  **  if  any  tenant  or  kssee  shall  fraudulently 
convey  away,  &c."  It  was  argued  by  Mr.  Peake  as  if 
every  removal  was  fraudulent  within  the  meaning  of  this 
act.  But  if  this  had  been  the  meaning  of  the  statute, 
would  it  have  been  worded  in  such  a  manner  as  to  im- 
port a  removal  by  the  **  tenant  or  lessee"  himself,  or  at 
the  utmost  for  his  benefit  ?  Was  there  any  such  removal 
here  ?  Unquestionably  not.  The  creditor  presses  for 
some  security,  and  seizes  a  part  of  the  goods,  and  the 
tenant,  in  order  to  discharge  his  debt,  agrees  to  their 
removal,  as  by  law  he  might  do.  Where  is  the  fraud 
in  the  tenant  paying  his  debt  ?  If  it  could  be  said  to  be 
fraudulent  in  any  sense^  I  doubt  whether  it  would  be  with- 
in the  meaning  of  the  act;  because  it  would  not  be  the 
firand  of  the  tenant  or  person  removing  the  property  for 
his  benefit;  for  the  removal  was  the  act  of  the  creditor. 
The  proviso  in  the  2d  section  relates  only  to  such  cases  as 
come  v^ithin  the  first  The  3d  section,  on  which  this 
action  is  founded,  does  not  contain  any  words  which  cariy 
the  case  further.  If  there  be  a  fraudulent  removal  within 
the  1st  section,  the  landlord  is  empowered  to  follow  the 
property  within  a  given  ,time ;  and  in  such  case  the  3d  sec- 
tion adds  to  the  landlord's  remedy  by  distress,  a  right  of 
action  for  double  the  value  of  the  goods  against  the 
tenant  or  the  person  aiding  hiip  in  the  removal.    It 

seems 
8 
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seems  to  me  this  is  not  a  case  either  within  the  letter  or        161G, 
meaning  of  the  act. 


HoLROTD  J.  (a)  I  am  of  the  same  opinion.  The  third 
clause  does  not  make  every  conveying  away  of  the  goods 
of  a  tenant  penal,  although  it  may  operate  to  defeat  the 
landlord's  right,  but  only  such  conveying  away  of  the 
goods  by  the  tenant  or  person  aiding  him  as  is  fraudu- 
lent. This  clause^  however,  which  is  a  penal  one,  giving 
a  forfeiture  of  double  the  value  of  the  goods,  does  not 
interfere  with  the  right  of  a  creditor  to  use  all  due 
diligence  for  obtaining  payment  of  his  debt;  although 
by  so  doing  he  may  possibly  intercept  the  landlord's 
distress,  and  may  even  do  it  under  the  impression  that 
the  landlord  intends  to  distrain.  In  the  case  of  Meux 
V.  Howell  (b)  a  distress  bad  actually  been  made  by  the 
landlord  at  the  time  the  tenant  confessed  judgment  to 
another  creditor  for  the  benefit  of  himself  and  the  other 
creditors ;  and  yet  this  was  held  not  to  be  fraudulent 
within  the  statute  of  Miz.  And  it  was  admitted  on  all 
hands  in  that  case  that  it  was  competent  to  a  debtor  to 
assign  a  part  of  his  property  in  satisfaction  of  particular 
creditors,  ftltliough  this  might  diminish  the  fund  to 
which  the  rest  of  the  creditors  had  to  look.  And  so 
executors  may  suffer  judgment  to  one  creditor  after 
action  brought  by  another,  and  plead  it  in  bar  to  the 
action.  In  Estaick  v.  CaiUaud  (c),  Lord  Kenyan  said, 
"  It  is  neither  illegd  nor  immoral  to  prefer  one  set  of 
creditors  to  another;**  and  in  'Nunn  v.  Wilsmore{d)f 
**  that  putting  the  bankrupt  laws  out  of  the  question,  a 

(a)  AUoit  J.  was  absent  on  the  specUl  comnuHton. 

(6)  4  East,  1.  (c)  5  T.  R,  424.  {d)  8  T.  R.  5fi8. 
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debtor  might  assign  all  his  effects  for  the  benefit  of 
particular  creditors."  And  as  every  creditor  has  a 
right  to  use  all  diligence  for  the  recovery  of  his  debt,  it 
seems  to  follow  that  he  may  obtain  payment  witliout 
regarding  whether  he  thereby  postpones  payment  to 
another.  .The  statute,  as  it  seems  to  me,  was  never 
meant  to  extend  to  the  creditor  who  is  seeking  payment 
of  his  debt  bona  fide,  when  it  enacted,  that  if  any  per- 
son should  wilfully  and  knowingly  assist  in  such  fraudu- 
lent conveying  away  he  should  be  liable  to  a  penalty. 
Upon  these  grounds,  this  action  appears  to  me  not  to 
be  maintainable. 

Rule  absolute. 


June  19di. 

Upon  a  con- 
▼iction  under 
Stat  SAnn, 
c.  14.  f.8. 
•gainst  a  car- 
rier for  having 
game  in  his 
ponno— ion,  it  is 
sufficient  if  in 
the  inform- 
ation and  a4ju» 
dication,  the 
qualifications 
mentioned  in 
Stat.  S2Sc  2? 
€ar,^  C.25. 
s.  S,  be  nega- 
tived, without 
negativing  them 
in  the  evidence. 


The  King  against  Turner. 

r^ONVICTION    by  two  justices,  upon  the  statute 
5  Jnru  c.  14.  s.  2.,   against  a  carrier,   for  having 
game  in  his  possession.     The  conviction  was  to  this 
effect: 

**  TV.  Tajflor  of  the  parish,  &c.,  cometh  before  me, 
«7.  ilf.,  one  of  the  justices  of  our  lord  the  king,  in  and  for 
the  county  ofSurtyj  &c.;  and  then  and  there  givetb  me, 
the  said  justice,  to  understand  and  be  informed,  that 
within  three  months  now  last  past,  that  is  to  say,  on  the 
5th  day  of  February,  now  instant,  at  the  parish  of  Send 
and  Riple^j  in  the  said  county,  John  Turnery  of  the 
parish  of  the  Hob/  Trinity^  in  Guildford^  in  the  county 
oi  Surry,  carrier,  being  a  person  not  then  having  lands, 
&c.  (negativing  the  qualifications  of  the  22  and  23 
Car,  2.  f.  25.)  nor  then  being  a  person  in  any  manner 

qualified 
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qualified  or  authorised  by  the  laws  of  this  realm  to  kill  18 16* 
game,  and  being  then  and  there  a  carrier,  did  then  and  The  Knra 
there  unlawfully  haoe  in  his  custody  and  possession  sixteen  against 
pheasants  and  five  hares,  the  same  not  being  sent  up  or 
placed  in  the  hands  of  the  said  J.  Turnery  by  any  person 
or  persons  qualified  to  kill  game,  contrary  to  the  form 
of  the  statute,  &c.,  whereby  he  hath  forfeited  the 
sum  of  105/.,  that  is,  51.  for  each  pheasant  and  hare.'' 
And  the  conviction  prays,  that  the  defendant  may  be 
summoned  to  answer  the  premises,  and  that  the  informer 
may  have  amoiety  of  the  forfeiture.  **  Whereupon  the  de- 
fendant being  summoned  on  the  10th  of  February^  in  the 
56th  year  aforesaid,  &c.,  appeareth  before  us,  the  said 
Jl  M.  and  G.  M^  one  other  of  the  justices,  &c.,  and 
having  heard,  &c.,  pleads  not  guilty.  Nevertheless, 
on  the  said  10th  day  of  February^  at  &c.,  two  credible 
witnesses,  to  wit,  T.  T.  and  W>  S.  upon  their  oath,  affirm, 
in  the  presence  of  the  said  J.  Turner^  that  within  three 
months  next  before  the  said  information,  to  wit,  on  the 
said  5th  day  of  February^  in  the  56th  year  aforesaid,  at 
&c*,  the  said  «7.  Dimer  being  a  carrier,  did  have  in  his 
custody  and  possession,  in  his  waggon,  at  the  parish  of 
Send  and  Ripley^  in  the  county  aforesaid,  sixteen  phea- 
sants and  five  hares,  the  same  not  being  sent  up  or  placed  > 
in  the  hands  of  the  said  'J.  Turner^  by  any  person  or 
persons  qualified  to  kill  game,  contrary  to  the  form  of 
the  statute^  &c.  Whereupon  the  said  J.  Turner^  being 
asked  what  he  hath  to  say  or  ofier  in  his  defence,  pro- 
duoeth  one  witness,  to  wit,  G.  71$  who,  being  duly 
sworn,  deposeth,  in  the  presence  of  the  said  J.  Turner^ 
and  also  of  the  said  W.  Taylor^  that  on  the  said  5th  day 
of  February f  at  the  parish  of  JTie  Holy  Trinityy  in 
Guilford  aforesaid,  he  was  present  at,  and  did  aid  and 

assist 
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1816.  assist  in  the  packing  and  loading  the  said  waggon  of  the 
,^  said  J.  Turner:  and  that  at  the  day  and  parish  last 

agqbiu  aforesaid,  when  the  said  waireon  of  the  said  «7.  I\ar7ier 
left  the  warehouse  of  the  said  J.  Turner^  in  the  said 
parish  last  aforesaid,  there  was  not  in  the  custody  and 
possession  of  the  said  «7.  Turner^  in  his  said  waggon^ 
in  the  parish  last  aforesaid,  any  such  quantity  of  game 
as  is  above  laid  to  his  charge^  or  any  game  whatever; 
and  forasmuch  as  upon  hearing  the  matters,  &c.  it  ap- 
pears to  us,  the  said  justices,  that  the  said  J,  Turner  is 
guilty  of  the  premises ;  it  is  therefore  adjudged  by  us 
the  said  justices,  upon  the  testimony  of  the  said  T.  71 
and  W.  jS.,  that  the  said  J.  Turner^  on  the  said  5th  day 
of  February^  at  the  parish  of  Send  and  Bipky  aforesaid, 
within  three  months  next  before  the  said  information 
was  made  before  me  the  sud  J.  M.  by  the  said  Wi  T. 
as  aforesmd,  unlawfully  had  in  his  custody  and  pos- 
session, sbcteen  pheasants  and  five  hares,  contrary  to 
the  form  of  the  statute.  Sec,  and  that  the  same  were  not 
sent  up  or  placed  in  the  hands  of  the  said  J.  Turner^  by 
any  person  or  persons  qualified  to  kill  game,  and  that 
the  said  «7.  Turner  had  not  then  any  lands  or  tenements, 
or  any  other  estate  of  inheritance  in  his  own  right,  or  in 
his  wife's  right,  of  the  clear  yearly  value  of  one  hundred 
pounds  per  annum,  &c.  (negativing  the  other  qualifi- 
cations) ;  and  thereupon  we  the  said  justices  do  convict 
the  said  J.  Turner  of  the  ofience  aforesaid,  and  do  ad- 
judge that  the  said  J.  Titmei\  for  his  said  ofience,  hath 
forfeited  the  sum  of  one  hundred  and  five  pounds,  that 
h  to  say,  the  sum  of  five  pounds  for  each  and  every  of 
the  said  pheasants  and  hares :  and  we  do  adjudge^  tliat 
one  half  of  the  said  sum  be  paid  to  the  poor  of  the 
parish  of  Send  and  Ripley  aforesaid,  where  the  said 

offence 
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oflfenoe  was  committed,  according  to  the  form  of  the        181& 
statute^  &C.  ' 


And  now  it  was  argued  by  Scarlett  and  Hos^  that  the 
conviction  was  ill ;  first,  because  the]  justices  have  neg« 
lected  to  set  forth  the  evidence  in  support  of  the  inform- 
ation, and  have  only  stated  the  conclusion  which  they 
drew  from  it  For  the  justices  have  repeated  the  charge 
all^;ed  in  the  information^  as  if  it  were  the  evidence 
given  in  support  of  that  charge;  but  it  is  impossible  to 
conceive  that  the  witnesses  should  have  deposed  in  the 
very  same  form  and  words  as  laid  in  the  information. 
It  was  incumbent,  therefore,  on  the  justices  to  set  forth 
the  particulars  of  the  evidence  and  not  the  result  of  it, 
in  order  that  the  Court  may  see  that  there  is  su£Scient 
to  warrant  the  conviction.  Secondly,  it  was  objected, 
•that  it  does  not  appear  that  any  evidence  was  given  in 
support  of  the  information,  negativing  the  qualifications 
mentioned  in  the  statute,  which  is  necessary,  in  order  to 
found  the  jurisdiction  of  the  justices;  for  if  the  party  be 
qualified  in  any  one  respect,  the  justices  have  no  juris- 
diction. And  herein  a  proceeding  before  a  justice 
differs  from  an  action.  It  seems,  therefore,  that  primd 
facie  evidence^  at  least,  ought  to  be  required ;  though  it 
must  be  admitted,  that  in  Mes  v.  Stone  (a),  the  Court 
were  divided  in  opinion  upon  this  point. 

Lord  Ellenborough  C»  J.  The  question  is,  upon 
whom  the  onus  probandi  lies ;  whether  it  lies  upon  the 
person  who  affirms  a  qualification,  to  prove  the  affirm- 
ative, or  upon  the  informer,  who  denies  any  qualification 

(a)  1  JBa^,  ^9. 

VOL.V.  P  to 


The  KiNC 
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I8I60       to  pmire  die  aegaihre.    There  ane^  I  tiiiiik,  about  iea 

different  heads  of  qualification  enumerated  Ik  the 


TuAim* 


IlieKiM 
^am«r        tute  (a),  to  which  the  proof  may  be  applied;   and^  ac- 

eording  to  the  argument  of  to-dajf  every  pex«oii  who 

hfB  an  infonaation  of  thia  sort  is  bound  to  gm  aatis* 

bttory  erideiioe   before  the  msgiitrates  to    negativa 

the  defendanfa  qnalificadon  upon  each  of  those  seteral 

heads.    The  aigument  leally  comas  to  ihisy  that  there 

woaid  be  a  moral  impossibility  of  ever  convicting  npon 

such  an  infennatfion*      If  the  infimner  dioidd  eitaWish 

tke  negative  of  any  part  of  these  difiSsreBt  qnalifiinnitinmj 

that  wonid  be  insiiflicient,  beoanse  it  woald  be  aaid,  ffon 

Ufnet^  but  that  the  defimdant  may  be  qaalified  nnder 

the  other.    And  4oes  not^  then,  eommon  sense  shew, 

tliat  the  burden  of  proof  oq^^t  tobe  castoa  the  pcraon, 

wfao^  by  establishing  any  one  of  ^be  quaMcations,  will 

be  well  defended?  Is  net  the  statnte  of  Amie  in  efieet  a 

prohibition  on  every  p^mn  to  kMl  game^  nnless  be 

brings  hiflMelf  within  some  one  ef  the  qaahficatioas 

allowed  by  la^ ;  the  proof  of  whidi  as  easy  on  the  one 

side^  but  almost  impossible  on  the  other?  I  remcogiber 

the  decision  eS  Rex  t.  Stcne  $  and  the  arguments  of  the 

learned  Judges,  who  hdd  the  necessity  of  giving  negadve 

proof,  were  undoubtedly  urged  with  great  fcree ;  but  I 

fek  at  the  time^  ikaX  if  they  were  right,  st  would,  in 

most  cases,  be  iraposrible  to  convict  at  all*     But  in 

Spieres  v.  Parker  (i),  I  find  Lord  Mansfield  laying  down 

the  rule,  tlrat  in  actions  upon  the  gane  laws,  (and  I  see 

no  good  reason  why  the  rule  should  not  be  applied  to 

informataons  as  wett  as  aolions,}  the  plaintiff  OMist  aeg^ 

ttve  the  esBoeptiocis  in  tiie  enacting  clause,  liiongh  he 

(a)  22&  29  Cbr.  2.  C.2S,  «.8.  (6)  1  T.  M.  144. 

throw 
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0)10 V  tbi)  bqrdf^  of  prppf  oil  t)ie  pth^  ^id^    The  wiiiA        1 8 1  & 
W9P  ^  by  ^0^4  J.  i»  JSf^  V,  -5a^d  (fi)  i  wd  wch  I      .^^^^ 
h^liere  has  b^^eii  U^e  prevailing  opinion  of  tlie  profession^      ^am# 
Md  t)ie  pr#cfi^    i  wXf  therefo|!^  pf  c^ipioHj  that  iim 
poD?jjCtion9  which  ^pepifies  negatively  in  the  inforpiatioii 
the  ^eyeral  qualific^itipns  mez^tiQQ^  id  Uij^  ft^ute^  l| 
m^U^cifrntf  wilhout  going  w  tp  p^gative^  by  the  evidences 
tho^  jf^alific»tion>y 

BAYZ^T.Jr  Iemoftbeiaiii,eop^piQp,  I  have  aliHFayi 
Dixd^n^ppd  it  to  b^  9  gener^  n^^^  that  if  a  ^leg^iv^ 
^prnk^t  be  mede  by  one  pa^y^  Vh^d^  is  pep^U^^y 
w^^in  tbs  jknowl^dge  pf  the  9tii&^$  the  party  within 
whote  knowledge  ^t  lijes,  auA  who  asserts  the  a&r^oJdyp 
i%  to  prove  jit^  and  not  he  who  avers  the  native. 
And  if  ly^  consider  Uie  reascm  pf  the  thing  fn  this  pyv 
Ijpul^  casc^  we  cannot  but  pee  that  it.  is  next  to  im- 
possil^e  tbajt  the  witness  fpr  the  prosecution  ^honld  bp 
prepared  to  give  any  evidence  of  the  4e&ndanf  9  want 
f^  iq^ific^tion,  Ij^  indeed*  it  is  tp  be  prewmed,  that 
^  ffius%  b(&  acquidnted  with  the  defendant^  and  with 
h^  ditm^on  or  habits  )n  life^  |then  be  naiigbt  giv^e 
general  evidence  ^hat  thpse  yrere ;  but  if^  a9  it  is  more 
probable^  he  ip  unacquainted  with  any  of  these  matters, 
how  is  he  to  form  any  judgment  whether  he  is  qudified 
or  npj^  from  his  ap(\earance  only  ?  Therefore,  if  the 
l^w  were  to  reqyir/e  that  the  ?yjitnes3  should  dqpose 
n^^tiy/ely  tQ  thes^e  thing^^  it  soems  to  me,  t^at  it  mig^t 
lead  to  t^e  enopuragement  of  much  har^ihopd  of  0wearr 
}»g.  The  witne^  wpuld  have  to  depose  to  a  multitude 
lof  &cts ;  hfi  muhf,  »wear  that  jUxe  dpfisndant  ha*  not  an 

(a)  I  S.iP,  463. 

P  2  estate 
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18)6.       estate  in  his  own  or  his  wife's  right,  of  a -certain  Talne; 
"       that  he  is  not  the  son  and  heir  apparent  of  an  esquir^ 

agaUut  &c. ;  but  how  is  it  at  all  probable,  that  a  witness  shoold 
be  likely  to  depose  with  truth  to  such  minutiae  ?  On  the 
other  handy  there  is  no  hardship  in  casting  the  burden 
of  the  affirmative  proof  on  the  defendant,  because  he 
must  be  presumed  to  know  his  own  qualificiation,  and 
to  be  able  to  prove  it  If  tfie  defendant  plead  to 
the  information,  that  he  is  a  qualified  person,  and  re- 
quire time  to  substantiate  his  plea  in  evidence^  it  is 
a  matter  of  course  for  the  justices  to  postpone  the 
hearing,  in  order  to  afford  him  time,  and  an  opportunity 
of  proving  his  qualifications.  But  if  the  onus  of  proving 
the  negative  is  to  lie  on  the  other  party,  it  seems  to 
me,  that  it  will  be  the  cause  of  many  offenders  escaping 
conviction^  I  cannot  help  thinking,  therefore,  that  the 
onus  must  lie  on  the  defendant,  and  that  when  the 
prosecutor  has  proved  everything,  which,  but  for. the 
defendant's  being  qualified,  would  subject  the  defendant 
to  the  penalty,  he  has  done  enough ;  and  the  proof  of 
qualification  is  to  come  in  as  matter  of  defence^  As  to 
the  objection  that  this  evidence  is  consistent  wit'h  the 
supposition,  that  the  game  was  in  the  wa^on  of  the 
defendant,  without  his  knowledge,  I  think  the  fact  of  its 
being  in  his  waggon,  raises  a  presumption  the  other 
way,  that  it  was  there  with  his  knowledge*  If  the  de^ 
fendant  could  have  shewn,  by  evidence  satisfactory  to 
the  justices,  that  he  did  not  know  it,  that  would  have 
presented  a  very  different  case ;  but  where  the  witness 
has  proved  that  the  defendant  had  it  in  his  custody  and 
possession  in  his  waggon,  surely  such  evidence  being 
unanswered,  warrants  this  conviction. 

/  HOLROTD 
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HoLROTB  J.  (a)  I  also  am  of  the  same  opinion.  It  is  1816. 
a  general  rule,  that  the  affirmative  is  to  be  proved,  and 
not  the  nq^ative^  of  any  fiict  which  is  stated,  unless  ^^^ 
under  peculiar  circumstances,  where  the  general  rule 
does  not  apply.  Therefore  it  must  be  shewn,  that  this 
is  a  case  which  ought  to  form  an  ejLception  to  the  ge- 
neral rule.  Now  all  the  qualifications  mentioned  in  the 
statute^  are  peculiarly  within  the  knowledge  of  the  party 
qualified.  If  he  be  entitled  to  any  such  estate^  as  the 
statute  requires,  he  may  prove  it  by  his  title  deeds,  or 
by  receipt  of  the  rents  and  profits :  or  if  he  is  son  and 
heir  apparent,  or  servant  to  any  lord  or  lady  of  a  manor 
appointed  to  kill  game^  it  will  be  a  defence.  All  these 
qualifilcations  are  peculiarly  within  the  knowledge  of  the 
party  himself,  whereas  the  prosecutor  has,  probably,  no 
means  whatever  of  proving  a  disqualification.  If  this 
be  so^  instead  of  saying  that  the  general  rule  of  law 
ought  not  to  apply  to  this  case^  it  seems  to  be  the  very 
case  to  whi(^  the  rule  ought  peculiarly  to  apply.  The 
other  objections  do  not  appear  to  me  to  be  well  founded ; 
and,  therefore^  I  think  this  conviction  ought  to  be  a& 
firmed* 

Conviction  affirmed. 

Nolan  and  Berens  were  to  have  argued  in  support  of 
the  conviction. 

(a)  JhboU  J.  was  iliMnt  upon  the  spedtX  oanmiiflaioiu 
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June  19tfa. 


the  King  against  The  Inhabitants  of  Uci- 


FtJSLD. 


r^Ttime  ^'  TJPON  appeal,  the  Court  of  Quarter  Senions  for  th^ 
hiring  hiinseif,  countv  of  Sussex  confirmed  an  order  of  two  jufttiece 

had  a  daughter  *'  ** 

of  the  age  of      for  the  telnoval  cfJamei  MarskaU  from  Hurstperpoini  lo 

eighteen,  who 

from  the  age  of  Ikk/teldf  sulyett  to  the  opitiioa  of  this  Court  upon  the 

four  had  lived      ^  „       . 

with  her  grand-  following  eMe  : 

b^i^^^  "^^  pauper,  James  Marshall^  being  l^Uy  settled 
hfsK*«d^  in  the  parish  of  Vtl^ld^  on  the  JOth  of  Aprils 
te'^^dl^i  180«,  hired  himself  for  a  year  to  one  J^eryi  then  re- 
tiier,  which  con-  'siding  in  the  parish  of  Ibnbri^ei  in  the  county  of  JCim/, 

tinued  until  she 

attained  twen-    and  Continued  id  the  service  of  J^ery  in  that  parish  for 

ty-one,  the 

grandfather  the  whole  year.  Marshall  was  a  widower  at  the  time  of 
wiuXecteT  his  hiring  hiniself  to  (fefferjfi  and  had  one  dau^tei> 
^^M^^d^!^   Vrances%  ^hteen  years  of  age^  who  had  been  separated 

from  him  at  the  age  of  foOr  yearsi  and  had  lived  with 
her  grandfather  until  his  death  in  1801 ,  during  whieh 
time  she  was  entirely  supported  by  the  grandfather,  the 
pauper  contributing  nothing  for  her  maintenance.  Th^ 
grandfather  by  his  will  devised  the  residue  of  his  estate 
(which  amounted  to  1600/.)  to  his  executors  in  trust,  to 
■equentiy'pinir  ploc^  the  same  out  upou  Security,  and  pay  the  interest  to 

JrithSVfaS!'  ^^  ^^®  ^^^  ^^^  ^^^  ^^^  ^^"^  ^^®® »  ®°^  ^®  directed  that 
^^il.^'f  "^^  his  wife  should,  during  her  life,  thereout  educate  and 
Aotmga  (Md     maintain  Elizabeth  and  JFi^ances.  the  children  of  his  late 

at  the  tune  of  ^ 

the  hiring.         daughter  Elizabeth  Marshall,  and  after  the  decease  of 

his  wife  he  gave  the  said  residue  equally  to  be  divided 
4)etween  the  said  Elizabeth  and  Usances  ;  but  in  case  his 
wife  should  die  before  they  attained  twenty-one,  the 
interest  to  be  applied  to  tb^ir  m^tenance  and  edu- 


and  maintain 
her  out  of  a 
fund  gi^en  to 
tfaegrandmo^ 
tfaer  for  life^ 
and  after  her 
decease  to  the 
daughter: 
Held,  that  the 
ditughterwas 
not  emana- 
patedy  and  con- 
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catloft  dniiiig  tbeir  minorilyt  And  upon  thdr  attaining        1816* 
twenty-one  reqpGctWely,  the  principal  to  be  paid  to  them 
acQordinirly }  and  if  atber  of  them  ahould  die  under       «iotiMt 

.  Hie  Inhabil* 

age  and  without  leaving  i96uei  her  share  to  go  to  the  anu  of 
aurrlTor ;  but  if  either  should  die  under  age  leaTing 
iaauc^  her  share  to  be  equally  divided  between  such 
i8su«^  as  they  attained  twenty^one,  the  interest  in  the 
mean  time  to  be  applied  towards  their  nuuntenance  and 
educatbn^  After  her  grandfather's  death  FranUs  oon- 
tinued  to  live  with  her  grandmother,  and  was  entirely 
8ttp|>orted  by  her  until  she  had  attained  twenty«one^  and 
waa  'living  with  her  at  the  time  when  the  pauper  hir^ 
hipiaelf  to  %f^erjf%  and. never  returned  to  her  &ther. 
The  qUfSfttion  wa%  if  lb?  pauper  gained  a  settlement  in 
Tm^ixtiigf^  bgr  this  hiring  and  service* 

Courthope  and  Long^  in  support  of  the  order  of  ses- 
luQ|is,,  afg^ed  that  he  did  not;  because  his  daughter 
Fnmees^  i^t  the  time  of  the  hiring  and  service,  not  being 
amaaapat^  but  still  dependent  on  her  father's  family, 
the  panper  could  not,  within  the  intent  of  the  statute 
Sai^'^  W.SfM^  c^  Ih  $' 7-  be  deemed  *^ an  unmarried 
perspttsi  not  bfiyiug  a  child."  For  the  distinction  is,  if 
the  ifhild  be  in  ^  condition  to  follow  the  &ther's 
settlemeu^  so  as  to  be  capable  of  becoming  a  bur- 
then to  the  parish  where  the  father  is  hired  and 
serves,  such  hiring  and  service  U  not  within  the 
statute;  alif^^  if  the  child  be  emancipated  from  thp 
fether's  famly.  But  a  child  m;»y  be  separated  frpm 
its  family  without  being  em^sucipated ;  ^d  so  lon^ 
a9  it  is  ^n  a  st^t^  of  ,pupilla|;e»  pf  durante  minqritqte^ 
it  is^  in  the  eye  of  the  law,  still  dependent  on  and  con- 
stituting a  part  of  the  parent  stock,  notwithstanding  any 

P  4  length 
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1816.       length  or  distance  of  separation,  and  may  return  aiid  be 

_  •  ^  incorporated  into  that  stock ;  and  authorities  are  not  want- 

agaout        ing  to  shew  that  the  law  respectinff  emancipation  does  not 

"Thf  Inhabit.         ^  r  o  r 

ants  of  operate  by  relation  to  the  time  when  the  separation  first 
took  place,  although  such  separation  continue  until  after 
the  child  attain  twenty-one.  (a)  Which  doctrine  applies 
to  the  present  case^  as  far  as  regards  the  separation  of 
Frances  the  daughter,  and  her  continued  residence  widi 
her  grand&tiier  and  grandmother,  and  the  hiring  and 
service  of  the  father.  And  as  to  the  provision  made  for 
her  education  and  maintenance  by  her  grand&tiier's 
will,  this  did  not  alter  the  relative  situation  of  parent 
and  child :  tKe  assets  might  have  failed  in  Ma,  or  might 
have  been  withheld  in  part  or  for  a  tiine,  in  which  cases 
the  child  must  necessarily  have  been  remitted  to  tiie 
father  for  support* 

jyOyly  and  MarshaU^  contra,  took  a  di8tinction5  that 
here  the  daughter  was  not  only  separated  at  early  in&ncy 
from  her  father's  family,  and  maintained  by  the  bounty 
of  others,  and  continued  to  live  separate  until  she 
attained  twenty-one,  but  from  the  death  of  her  grand- 
father she  became  suojitre  entitied  to  a  maintenance  of 
her  own,  for  such  was  the  effect  of  the'  direction  in  her 
grandfather's  will  {b) :  so  that  from  that  time,  which  was 
prior  to  the  hiring  and  service,  she  was  no  longer  depend- 
ent on  any  one  for  support;  and  the  relation  between 
the  parent  and  child,  so  far  as  regards  any  dependence 
or  support,  was  completely  at  an  end.  And  tiiough  it 
be  possible  tiiat  the  fund,  to  which  she  was  entitied  in 
her  own  right,  might  fail,  may  not  the  same  be  said  of 

(a)  Jie9  T.  Hdgieonh,  5  T,  JR.  353.     Hex  T.  fFiiton  cum  Twambrodn, 
ib.B55. 
(6)  fiacU9  T.  En^jUtndt  %  Verth  4$^ 
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any  other  change  of  cdndiiioii)  vrbich  would  dearly  have       1816. 
woriced  an  emancipation  ?    As  marriage,  fi>r  in»tance,  or 
the  enlisting  for  a  soldier :  both  these  may  fidi  to  afibrd 


Tbe  Kjxa 


the  provision  usually  to  be  expected  from  them ;  yet        uhb  of 


these  have  been  held  to  work  an  emancipation.  It 
is  sufficient  therefore,  that  the  independence  acquired 
18  in  its  nature  permanent:  the  greater  or  less  pro- 
bability of  its  being  defeated  is  not  the  question. 
It  may  be  remarked,  however,  upon  this  point,  if  it 
were  materia],  that  the  fond  provided  in  the  present 
caae^  being  under  the  control  of  tmstdes,  was  more 
than  ordinarily  protected  against  fiulare.     Nor  does 

« 

emancipation,  with  reference  to  settlement,  import  an 
exemption  from  parental  authority.  Suppose  a  dild 
should  ac(|aire  a  settlement  by  raiting  a  tenementf 
would  it  not  be  thereby  emancipated,  as  to  settle- 
ment? but  would  it  cease  to  be  subject  to  parei^ 
authority? 

Lord  EtLEKBOROUGH  C.  J.  This  is  a  perfectly  new 
head  of  emancipation*  ^  The  question  is,  if,  on  account 
of  w  testamentary  bounty  left  to  this  child  by  her  re- 
lation, the  child  shall  be  deemed  to  be  emancipated  from 
all  control  of  the  fether,  and  the  father  to  be  discharged 
from  all  claims  of  die  child  for  maintenance,  if  that 
should  become  necessary.  If  such  a  provision  as  this 
amounts  to  an  emancipation,  the  consequence  will  b^ 
that  the  devolution  of  an  estate  to  a  child,  from  tibe 
mother,  fer  instance,  would  operate  in  the  same  way^ 
and  diteharge  the  father  from  the  duty  of  maintenance. 
This,  then,  is  quite  a  new  head  of  emancipation.  The 
cases  of  emancipation  put  by  Lord  Kenyan  in  Bex  v. 

Witton  am  Tiimmbrookes^  are  t)ie  child's  attaining  its  frill 


UcKiasA, 
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1816.  ag«)  M  being  married^  or  gaining «  settUmait  for  k- 
ielf|  or,  ai  in  the  case  of  the  soldier  contracting  a  relfltkm 
incdnsitfttat  with  the  idea  of  his  being  in  a 


The  Kito 


^•ntti  of       situation  ia  his  fitther'i  family.     Mot  one  of  these  is 


tfie  case  here ;  it  is  a  case  md  generis*  If^  therefore^  it 
is  to  be  coaddered  as  an  emadcipadon,  it  must  be  on 
some  reason  or  principle.  Now»  the  reason  why  it 
should  be  so  considered  is  said  to  be  this,  that  the  pn>- 
Tision  natjefdr  the  child  secoits  to  her  an  independende 
and  maintenancei  and  to  the  parifth  ft  discharge  from  all 
probafaiUty  of  burthen  on  her  account.  Hie  staeate 
8  fV.  ^M,  enacts^  Uiat  if  any  unmarried  povon,  not  having 
ohiid  or  children,  shall  be  lawfully  hired,  &&;  whidi  has 
been  construed  to  mean,  thatif  he  has  no  child  dat  can 
be  a  bsDthen  to  die  parish  in  consequence  ef  his  aoqnfr^ 
ing  a  etttlement  there,  he  shall  be  Considered  as  not 
lUMrsng  a '  child  Hiiiom  the  meamng  of  the  statute.  But 
was  that  the  case  of  this  pauper  when  he  hir^.Uffisdf? 
.  The  property  devised  was  merely  in  trust  for  the  use  and 
beaeAt  tt  the  grandihother,  in  the  first  instant^  with  a 
didreoti<i>a  to  her,  certainly  amounting  in  equity  to  ab 
obligakiaii  to  taaintain  the  child,  and  af)»r  the  gmnd- 
molhet>  death  to  the  child.  But  this  thist  might  have 
fiiiled  i  the  trustees  might  have  vidbled  it  and  net  paid 
•the  interest  to  die  grttidmdtheiv  or  she  mi^ht  have 
proved  wxbithiiil  to  her  (rust  and  refused  or  ne|giected 
to  iMiotein  Um  child ;  in  which  eventsi  so  long  at  least 
at  tbf\y  cotttmued,  the  child  mUst  have  resorted  to  ber 
frtber  (fit  meintenanoe^  who  was  not  diacbarged  by  any 
«nancipation  of  the  child  ftpm  the  parental  obligation 
of  pro^^ding  for  her  maintenance.  It  seems  to  me, 
dierefore,  under  these  circumstances,  that  the  fiither  was 
)iot  in  the  sitoation  df  a  person  not  having  a  child  within 


Hi^Kntti 
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the  n^aliing  of  the  statute;  becatite  ke  had  n  cbUdi  whb       IMa 

would  hare  a  righl  to  ahare  with  himi  if  he  Abold  be  uih 

able  to  provide  bne^  a  maintenanoe  from  the  pariah  wh«re 

he  ahoiiid  become  fteltled)  and  who  oonsequently  lAigfat       ftntt  «r 

We  a  burfthoi  to  the  pariah.    He  waa  a  peraoli  haTing  a 

obildi  who  mighty  in  the  eventual  failute  of  the  funda 

bequeathed  for  her  support^  daiM  a  provuikm  fyom  him^ 

aAd  he  again  might  hare  claimed  to  have  the  control 

and  euaiody  of  her  at  any  timek    The  oaae  has  ^jertaiidy 

bean  ingeoioualy  argued )  bdt  I  think  it  doea  not  aitiouiiC 

to  an  emanoipatiou  either  to  diacharge  the  f  jghta  6f  tho 

one  or  the  dutiea  of  the  other* 

BlkYXiBY  Jk  I  am  of  the  atime  <^iuioiH  The  ililo  ia# 
that  the  diild'a  aetUement  ahall  ahift  with  that  of  the 
fiUh^  until  the  child  ia  eknimeipated*  Thin  v$  ft  perliKtly 
aew  catfe^  and  cUfferent  from  all  the  other  caaea  df  emaiM 
oipatioUk  A  provision  ia  made  by  the  will  of  th6  grand* 
fiither  for  the  maintenance  atid  education  of  the  chil^ 
who  ia  living  with  her  grandmother^  apart  froia  hiar  firthav 'a 
fiimily;  and  the  queaticHi  is}  if  such  a  provision  caa  be 
said  to  deprive  the  pareifit  of  hia  righta  over  hia  ehiidi  tO 
resume  to  himself  the  care  and  custody  of  her,  or  can 
relieve  him  from  the  duty  of  maintaimng  her*  If  this 
case  amounta  to  aa  emancipation,  would  it  not  be  the 
aame^  under  the  like  circumstances,  at  whatever  age  the 
child  might  be  ?  For  the  law  makea  no  distinction  io 
respect  of  the  different  ages  of  infants  under  twenty-ox^ 
at  which  time  the  parental  authority  ceaseS)  and  the 
fiither  has  no  right  lo  reclaim  his  child«  Let  ua  then 
put  the  case  of  an  infant  of  very  tender  year^  ibr  whose 
maintenance  the  grand&ther  should  make  a  proviaioa 
by  hia  will ;  could  it  be  contended  that  such  a  provision 
^QviUi  prelude  tb*  father  from  insisting  upon  having 
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lgl6.  his  child  returned  to  him?  I  think  that  could  hardly 
**"""*  be  contended.  But,  to  come  nearer  to  the  present 
case:  suppose,  after  the  year's  service  of  the  &ther,  the 
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mm  oi  child  then  being  of  the  age  of  nineteen,  had  returned  to 
the  zoof  of  her  father,  the  &ther  having  then  acquired  a 
new  settlement  by  such  service^  can  there  be  a  doubt  that 
the  child  would  have  taken  that  settlement;  and  yet,  if 
she  was  once  emancipated,  she  could  not,  because  she 
would  be  emancipated  for  ever.  If,  then,  she  would 
have  been  entitled  to  the  father's  subsequent  settlement, 
that  shews  that  the  sqiarate  provision  made  for  her  by 
her  grandfisither's  will  could  not  operate  as  an  emanci* 
pation.  I  therefore  think,  that  as  she  was  not  eman- 
dpatedy  but,  notvdthstanding  the  separate  provision 
made  for  her,  continued  part  of  her  bther's  &mily,  and 
capable  of  deriving  from  her  fiither  any  settlement  which 
he  might  acquire  she  was  a  child  who  mi^t  become 
diargeable  to  the  parish  in  consequence  of  his  acquiring 
a  settlement.  Jf  so^  it  follows  that  the  &ther  was  not  in 
the  situation  of  a  person  who  is  capable  of  acquiring  a 
settlement  by  hiring  and  service ;  that  is,  a  person  not 
having  a  diild  within  the  meaning  of  the  statute. 

HoLROTD  J.  (a)    I  concur  in  opinion  with  the  rest 

of  the  Court.    The  maintenance  provided  for  the  diild 

by  the  will  was  precarious,  and  the  obligation  of  the 

fiither  to  maintain  her  still  continued.     The  fiither's 

control  over  the  child  also  continued ;  and  therefore^ 

there  is  no  ground  upon  the  cases,  or  upon  principle  to 

hold  that  the  child  was  emancipated.    I  therefore  think 

that  the  fiUiher  was  not  in  a  situation  to  acquire  a  settie- 

ment  by  hiring  and  service. 

Order  confirmed^' 

(a)  4!Mth  WW  sbMBt  upon  th«  special  oominiiiiQiu 
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The  King  against  Bell.  ir«*i4s«£ay, 

^  June  I90k. 

TJPON  appeal  by  BeU  to  the  Quarter  Sesuons  for  The  knee  of 
the  county  of  Cumberland^  against  a  rate  made  for  ^^  ^^  i^^ 
the  relief  of  the  poor  of  the  township  of  Cockemmah,  ^^^^^' 
the  Sessions  confirmed  the  rate,  subject  to  the  opinion  ^J^J^f^^ 
of  this  Court  upon  the  following  case :  occupwicy 

The  Earl  oi  EgremorU  is  lord  of  the  manor  cf  Cocker^ 
mouthy  and  owner  of  the  soil  of  the  streets  of  th^  town  of 
Cockemundh.  He,  or  his  lessees,  have  from  time  im- 
memorial collected  and  received  certain  tolls  of  com  sold 
m  the  market ;  the  toll  has,  however,  been  hitherto  col- 
lected at  the  commtacement  of  the  market  out  of  every 
sack  brought  and  exposed  for  sale.  The  Earl,  or  his 
lessees,  also  receive  payments  for  stallage  there  from  per- 
sons .using  stalls,  and  exposing  upcxi  them  such  things 
for  sale  as  are  usually  sold  on  stalls ;  and  the  Earl,  or 
his  lessees,  take  the  sweepings  of  the  streets. '  The 
market  is  a  market  by  prescription,  and  is  holden  in  the 
public  street  and  highway  in  the  town  of  Cockermouth^ 
where  the  sacks  of  com  are  set  down  for  sal^  and  the 
tolls  are  there  taken.  The  tolls  of  cbm  are  a  handful 
out  of  each  sack ;  BeU  is  the  present  lessee  of  them,  and 
pays  a  yearly  rent  of  502.  to  the  Earl,  and  as  such  lessee 
takes  the  tolls  of  com  in  the  market ;  but  he  is  not  an 
inhabitant  of  the  township  of  Cockermouth^  nor  possessed 
.of  any  property  within  it,  except  these  tolls;  the  tolls 
yield  an  annual  profit.  BeU  is  rated  in  the  assessment 
for  the  relief  of  the  poor  of  Cockermouih  as  follows : 

««  David  BeU,  com  tolls    -    -    -    155." 
He  is  not  lessee  of  the  stallage,  nor  of  the  sweepings  of 

the 
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lilfi.        the  market,  which  are  rented  by  other  persons,  who  are 
"  severafly  rated  for  them  to  the  relief  of  the  poor  in  the 

tumn^        same  rate.     The  qiaes{;joi|  13^  whether  ffefl  is  rateable  in 
respect  of  these  tolls. 

P,  Cmtriwtfn^  in  support;  of  tjip  prder  of  SwBion%  con- 
tmied  tbat  Bell  was  rateiil^le  ^A  occupier  of  1^  sqi) 
qf  the  PKftri^el;)  ^1,  indeffl,  ^  l^yipg  t)»^  m^^  ocqn 
pancy,  but  as  occi^yjpg  \\  by  n  partj^  P^arWR^y  pf  i\^ 
piofitlb  whj^  is  09Pi]gb.(f)  Th«§a  tpl)A  W9  lA  the 
PfitBf^  #  st^ljfg^  or  ^ii^Mge;  fi>7  A#  nt^tfjug  ()(9wa 
imIu  ia  t^  markel  i?  99  ipser  (E»f  the  py il,  pf  ^  fi^qif 

it  Iw  bfm  «4wd8^  th#t  ^CHgh  inreiy  fUjW  t>M  9f 

f^9ipw  rifl^t  Uhei^  tp  cpi»«  ^tP  a  PHb%  PwHf4  i^ 
dwB  parpi96f  iof  buyjag  ap4  ^^Uiffg,  y#  l^fjit  )^  p^t^ 
9(mmm  right  liber^r  to  placa  ^  s^  tber^  wd  tjri«qw9# 
ni^y  1^6  mfdnjtwied  ^r  it  )^  th^  owper  of  tl^e  1^  (6) 

]^ord  Ellenborough  C.  J.  I  cannot  say,  upoq  this 
st^temenit,  that  the  appellant  is  an  occupier  of  land, 
y/ould  \ie  nojl  be  equal)y  entitled  to  tl^e  toll,  although 
tl^e  sacks  were  i^ot  set  down  in  the  n^ke^,  but  i^ere  up- 
held on  the  shoulder^  of  those  yfYio  exposed  tjie  con^  to 
sale  ?  There  is  Qothing  to  give  this  tpU  a  corporeal 
quality,     ' 

Batley  J.  Bell  is  assessed  in  the  rate  for  com  tdQ% 
which  it  is  plun  from  the  statement  of  the  case  were  mere 
market  tolls,  and  not  incident  to  the  soil.  In  Heddey 
V.  Welhause  {c)  the  distinction  is  well  taken ;  for  it  is  said, 

(a)  lUf  T*  J^aptut  MUl  Company,  ante,  1  vol.  61 2, 

(b)  Mayor  of  Northampton  y,  Ward,  ^  Sir.  1838.      Mayor  of  Nanaick 

(c)  Moor,  474.  dted  m9»r,  1239, 

if 


INT  THE  Fmr-spcn  Yjmh  ^  x^bosge  iil  09* 

if  the  king  grmt  a  ft^  a)r  laurM  witb  t^U  «firt^n  td  ou  14  H. 
and  bU  lmi%  to  b»  bolden  ia  Iwi^  iirbicb  is  bomugh* 
Eni^itJh  wd  tbe  grmte^  dic^  the  hctr  at  the  common 
Uw  sbsUliikve  the  merketwdthe  toUi  but  the  younger 
eon  shall  buve  the  irtaUage  md  pickage»  with  the  loili 
by  the  (^i^toou 

HoLROTD  J.  {a)    These  tolls  would  be  equally  payable^ 
if  the  soil  had  belonged  to  another. 

£r«  Laimb  was  to  have  argued  against  the  order  of 


Ord^r  qu«»bedf 


Matson  against  Booth.  ?^^"?Jfe 

^  June  20th, 

CASE.     The  plaintiff  declares  th^t  one  C.  &,  on  the  A  .heriff  is 
,  .  bound  to  lei  hii 

Hth  July  1815y  sued  out  a  capias  ad  respondpnd.^  prisoner  aneit- 
directed  to  the  sheriff  o{  Huntingdon^  against  the  pl^in-  proc^atlargej 
tiffi  returnable  on  the  morrow  of  All  Sotds,  indorsed  for  ][SeBure5«^ 
bail  for  lJ08t,  which  writ,  on  the  15th  J%,  was  de-  ^^^^^^ 
liyered  to  the  defendant,  th^  shjeriff  of  jthe  said  iC^oypty ;  ^*^»  ^^^  ^ 

whom  are  re* 

by  virtue  of  which  the  defendant  arrested  the  plaintifl^  spectively  worth 

^  more  than  the   . 

aijd  detained  hin^  in  custody  until  he  tendered  to  de-  penalty  of  the 

bondy  is  8u£- 

feodant^  on  the  ^Oth  September^  reasonable  sureties  of  fident,  though 
sufficient  persons,    to  wit,    G.  JFarey^   T.  Normington,  arc  worth  leas 
JE.  Holder^    W.  Martin,    and   T.  E.  Fisher,  the  same  ^^  "^^"l;^. 
being  then  and  there  responsible  and  sufficient  persons,  ^°°j^"^ 
and  having  and  each  of  them   having  sufficient  within  after  the  bond 
the  county^  and  who  were  willing  and  offered  to  become  c"ted*  *>"*  be- 

^  ®  .     .  fore  the  sheriff 

bail  for  the  appearance  of  the  plai^itjff  at  the  return  of  has  accepted  it, 
the  writ    Yet  the  defendant,  not  regarding  his  duty  of  the  sheriff 

and  the  prior 
<#i9Vr8i  do9s  Opt  iKiita  tbfl  tlpB4  fir  P»l^  #  9i^  itamp  necenify. 

as 


AfAvioir 
Boom. 
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1816.  as  thetiBf  &c  refiiied  to  accept  the  saretiefl^  and  de- 
tained the  plaintiff  in  custody,  under  colour  of  the  said 
writ,  until  the  29th  SeptembeTf  contrary  to  the  form  of 
the  statute;  by  means  whereof  the  plaintifl^^  was  de- 
tained in  prison  an  unreasonable  time,  and  during  that 
time  suffered  in  body  and  mind,  and  was  prevoited 
from  transacting  his  affairs,  and  injured  in  his  credit, 
and  hath  also  incurred  the  risk  of  being  proceeded 
against  as  a  bankrupt     Plea  not  guilty: 

At  the  trial  before  Wood  B.  at  the  kst  assizes  fi)r 
Huntingdon^  the  case  was  thus :  the  plaintiff  was  ar- 
rested on  the  15th  oijubfy  and  continued  under  that 
arrest  until  the  20th  September  following  on  which  day 
his 'attorney  made  application  to  the  under-sheriff's 
brother,  then  acting  for  the  under-sheriff  in  his  absence^ 
for  the  plaintiff's  discharge,  ;and  tendered  a  joint  and 
sereral  bond,  executed  b^  the  plaintiff  and  the  first 
four  sureties  named  in  the  declaration,  with  a  blank  for 
another  obligor,  and  made  to  the  defendant  as  sheriff  in 
double  the  amount  of  the  sum  sworn  to^  conditioned 
for  the  plaintiff's  appearance  in  the  said  action,  and 
attested  by  two  witnesses,  one  bdng  of  the  name  of 
T.E.  Fisher  J  who  tendered  the  bond,  and  asked  the 
under-sheriff's  brother  if  he  were  satisfied  with  the 
sureties,  adding,  that  if  it  was  desired  he  {Fisher)  would 
also  execute  it ;  to  which  proposal  the  under-sheriff's 
brother  assenting  Fisher  executed  the  bond,  the  other 
obligors  not  being  then  present  Three  of  the  sureties 
were  proved  to  be  severally  worth  more  than  the  amount 
of  the  penalty  of  the  bond,  the  other  two  to  be  worth  a 
sum  under  the  amount  of  the  sum  sworn  to.  After 
Fisher  had  executed  the  bond,  the  under-sheriff's  bro- 
ther went  to  the  o£Sce,  and  on  his  return  told  Fisher 
that  his  brother  had  left  orders  that  he  would  take  no 

bail, 
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bail,  and  then  laid  the  bond  on.  the  table  and  left  it.  1816. 
On  the  29th  of  the  same  month  the  bond  was  again  ^ 
tendered  and  accepted,  and  the  plaintiff  was  liberated.  ^oingt 
It  was  objected  at  the  trial,  that  the  security  tendered 
to  the  sheriff  was  insufficient,  because  the  adding  an- 
other obligor  after  the  bond  was  executed,  without  the 
privity  of  the  former  obligors,  was  an  alteration  material 
to  avoid  the  bond ;  and  also  because  this  addition  ren- 
dered a  new  stamp  necessary.  It  was  further  objected, 
that  each  snrety  ought  to  have  sufficient  to  cover  the 
amount  of  the  debt  for  which  he  became  surety ;  and 
accordingly  the  plaintiff  has  avenyd  in  his  declaration, 
^  that  they  were  responsible  persons,  having  and  each 
of  them  having  sufficient  within  the  county.*^  These 
objections  were  over-ruled;  the  learned  Judge  observing 
as  to  the  latter,  that  the  statute  {a)  neither  prescribed 
any  particular  number  of  sureties,  nor  that  each  should 
be  worth  any  particular  sum,  the  words  being  general, 
^'  reasonable  sureties  of  sufficient  persons  having  suffi- 
cient within  the  county.**  The  jury  found  for  the  plain- 
ti£^  damages  40^ 

Elosset  Sent,  obtained  a  rule  nisi  in  the  last  term  for  a 
new  trial,  renewing  these  objections ; 

And  the  rule  now  coming  on,  Blosset  Serjt.  and  Storks 
were  heard  in  support  of  it ;  and,  as  to  the  first  point, 
they  distinguished  this  case  from  Zouch  v.  Clay  (&};  be-* 
cause  in  that  case,  according  to  the  report  in  Leviitz^  the 
addition  was  made  with  the  consent  of  all  parties.  The 
same  distinction  was  taken  in  Marckham  v.  Gonasion.  {c) 

(a)  S3  B.  6.  e.  9. 

(»)  1  Vetiir.  IBS.    2  JTeb.  872,  881.     S  Lmf.  9$* 


Vol.  V.  Q  And 
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1816*        And  as  to  the  necessity  of  a  fresh  stamp,  they  argoed  that 
^,  the  bond,  by  the  insertion  of  Fisket^u  name,  became  a 

against        new  aud  different  instrument,  for  it  was  complete  as  it 

Booth.  ^^  ^ 

Stood  before;  consequently  it  required  a  new  stamp. 
Lastly,  the  obligation  being  joint  and  several,  each  may 
be  sued  severally,  and  has  bound  himself  to  the  whole 
emount,  and  therefore  each  ought  to  have  a  sufiidencjr 
to  tliat  amount ;  and  this  the  plaintiff  has  undertaken 
By  his  averment  to  prove,  which  is  a  material  averment, 
and  cannot  be  struck  out. 

Bayley.  J.  {a)  With  respect  to  the  objection  upon  the 
stamp,  I  am  not  aware  of  any  case  like  the  present,  in 
which  it  has  been  holden  that  a  new  stamp  is  necessary. 
If  a  bill  be  altered  while  it  is  still  in  the  drawer's  hands, 
before  it  gets  into  circulation  and  is  accepted,  it  hss 
never  been  considered  that  a  new  stamp  was  requisite; 
otherwise,  if  it  has  been  accepted,  for  then  it  has  become 
a  complete  bill.  Now  here  the  bond  ^as  never  out  of 
the  hands  of  the  obligor ;  it  remained  with  his  agent, 
and  never  passed  to  the  obligee.  As  my  Lord  has  re- 
marked, all  was  in  fieri^  the  bond  was  in  the  nature  of 
an  escrow  only.  Upon  the  other  points,  also^  I  think 
that  this  application  fails.  When  the  bond  was  ori- 
ginally  tendered  to  the  sheriff,  and  he  refused  it,  it 
seems  to  me  that  it  was  free  from  objection ;  ,and  that 
the  addition  of  Fisher^s  name  to  it  did  not  vacate  tbe 
bond.  The  addition  was  made  with  the  concurrence  oP 
the  agent  of  the  obligors  at  a  time  when  the  bond  could 
be  considered  no  otherwise  than  as  in  the  nature  of  an 
escrow ;  and,  being  made  with  the  concurrence  of  the 
.      .» 

(a)  JjKdJEUenLfroiugh  C.  J.  kftthe  Coyrt  ditriag  Hm  vgament 

l8  .  I^t 


J 
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agent  of  the  obligors,  it  is  the  same  as  if  it  had  been        1816. 
with  their  concurrence,  which  brings  the  case  within  the       mIt"" 
authority  of  Zouch  v.  Clay.     As  to  the  objection  upon        ^°^ 
the  insufficiency  of  some  of  the  sureties  individually,  it 
seems  to  me  that  both  the  language  and  meaning  of 
the  statute  have  been  satisfied.     Three  of  the  sureties 
were  worth  more  than  the  penalty  of  the  bond,  that  isj 
double  the  amount  of  the  sum  sworn  to :  the  addition 
of  two  other  obligors  certainly  ought  not  to  have  the 
efSdct  of  vacating  this  bond. 

HoLBOYD  J.  {a)  I  am  of  the  same  opinion ;  and  think 
this  rule  ought  to  be  discharged.  When  the  bond  was 
tendered  it  was  an  available  security  with  sufficient 
sureties,  and  the  addition  of  the  other  obligor  was  by 
the  consent  of  all  parties.  Nor  is  it  necessary  that 
each  should  be  worth  t^e  whole  amount,  where  there  is 
a  sufficient  number  of  that- description.  Suppose  the 
defendant,  instead  of  the  general  issue,  had  pleaded  that 
each  was  not  worth  the  full  amount;'  would  not  such  a 
plea  have  been  demurrable?  I  apprehend  it  would.  I 
therefore  think  that  this  rule  for  a  new  trial  should  be 
discharged. 

Rule  discharged* 

(« j  Abhoif  J.  was  alnent  on  the  Bpecul  commission. 


Q  S 
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1816. 


Frmy,  Robinson  and  Others,   Assignees  of  Clarkson 

June  Slit  ° 

and  Parker,  Bankrupts,  j^atn^/ M acdonnell  « 
and  Others,  Assignees  of  G.  Sharp,  W.Sharp, 
and  G,  Sharp  the  Younger. 

Anaaagnment  nPROVER  for  the  ship  Worre  and  500  tons  of  oil. 
eamingsT^  Plea,  general  issue.     At  the  trial  before  Lord  EL^ 

d^  n^extend  Icf^rough  C.  J.,  at  the  London  sittings  after  Michael- 

to  profits  not  in  ^^^^  ^^^.j^,   j  gj^    ^y^^^  ^^  ^  verdict  for  the  plaintiffi  as 

existence,  act-  '  '  * 

ual  or  potential,  jq  the  ship,  and  for  the  defendants  as  to  the  oil,  subject 

at  the  time  of  '^^  '  . 

the  assignment;  to  the  Opinion  of  the  Court  on  the  following  case : 

therefore,  where 

a  assigned  by  The  ship   JVdrre   being  the  property  of  Bobmon^ 

freight,  earn.  Clarisonf  and  Parker  J  (though  r^stered  only  in  the 

fitTof^Sie  Aip  names  of  Clarkson  and  Parker j)  was  chartered  by  them 

SteTfiili^^^  to  the  transport-board,  and  continued  in  this  service 

▼oyaptothe       ^^^jj    ^y^^    ^^^   ^f    ^^^  y^^^    jgu     ^y^^  ^y^  ^ 

South  Seatf  ob-  J  ' 

tained  a  quan-    charijed.     She  was  then  fitted  out  by  the  same  owners 

tityofoil,  the  B       •  ^ 

produce  of        for  the  whale-fishery  in  the  South  Seas.     AH  the  orders 

whales  taken  in 

the  said  voyage:  for  the  different  parts  of  the  outfit  were  given  by  them, 
oil  did  not  and  the  bills  of  the  the  tradesmen  employed  in  the  out- 
theassignment;  fit  were  entitled  **  Captain  Kenney  and  Owners  of, 
h»d*nopro?"*'^  Ship  Warrei^  and  were  sent  in  to  them,  and  some  of 

perty,  actual 

or  potential,  in  the  oil*  at  the  time  of  assignment,  and  the  voyage  was  not  then  contem- 
plated. 

The  statutes  26  O*  3.  c.  60.  and  94  Gr.  3.  c  68.  do  not  enure  to  prevent  the  operation  of  the 
Stat  21  Jac  1.  c.  19.  <•  ll.f  upon  Brikisk  registered  ships;  therefore,  where  C,  bemg 
owner  of  a  ship,  conveyed  the  same  to  &,  but  by  the  consent  of  S,  continued  to  have  the 
order  and  disposition  until  he  became  bankrupt:  Held,  that  the  property  passed  to  the 
assignees  of  C,  though  the  transfer  was  complete  under  the  register  acts. 

A  deed  executed  and  indorsed  on  a  former  deed,  as  a  further  security  for  advances  made 
and  to  be  made  under  the  first  deed,  is  exempted  by  48  G,  3.  c.  149.  from  an  ad  valorem 
duty,  if  the  first  deed  be  stamped  with  an  ad  valorem  stamp. 

A  biU  of  sale  of  a  ship  is  not  void,  though  it  omit  to  set  forth  the  true  oonsidention,  and 
la  not  atamped  with  an  ad  valorem  stamp ;  but  the  partiea  thereto  areUable  toa  penal^* 

♦  the 
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the  bills  were  paid  by  them.      The  captain  was  also        1816. 
appointed  and  employed  by  them,  and  all  ordinary  acts      r" 
of  ownership  were  exercised  by  them.     The  ship  sailed        pgavut 

o     MACOONNMlt. 

upon  this  adventure  for  the  South  Seas  on  the  1 2th  oi 
May  J  1812.  For  some  time  before  this,  Messrs  Sharps 
had  been  in  the  course  of  advancing  large  sums  to  the 
house  ofRobinsonj  Clarkson^  and  Parker^  by  meaiis  of 
bills  of  exchange,  the  repayment  of  which  had  been  se- 
cured to  the  Messrs.  Sharps  at  different  times,  by  several 
deeds,  as  hereafter  mentioned ;  and  this  adventure  to  the 
South  Seas  becoming  a  subject  of  discussion  between 
the  two  houses,  it  was  stated  to  the  Messrs.  S/iarpSf  and 
consented  to  by  them,  that  the  proceeds  of  the  adventure 
should  be  applied  in  liquidation  of  the  advances  made 
by  them ;  and  these  advances  were  continued  to  be  made 
at  different  times  down  to  the  period  of  the  bankruptcy 
of  the  two  houses,  at  which  time  there  was  a,  debt  due 
from  Robinson^  Clarison,  and  Parker  to  the  Sharps,  ex- 
ceeding the  value  of  the  ship  and  cargo.  The  following 
deeds  were  from  time  to  time  made  to  secure  to  the 
Sharps  the  repayment  of  their  advances.  By  the  first, 
dated  10th  o{  May,  1810,  reciting  that  Robinson,  Clarh-  . 
son,  and  Parker  had  requested  the  Sharps  to  lend  them 
divers  sums  of  money,  which  they  had  agreed  to  do  on 
haying  repayment  thereof  with  interest  secured  by  an  as- 
signment of  five  ships  mentioned  in  the  deed,  their  freight 
and  earnings ;  and  that  the  said  five  ships  had  been  as« 
signed  to  the  Sharps  by  five  bills  of  sale,  of  the  same  date, 
Robinson,  Clarkson,  and  Parker  assigned  to  the  Sharps  and 
their  assignees  all  the  freight  and  earnings  then  due,  or 
thereafter  to  become  due,  and  the  benefit  of  all  contracts 
•for  the  hire  of  the  said  ships,  subject  to  a  proviso  for 
reconveyance  of  the  said  ships,  &c.  if  Robinson,  Clarkson^ 

Q  3  and 
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i8.l6,  and  Parker  should,  within  two  months  after  request  in 
writing,  pay  to  the  Sharps  all  sums  of  money  which  they 

against  had  or  might  thereafter  have  advanced.  By  anoth^ 
indenture,  (12th  of  November,  1810,)  between  JBoftinsoff, 
^Clarisan,  and  Parker  of  the  first  pai::t^  Charley  East 
WaUcden  of  the  second,  and«the  Sharps  of  the  third,  re* 
citing  the  deed  of  the  10th  May,  1810,  and  that  Robins 
son,  Clarkson,  and  Parker  were  the  sole  owners  of  the 
ship  Crisis,  and  were  owners,  together  with  WaUcden,  of 

the  ^vp  Southampton ;  and  also  that  Walkden  was  sole 
owner  of  the  ship  Anne ;  and  that  it  had  been  agreed  that 
these  three  ships,  freight,  earnings,  and  policies  of  ii)- 
surance^  should  be  assi^ed  to'  the  Sharps  as  a  ftirther 
security  for  the  sums  of  money  secured  or  intended  to 
be  secured  by  the  first-mentioned  indenture ;  and  that  in 
pursuance  of  the  said  agreement,  the  said  three  ships 
had  been  transferred  to  the  Sharps  by  three  bills  of  sale 
under  the  hands  and  seals  of  Robinson,  Clarksqn,  and 
Parker,  and  by  a  bill  of  sale  under  the  hand  and  seal  of 
Walkden ;  Robinson,  Clarkson,  and  Parker,  and  Walkden, 
assigned  to  the  Sharps  all  the  freight,  .earnings,  profit^ 
&c ,  of  the  said  three  ships,  with  a  proviso  that  the 
Sharps  should  stand  possessed  of  the  said  ships,  freight, 
and  earnings,  &c.  subject  to  the  same  provisoes,  &c«  as 
in  the  first*meutioned  indenture.  Both  these  deed^ 
were  stamped  with  a  stamp  of  20L  On  the  latter  was 
indorsee^  another  deed,  bearing  da^  the  15th  December, 
1810,  stamped  with  a  statap  of  \l.  IO5.,  and  made  be- 
tween Robinson,  Clarkson,  axid  Parker,  of  the  one  part, 
and  the  Sharps  of  the  other;  whereby,  reciting  that 
Robinson,  Clarkson,  and  Parker  wpre  the  sple  owners  of 
the  ship  Warre,  and  the  freight,  and  earnings  thereof; 
and  that  they,  as  a  further  security  to  the  Sharps  for  all 

such 
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sQah  sumft  of  money  as  by  the  said  indenture  of  the        1816. 
l^ttli  Nooendier  were  expressed  to  be  seotiped.  had  ain^eed      J 
to  asaign  to>  tlie  SHarm  and  their  assigns  the  freight,        agaimt 
earidngia,  &c  of  the  ship  Warre ;   Bobinsmii  Clarksorty 
and.  Parker  assigned  to  the  SkarpSf  their  executors,  ad- 
miniatsatorsi  and  assigns,  all  the  freight,  earnings,  pro- 
fits, and  sum  and  sam»  of  money  tlien  due,  or  which 
maghb  theceafter  beeome-dueon  aocount  of  the  said  ship» 
andf  the  benefit  of  all  agreements-  for  lAie  hire  of  the  said 
%Upf  and  aU  the  right,  title,  and' interest  of  Eobinsonj 
^Clarhonf  and  Piarker,.  any  or  either  of  them,  to  the 
said  seveml.  premises-;  with  a  proviso  that  the  Skarps^ 
and  their  assigna  should  stand  poss&sed  of  the  said 
freight^  &&  upoa  die  same  tniste,  &c.  and  subject  to 
the  same  po^ftars,^  fta  as  deelbred^  in  the  indenture  of  the 
IQ^Jlicafy  I8l0^    The  ship  Warre  was  conveyed  by 
bill  of  sale  bearing  date  Jufy  4tb,  1811,  stamped  with  a 
stump  \L  105^  and  jiurporting  to  be  made  for  a  consi- 
decotioa  of  LQs;  between*iiod»t»on,  Clarksoriy  and  Parker 
of.  the  one  port^  sai^^ihe^Skarps  of  the  other  part.    The 
advBDoes  by  the  latlM  tcr*the*former  were  the  consider- 
ation) of  this  deed^<  foir  which  advances  it  was  executed 
as  a'.seoiirit^     '^hB'JSiafp$  r^^rid^'  in  London  as  well  as 
Sokkuonf.  GUarkson^  and^  Parker^  but  Parker  formerly ' 
resided  at.JHUJ)  to  which  pott  the  Warre  originally  be- 
loogedi*  and;  waa  there  registered';  and  as  she  was- at  sea 
aliUlQituneiofthe  execution  of  the  bill  of  sale,  a  copy  of 
i^.wfts,  0a  die.  8th  of  «7»^,  18 1  i^  delivered  to  the  proper 
offiDer  of  the  customs,  at  MidZ,  and>dtily  recorded  there, 
pursuAQt  to  the  statutes,  for  the  rdgistrbtion  oi* British 
ships ;. and diiitbe:  9th  of  Mag^  1812,  the  Warre  hting 
then  ia  the  port  of  Ltntdi^^iht  Hull  certificate  of 
I'^guiti^.  was  ddivcfed  up  to  be  cancelled^'  and  she  ^wtts^ 

Q  4  regis- 
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1816.  registered  de  naoo  in  the  port  of  Ltmdon^  in  the  names  of 
"~  "  the  Skarpsy  and  a  certificate  of  such  registry  was  obtained 
against  with  which  Certificate  she  sailed  on  her  voyage  to  the 
SouA  Seas.  The  said  ship  did  not  return  to  HuUf  nor 
was  any  indorsement  of .  the  transfer  to  the  Sharps  ever 
made  on  the  Htdl  certificate  of  r^stry.  The  oil  in 
question  was  obtained  in  the  whale-fishery  upon  the 
voyage  above  mentioned.  The  case  stated  a  conversioa 
by  the  defendants,  and  that  the  Sharps  became  bankrapta 
on  the  1st  of  October^  181:2,  and  BMnsonf  Ckarkson^ 
and  Parker  on  the  30th  of  January^  1813,  and  that  the 
ship  Warre  arrived  with  the  oil  in  question  fiK>m  the 
Soidh  Seas  in  December,  1813.  The  question  for  the 
opinion  of  the  Court  was  whether  the  phdnti£&  were  en- 
titled to  recover  the  ship  and  oil,  or  either  of  them. 

This  case  was  argued  at  SetjeaMi  Lm,  before  Easier 
term,  by  Toddy  for  the  plaintiffi,  and  Bichardson  for 
the  defendants.  For  the  plaintiffi  it  was  argued,  first, 
that  the  deed  of  the  ISth  December^  endorsed  upon  that 
of  12th  Naombery  l6lO,  was  not  properly  stamped,  not 
being  within  the  exemption  in  stat.  48  G.  3.  e.  149. 
sched.  part  1.  title.  Mortgage.  Exemptions,  ^Amfdeed 
Sfc.  made  as  an  additional  or  further  security  for  any  rum 
or  sums  of  moneys  Sfc.  already  secured  by  amf  deed,  tMck 
shall  have  paid  the  ad  valorem  dutyl*  For  by  this  ex- 
emption was  meant  only  an  additional  security  fiir  one 
and  the  same  sum  or  sums  of  money  then  advanced,  but 
not  where  it  is  to  extend  to  advances  infoturoy  or  to  a 
kind  of  floating  advance.  Secondly,  The  bill  of  sal^ 
4tli  Jtdy^  1811,  was  not  properly  stamped,  this  bdng  a 
sale  which  required  an  ad  valorem  stamp ;  and  in  all  such 
cases  the  act  (5.  22.)  directs  that  <<  the  foil  purchase  or 
consideration  money,  which  shaU  be  dsreetly  or  vnHreeHy 

paid 
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paid  or  secured^  S^e.  shall  be  trubf  expressed  and  set  forth!*        1816. 
Wherefore  for  want  of  this,  the  bill  of  sale  is  void,  and        " 

ROUMSOX 

Ae  parties  hare  also,  by  s.  22.,  incorred  a  penalty,  ^hich    ^^^^^^ 
is  cumulative.     Thirdly,  The  defendants  are  not  entitled 
to  the  oil  under  the  deed  of  the  1 5  th  Decembers  for  nothing 
passes  by  this  deed  but  that  which  may  properly  be  de- 
nominated either  ^  freight,  earnings,  profits,  or  sum  of 
money  due  on  account  of  the  ^p;**  whereas  this  oil, 
being  the  produce  of  the  whales  taken  in  the  South  Seas, 
and  acquired  by  the  art  and  industry  of  man,  cannot  in 
any  way  be  set  down  to  the  account   of  the  ship. 
Fourthly,  The  plainti£Ps  are  entitled,  as  being  the  as- 
signees of  those,  who^  at  the  time  of  their  bankruptcy, 
were  the  reputed  owners,  within  stat  21  Jac.  1.  r.  19. 
$m  11.,  of  this  ship  and  cargo.     The  statute  is  highly 
remedial,  and  looks  to  the  apparent  ownership,  by  means 
of  whidi  persons  are  enabled  to  acquire  credit  with  the 
world.    It  extends  alike  to  ships  (a),  as  to  other  pro- 
perty; and  this,  as  well  since  the  roister  acts  as  before. 
For  the  register  acts  (£)  were  not  intended  to  restrain 
the  operation  of  the  bankrupt  laws,  those  laws  not  being 
mentioned  in  them,  and  the  object  of  registration  being 
alio  ifUtdtu.    The  object  of  registration  was  to  provide 
a  security  that  ships  navigated  as  ^British  should  be 
really  British  owned;  and  it  is  with  this  object,  and  not 
with  that  of  showing  to  the  world  who  the  particular 
owner  or  owners  are,  that  every  transfer  is  directed  to 
be  registered.     It  is  true  that  the  elGPect  of  this  provision 
is  to  make  the  legal  interest,  as  between  parties  to  any 
transfer,  no  longer  dependent  upon  the  apparent  change 
of  possession,  but  lying  in  certainty  in  the  registered 

(a)  SUjd^eru  t.  SoU,  cited  1  Vm»  SS2.  Hall  ▼.  Gwmey,  Oih  Bank,  X.» 
e.S.#.ll.  JBa pttrt$  Bataon,  i^  Eg  parte  Miatthewtf  2  Vm,  373.  jit- 
iiH99n^.Malin§,3T.IUA62. 

(h)  2C  (k9. 3.  c.  60.    34  G^«,  i,  c.  69. 

docu- 
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1816.       dociuneDts  of  tke  ship's  transfer,  ia  defiiuU  of  which  the 

mere  possession  confers  no  title.      But  on  the  other 

against  hand  it  i3  reasonable  to  hold  that  as  these  acta  do  not 
provide  for  making  public  the  registered  documents  of 
the  several  transfers,  for  the  renters  are  not  accessiUe 
to  the  public,  so  they  shall  not  work  a  prejudice  to  the 
rights  of  third  persons  who  are  strangers  to  ih^se  trans- 
fers, when  those  rights  intervoie,  by  operation  of  law» 
as  arising  out  of  the  apparent  and  visible  ownerahip  of 
property. 

In  the  course  of  the  above  argument,  the  Court,  inti* 
mitated  their  opinion  upon  the  first  point,  that  the  in-^ 
dor^ed.  deed  of  the  15th  December  was,  in  e^t,.  na 
more,  than  an  additional'  security  for  the  same  sum^. 
that  ifi^  the  same  amount  as  secured  by  the  bfmet  deed; 
and  as  to  the  second  point,  that  the  d^&ult.  of  Mlmg 
forth  the.  true  consideration  and  want,  of  proper  stamps 
though  they  subjected  the  parties  to  a  pwalty,  didi  not 
avoid,  the  bill  of  sale* 

For  the  defendant  it  wa»  argued^ ,  as$  to  tfae  third 
point,  that  the  oiLpassied.by  the  asaigmnent  (l^th  ZW^ 
cember)  of  the  ship's  frejghtt  earoings,^^.si|6h  awign^ 
ment  not  being,  within,  the  provisionf^  of  the  regKstor  M^l- 
AbboUiOn  shipping,  iP.  J*  6*2,  ^^  50|.51.,.aiidil£pi<afr 
v«  Gillespie,  (a)  Upon  the  last  point  it  w«s  urged  that 
since,  the  renter  acts-  the  stat.  %l  Jac.  c.  14*.  £s^ JO,  1 U 
did  not  apply  to  the- case  oi  British  registex^  ships* 
Although,  the  words  of  the  statute  o£  Jfkc.  ure  generAl^' 
'^  any  goods,  or  cb^tdb,"*  they,  are  not  always  .to iba 
token  in  their,  most  e^ctensive  sigpifi^^^ipii ;  fpc  instaaci^. 
they  do.  not  exttend  to. leasehold  interests;  in isod  (6),  yet 

(k)  ByoU  V.  RMct  1  Mk.  165.     Himi  v,  S^Aer^  9  Eash  S15.  * 

the$e 
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these  are  clearly  chattels;  and  the  reason  is,  becajise  in        18i6« 
such  things  the  inference  of  property  does  not  arise  out      .. 
of  the  mere  possession,  but  he  who  would  assure  himself   .,  ^°*^ 
of  the  title  ought  to  resort  to  the  titlenleeds.    The  case 
is  still  stronger  with  respect  to  ships,  because  as  to  them 
a  public  register  is  now  established,  to  which  all  mankind 
may  resort  foe  the  purpose  of  ascertaining  the  title,  and 
that  public  register  must  decide  among  all  mankinds 
where  the  property  is«    The  registry  is  the  e^ideDce  of 
the  property,  (a) 

Cur.  adv.,  vult. 

Lord  EixENBOBouGH,  C.  J^  pn  this  day  delivered,  the 
judgment  of  the  Court.  Q^.  the  argument  of  this  qase 
several  questions  were  made.  Tho^e  which  arose  upoi?^ 
the  stamp  apt  we  disposed  of  in  the  course  of  the  argu- 
ment, and  to  which  th^re  is  no  occasion  at  present  to 
refer.  The  defeqd^nta'  claim  to,  the  ship  arises  froiQ 
the  bill  of  sale  on)y,  but  their  claim  to  the  oil  is  (bunded 
also  upon  tjbe  deed  of  i5th  December^  1810,  which  i^  an 
assignment  of  the  friqight,  earnings,  prpfits,  &c.  of  thai: 

* 

ship..  If  that  d^  is  to.be  confined  tp  thp  f^ght  and 
earnings  under  the  then  subsisting^  ql)fivt^r-party,  it, 
would  not  ext^d  to  the  oil  in  question,,  because  that  is 
th^  produce  of  a  subsequent  voyage ;  and  if  that  deed,  if^ 
to  extend  to  all  freight,  ^rnings,  apd  pI:o6t^  in  sub^js- 
quent  voyiiges,  it  is  open  to  the  objection  made  by  the 
Lord  Chancellor  in  Spddl  y^  Lechmere^  that  it  will  for 
ever  separate  the  ship  and  earnings.;  or,  if  that  deed 
were  to  be  considered  as  an  assignment  of  the  ship 
itself,  afi^  a  devise  of  the  reqta  apd  profits  is  a  devi$^  qi, 

(«)  Curtis  Y.  jPsrry,  6  Ves*  739.      Ex  parte  Yaliopt  IS  Vet,  60. 

the 
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1816.        the  land  itself,  it  would  be  void  under  the  register  act, 
"  because  it  does  not  recite  the  certificate  of  the  ship's 

RoBXNsoir 

againa  registry.  There  is  still  another  objection,  however,  to 
the  claim  of  the  oil  under  the  deed  of  15th  December^ 
1810,  which  is  this,  that  the  oil  had  no  existence, 
actual  or  potential,  at  the  time  this  deed  was  made ;  and 
to  make  a  grant  or  assignment  valid,  the  thing  which  is 
the  subject  of  it  must  have  an  existence^  actual  or  po- 
tential, at  the  time  of  such  grant  or  assignment ;  and 
upon  this  principle,  an  assignment  of  sheep  which  a 
lessee  was  to  deliver  to  the  assignor  at  the  end  of  the 
lessee's  term,  or  of  the  wool  which  should  grow  upon  such 
sheep  as  the  assignor  should  thereafter  buy,  have  been 
held  inoperative^  because  the  assignor  had  not,  at  the 
time  of  the  assignment,  that  which  he  was  professing  to 
assign,  either  actually  or  potentially,  but  in  possibility 
only.  Wood  and  Foster's  case,  I  Leon.  42*  and  Gran^ 
thamy,  Hatdey^  Hob.  132.  Nowhere,  at  the  time  of  this 
assignment,  Clarkson  and  Parker  had  no  property, 
actual  or  potential,  in  this  oil:  it  was  altogether  matter 
of  chance  whether  any  of  it  would  have  been  obtained ; 
and  even  the  voyage  in  which  it  was  obtained  does  not 
appear  to  have  been  in  contemplation.  For  these  reasons, 
we  think  the  defendants  have  no  claim  under  the  deed 
of  1 5th  December^  1810.  The  only  remaining  question  is, 
whether  they  have  any  claim  under  the  bill  of  sale.  The 
bill  of  sale  was  in  Jidy^  1811,  when  the  ship  was  at  sea,  but 
upon  her  arrival  in  the  port  of  London  at  the  latter  end  of 
that  year,  possession  was  not  taken  by  the  Sharps^  nor  was 
any  act  done  by  them  till  the  9th  Mm/^  1812,  when  the 
Hull  certificate  of  registry  was  delivered  up,  and  the  ship 
was  r^stered  de  naoo  in  the  Sharp^  names  in  the  port  of 
London.    Whether  the  new  certificate  of  registry  was 

1 6  deli* 
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delivered  to  the  captain  before  the  instant  of  her  sailing,        1816. 
which  she  did  on  the  12th  jMiry,  1812,  does  not  appear;       ij^^j^,, 
but  although  the  employment  of  the  vessel  was  the  subject    ^  against 
of  private  communication  and  discussion  between  jB^T&in- 
sorij  Clarksonj  and  Parker  and  the  Sharps^  yet  the  ship 
was  fitted  out,  and  the  captain  appointed  and  employed  bj 
Mobinson,  Clarison,  BndParker :  every  article  of  the  out* 
fit  was  obtained  upon  their  credit,  and  aU  the  ordinary 
acts  of  ownership  were  exercised  by  them.     There  wasf 
therefore^  as  in  the  case  of  the  Dyer^s  Plants  a  continu- 
ance of  the  old  ownership ;  and  the  question  is,  whether 
the  appearance  of  that  ownership  will  bring  the  case 
within  the  statute  of  21  Jac.  1.  c.l9.    That  ships  were 
within  that  statute  before  the  register  act  of  2^  G.  S,^ 
though  the  statute  7  and  8  W.  3.  c.  22.  in  many  cases 
required  their  registration,  is  dear  firom  the  authorities 
cited  in  the  argument  of  Ex  parte  Matthews^  Hall  v.  Gur- 
ney,  Atkinson  v.  Moling^  Ex  parte  Batson^  and  Stephens  v. 
Sokf  and  was  indeed  conceded  upon  the  argument ;  but 
the  point  relied  upon  was,    that  the  register  acts  of 
26  and  34  G.  S.  had  changed  the  law  in  that  respect, 
and  that  since  those  acts  no  visible  ownership  in  a  re- 
gistered ship  could  give  a  right  under  the  statute  of 
James.    It  would  be  matter  of  regret  if,  under  the  cir- 
cumstances of  this  case,  such  were  the  law,  because  it 
seems  apparent,  that  the  Sharps  wilfiiUy  postponed  the 
doing  any  act  which  might  be  deemed  equivalent  to 
taking  possession,  until  the  expence  of  outfit  for  the  in- 
tended voyage,  which  was  considerable,  had  been  incur- 
red under  the  orders  and  upon  the  credit  of  Messrs* 
Clarkson  and  Co.    They  were  desirous  that  the  pro- 
perty should  be  legally,  but  secretly,  their  own,  and 
should  q>pear  to  belong  to  others,  in  order  that  they 

might 
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1816.       might  in  the  end  reap  the  benefit  of  fliat  credit  which 
^  the  apparent  ownership  Would  enable  those  others  to 

RoBzifsoy 

agttintt        obtain  without  pledging  their  own  credit  or  responsi- 

MacSOKVILL.      -  ...  .  ,  11..  «    •    f 

buity  m  any  degree ;  so  that  this  is  a  case  most  plainly 
within  all  the  mischief  intended  to  be  remedied  by  th6 
statute  otjames^  and  is  one  of  the  strongest  cases  that 
has  arisen  upon  that  statute.     We  think,  however,  that 
the  register  acts  of  26  and  S4  G.  3.    do  not  repeal  the 
statute  of  James.    It  cannot  be  contended  that  they  do 
so  expressly :  they  were  passed  for  purposes  of  public 
policy,  to  confine  to  British  subjects  and  to  British  bailt 
ships  the  benefit  of  British  trade.     They  were  not  in- 
troduced with  any  view  to  the  convenience  of  individuals, 
or  to  give  notoriety  to  this  species  of  property,  and  to 
the  conveyances  afiecting  it ;  but  the  notoriety,  as  fiir  as 
there  is  any,  is  a  cbnsequehce  of  the  measures  adopted 
to  effect  the  policy  of  the  state.     The  statutes  contain 
no  provisions  for  enabUng  persons  to  search  the  rasters 
and  ascertain  titles ;  and  it  would  be  very  difficult  to 
show  that  any  ihdividual,  who  may  wish  to  obtain  such 
information  as  the  books  at  the  custom-house  will  afford, 
has  a  right  to  do  so,  and  can  compel  the  officers  to  sub- 
mit them  to  his  insp^tion.   And  if  this  cannot  be  shown, 
then  the  statutes  cannot  have  the  effect  which  the  de- 
fendants wish  to  attribute  to  them,  because  no  argument 
can  be  adduced  against  persons  from  the  existence  of 
documents  which  they  have  no  right  to  see.     But,  sup- 
posing the  right  of  general  inspection  to  exist,  it  will  by 
no  Means  follow  that  persons  lire  bound  to  have  recourse 
to  it.     Shfill  a  man  who  supplies  a  ship  in  the  port  of 
London^  upon  the  orders  and  credit  of  one  who  appears 
and  acts  in  that  place  as  owner,  be  told  by  those  who 
MUSered  bim  so  to  appear  and  act,  that  if  he  had  sent 

t0 
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to /Zttff  he  might  have  learnt  that  this  appearance  was        1816. 
delusive,  and  that,  in  point  of  law,  the  property  was       _^ 
vested  in  them  ?  We  think  such  an  arprument  devoid  of       t^gamsi 

^  Macdoxvx&l. 

reason  and  justice.  Then  is  there  any  thing  in  diese 
statutes  whidi  prevents  the  plaintifis  from  asserting  their 
claim  ?  The  measures  adopted  for  effecting  the  object 
of  public  policy  are  such,  that  every  person  claiming  title 
through  the  medium  of  a  conveyance  t&  the  act  qfparties^ 
must  allow  a  oonv^ance  of  the  form  and  character 
prescribed  by  these  statutes.  The  plaintifis  did  show  an 
original  title  in  the  bankrupts  whom  they  represent, 
grounded  upon  such  conveyances.  Has  that  title  been 
divested,  as  against  them,  they  being  the  representatives 
also  of  the  general  body  of  creditors,  by  any  other  con- 
veyance? It  is  admitted  that  deeds  alone,  in  the  case 
of  an  unregistered  ship,  would  not  have  that  effect,  and 
we  think  the  registration  and  new  certificate  cannot 
produce  it.  These  statutes  do  not  affect  titles  passing 
by  operation  of  law,  as  to  executors  or  administrators, 
in  case  of  death,  or  to  assignees  generally  in  case  of 
bankruptcy.  In  tliese  cases  a  title  may  be  transmitted 
without  any  of  the  forms  required  by  the  statutes ;  and  if 
a  title  may  be  transmitted  without  these  forms  in  the 
case  of  bankruptcy  generally,  we  see  no  reason  why  it 
may  not  be  so  done  in  a  particular  case  falling  within  the 
scope  and  object  of  the  statute  of  James^  though  those 
forms  have  been  complied  with  in  a  conveyance  to  others, 
f.  e,  the  Sharps ;  such  conveyance  being  fraught  with  all 
the  mischief  whidi  that  statute  was  made  to  prevent.  The 
register  acts  make  certain  forms  necessary  to  the  validity 
of  transfers  and  conveyances,  which  antecedently  Would 
have  been  good  and  valid  without  them,  but  it  was 
never  intended  by  the  legislature  that  a  compliance  with 

these 
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1816.       parliament  is  not  to  be  so  ocmstnied;  but  that,  acoord- 
,  ing  to  its. true  spirit  ancl  intention,  the  term  **ap- 

"S^  praiser''  is  meant  to  designate  a  person  who  bean  the 
known  character  of  an  appraiser;  and,  aooordinglyy 
we  find  the  5th  section  speaks  of  the  cattifig  or  occu- 
pation of  on  appraiser.  Such  a  person  is,  by  the  aotf 
obliged  td  take  out  a  licence  annnally,  and  a  valuatioii 
made  by  him  in  the  way  of  his  calling  is  sotgect  to  a 
duty*  Now  these  plaintifi  were  not  appraisers  in  any 
sense  of  the  word,  but  the  one  a  fiurmer,  the  other  a 
tradesman^  resident  on  their  own  property ;  and  bang, 
from  their  situation  in  life^  no  doubt,  acquainted  with 
agricidtural  matters,  were  applied  to  by  the  parish  oflicers 
to  contribute  their  aid  in  valuing  the  parish  huids, 
widi  a  view  of  equalizing  the  paridbi  rates.  Thef«  is 
hardly  a  farmer  in  the  kingdom  who  will  not  be  obliged 
to  take  out  a  licence  if  these  plaintifi  must  If  the 
case  alluded  to  of  an  i^praisemait  rdative  to  the 
legacy  duty  had  been  merely  to  guide  die  party 
in  making  probate^  I  shoold  hare  thoug|it  it  would 
hate  furnished  a  strong  instance,  in  the  present 
ease^  But  it  must  be  remembered,  that  the  vainer 
there  is  as  between  the  executor  or  adminiiftrator  and 
the  commissioners  quasi  an  appraiser,  whose  appraise- 
ment is  not  lo  be  for  the  bare  infimnadon  of  his  em- 
ployeri  but  is  to  serve  as  a  document  befisre  the  oom- 
«  missioners.  Tlie  exemption  of  appraisements  under 
the  order  of  the  Court  of  Admiralty  vpptan  tome  to 
affi>rd  no  argument  in  &TOur  of  the  constructian  con- 
tended for  by  the  defendants^  beoame  sudi  -qpimise- 
ments  would  dearly  hate  fidlen  within  the  acft»  had  they 
not  hem  speoiflUy  exempted.  And^  with  respect  to  the 
general  words,  ^  appraisements  o£  anj.dilapidationa  «r 

iiqpaKrs, 


IS  THs  Finr^ixm  Yiab  o?  GEORGE  HL  $4§ 

ropatim''  they  ar^  to  be  canud«red  90  fhrnUiiiig  e^       16HL 

dencft  betwem  the  partly  aod  pot  ftwr  thf  private  in*      aIT^I^ 

fonnation  of  one  cmly.    But  io  tbU  case  the  dittKht       W^ 

v«rdws  mid  tboe^  who  employed  the  plaintiA  did  it 

not  in  the  exerdse  of  any  publip  du^s  but  only  with 

a  ^ew  of  guiding  their  own  jadgmeot.    Th^  ?aliiatioa 

was  not  obligatory  upon  the  parties  interested,  nor  wpa 

It  in  it«elf  extrin^icaUy  evidence  between  then),  altbovii^ 

it  might  possibly  become  po.    It  appears  (p  m%  tbei^ 

fpr^i  that  a  stamp  wa«  pot  necessary* 

Bayi^t  X  I  aio  pf  the  same  opinioni  Tlie  distiM* 
tion  whiph  has  been  laid  down  app^ara  to  m^  to  ba 
correct ;  for,  I  think,  the  words  <^  valuation  or  ^^raise** 
menf'  do  not  extend  to  such  as  are  made  merely  for 
the  private  information  of  parties,  but  to  such  only  as 
are  intended  to  be  binding  between  them.  If  this 
were  otherwise^  it  would  foUow  that  if  an  action  should  . 
be  depending  ^poefPing  the  value  of  any  estate^  and  ^ 
.  one  of  the  parties,  in  order  to  ascertain  its  valu^  were 
tp  emptoy  and  pay  a  pardon  to  look  over  the  piopert^ 
aPd  giva  his  judgment  upon  that  point,  the  result  of  this 
person's  judgment  must  not  only  be  reduced  into  writ-> 
ing  apd  ptampedf  but  he  himself  must  be  obliged  tq 
take  out  a  Ueanpet 

If  QLIRpYp  J,.(a}  2  aiP  also  of  the  same  cqiinion.  Con- 
sidering the  aot  of  parjiamept,  I  think  that  it  does  not 
extend  tP  valuations  piade  m^ely  for  the  information 
of  th^  individual,  bpt  that  such  only  from  which  a  lij^t 
of.  action  or  some  certain  benefit  may  accrue  to  the 
party  were  in  the  contemplation  of  the  l^gblature. 
For,  otherwise^  if  a  man,  for  his  own  personal  satosh 

(a)  AhhonJ,  was  absent 
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fection  only,  were  to  employ  a  person  to  give  him  hii 
opinion  of  the  value  of  any  estate,  it  would  be  necessary 
to  reduce  this  into  writing  and  have  it  stamped.  But 
I  believe  there  is  not  any  authority  which  makes  a  stamp 
necessary  in  such  a  case.'  It  is  otherwise  where  a  cer- 
tain benefit  is  to  result,  or  a  right  of  action,  from  the 
valuation.  liF  this  required  a  stamp,  then,  by  the  4th 
section  of  the  stat.  46  G.  3.,  the  persons  making  it  ought 
to  have  had  a  licence ;  and,  by  the  5th  section,  are 
liable  to  a  penalty  for  acting  without  one,  for  they  have^ 
undoubtedly,  made  an  appraisement  within  the  literal 
s^se  of  that  word,  if  it  be  within  the  meaning  of  the 
statute*    But  I  am  of  opinion  that  this  case  is  not  within 

the  meaning  of  the  statute. 

Rule  discharged. 


June  2l8L 


Rands  against  Thomas. 


TVbere  defend-    T|^  assumpsit  for  goods]  furnished  to  the  ship  South- 

ant's  name  had     JL  .ijji_-i.  -j 

been  registered  omptonj  and  non-assumpsit  pleaded,  which  was  tnea 

ofl^p^n  before  QrahamB.  at   the  last  Winchester  assizes,   the 

^Vhf  1^ rf.  plaintiff  in  order  to  charge  the  defendant  as  a  part- 

STw^J^toC.  o'^er,  proved  that  his  name  was  upon  the  re^ster  as 

S^d^uJ^*'"  part-owner,  and  also  that,  after  the  time  when  the 

of  5*.,  and  co-  i^Qods  Were  furnished,  he  had  executed  a  bill  of  sale  of 

Tenanted,  that     ^ 

he  had  a  good     the  share  which  by  the  register   he  appeared  to  be 

title:  Held,  ,  • 

that  in  an  action  entitled  to^  to  one  CooJce.  This  was  the  person  upon 
ant  for  goods  whose  oath  the  register  was  obtained,  and  he  was  stated 
8h™  charging*  ^  ^^  register  to  be  a  part-owner.     The  ouisideration 

him  in  respect 

of  his  interest  only,  It  was  competent  to  defendant  to  call  C  as  a  witness,  to  prove  tiiat  he 
had  inserted  defendant's  name  in  the  roister  without  his  prif  ity  or  CQnsent,  and  thai  ihc 
bill  of  ial«  WM  merely  to  diyest  him  of  any  suppoaed  title* 

of 
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of  the  assignmeat  to  Cooke  was  stated  to  be  5^.,  and  the  1816; 
defendant  coYenanted  that  he  had  a  good  title.  In  an-  ' 
swer  to  this  case  the  defendant  proposed  tc?  call  Cooke  agmMt 
to  prove  that  he  had  inserted  the  defendant's  name  in 
the  register  without  his  privity  or  consent,  and  that  the 
bill  of  sale  was  merely  to  divest  him  of  any  interest  he 
might  be  supposed  to  have  under  the  register.  It  was 
objected,  that  it  was  not  competent  to  the  defendant, 
who  had,  by  deed  referring  to  the  register,  acknow- 
ledged himself  to  be  a  partpowner,  to  contradict  that 
deed  by  the  parol  testimony  of  Cooke  g  also,  that  it  was 
not  competent  to  Cooke  to  contradict  the  oath  which  he 
had  taken  at  the  time  of  the  registry;  and,  lastly,  that 
Cooke  being  a  party  to  the  bill  of  sale,  could  not,  by 
parol,  contradict  his  own  deed.  The  learned  Judge 
rgected  the  witness,  and  there  was  a  verdict  for  the 
plaintiff* 

In  the  last  term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  of  this  rejection. 

Pell  Serjt  and  Minchinf  now  shewed  cause,  and  ar- 
gued, as  to  the  general  effect  of  registry,  that  where  a 
person  holds  himself  out  to  the  world  as  a  part-owner 
by  being  registered  as  such,  he  shall  not  be  permitted 
to  dispute  whether  in  fact  he  be  so  or  not;  otherwise 
the  register,  which  is  for  the  very  object  of  ascertaining 
the  real  ownership,  instead  of  ^protecting,  would  oper- 
ate as  a  deception  upon  the  public.  But,  independ* 
ently  of  the  register,  the  defendant  has  admitted  his 
interest  by  conveying  it  away  in  the  most  solemn  man* 
ner  known  to  the  law,  and  by  covenanting  for  a  good 
title ;  after  which  it  would  be  highly  dangerous  to  the 
interests  of  trade  to  allow  him  to  aver  by  parol  the 

R  S  felsity 
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1816.  &ltit7  of  hk  Own  died»  The  ame  rBiMM  amy  be 
mgoi  agaiDst  the  campeteticy  of  Ckfoie  as  a  witaeM) 
with  the  addidooal  objection,  that  he  would  have  to  himfy 
his  oath  as  well  as  his  deed*  For  which  reasoOS)  pn^ 
babtyi  it  was  nded  in  Nicbonr.  7)bisuu(it),  thaftCboi^s 
testimenj  was  inadmissible^  although  it  was  proired  thai 
wkere  a  name  has  been  enterad  in  the  register  by  lUiSi' 
tak^  it  Is  necessary  for  the  party  to  cottvsy  his  interest 
for  the  puipose  of  ooh-ecting  the  mistaken 

Lord  EixBiiBOBduota  C  J^  1  cannot  reconeile  to  my 
mors  nature  conaideratioii  what  was  ruled  in  NMmm  n 
I7lom0i$  Icani  indeed^  weiliniderstaBd  thatthewi^ 
ness  might  have  tal^eu  the  olgectioB,  that  his  being 
compelled  to  answer  the  Questions  might  ittndve  hiaa 
ia  the  psoally  of  peijuryl  but  this  would  ha^  been 
an  objection  of  a  difierent  nature,  not  afiecting  his  eofll* 
peten^.  I  find  that  it  wM  deeded  m  Bex  t.  2W  (S), 
that  a  woman  who  had  depoied  on  oath#  at  the  infftlgai 
tion  of  the  defendant,  to  the  prosecutoi^s  bdng  the 
fother  of  her  bastard  chiMi  waa  a  eompetent  witness  to 
pro?e  that  in  truth  the  defo&dant  was  the  fother,  aml^ 
consequently,  as  it  has  been  objlected  to-day,  t6  prove 
herself  forsworn ;  neverthelem  this  objection  undoubfr* 
edly  went  strongly  to  her  credit.  Hers^  it  does  not 
appear,  whether  Cooke  made  oath  under  persnasioo  or 
voluntarily;  but siipposii4(  it  to  be  the  lattsr^  itill  the 
dgectumy  I  tlunk,  only  goes  to  his  crsdit*  It  aeeosa 
to  ms^  tlierefor%  that  the  evidence  of  Omit  was  ad^ 
missible;  what  would  liave  been  its  eflfeet,  it  is  not  for 
me  to  pronounce. 

(a)  1  gtoMf,  l^.P.  a  d5.  {$)  11  JB^i,  309. 
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Batlbt  J.    I  think  this  was  an  objection  only  to  the        1816* 
credit,  and  not  to  the  competency  of  Cookcy  and  it  was  . 
surely  competent  to  the  defendant  to  prove  the  real        agqmai 
transaction.   The  plaintiff  had  not  any  ground  to  charge 
the  defendant,  except  in  virtue  of  his  supposed  interest 
in  the  ship ;  for  the  defendant  had  not  done  any  act  to 
render  himself  HaUe.     Some  .months  after  the  goods 
were  furnished,  the  defendant  executed  an  assignment  of 
a  share  of  the  ship»  which,  as  he  offered  to  prove,  was 
never  his  in  point  of  interest.     And,  I  think,  it  was 
competent  to  him  to  shew,  that  the  property  never  be- 
longed to  him,  and  that  Cookers  testimony  was  admis- 
sible for  that  purpose.     How  &r  that  testimony  was  to 
be  believed  was  a  question  for  the  jury. 

HoLROYD  J.  (a)  I  thinks  on  the  authority  of  Rex  v. 
Teal^  that  Cooke  was  a  competent  witness.  If  the 
defendant  were  liable,  it  was  by  reason  of  his  being  ^ 
entitled  to  a  share  in  this  ship ;  for  there  was  nothing 
otherwise  in  his  conduct  to  make  him  liable.  But  if  his 
liabili^  depended  on  his  title,  ought  not  all  the  drcum- 
stances  relative  to  that  fact  to  be  enquired  into? 

Rule  absolale. 
GasekfwMS  in  support  of  the  rule, 

(a)  AbboU  J.  wis  absent. 


R4 


248  CASES  IN  TRINITY  TERM 

1816. 

^^^l  The  Kino  against   The  Chapelwardens  of 

MiLNBOW. 


Under  55  G. 3.  TTpON  appeal  airamst  an  order  of  two  justices  for 

c.  127.1.7.,  a       ^      ^  '^^        ^^  ,.         .  1  i. 

party  ninimon-  the  county  oi  Ldincaster^  curecting  the  payment  of 

justices  for  noD-  &  cbapel-rate^   the  Sessions  quashed   the  order,  sub- 
dbmcfa^i^^     ject  to  the  Opinion  of  this  Court  on  the  following  case : 
^2cf ^L^hT       There   had  been  an    old  chapel  at  MUnrm.    In 
di^tfls^e       1796,  a  new  one  was  built  in  its   stead,   in  a  new 

yakdityofthe      .  ' 

nte,  or  bis  li*.   situation,  three  or  four  hundred  yards  from  the  site  of 

bilitytofMqrtlie  *^ 

same,  although  the  old  one.     Rates  had  been  made  for  repairs  of  the 

no  proceeding 

is  commenced  chapel  within  the  last  twenty  years,  and  the  sums  in  the 

Mticai  court;  present  rate  were  the  same  as  those  charged  in  a  former 

J^lTront.  rate.    In  the  year  1815,  this  chapel  was  nearly  pulled 

?J2^^^®  down*  and  a  new  one  built  on  the  old  foundation,  and 

would  bring  an  ^^  entirely  new  gallery  erected  in  it  by  the  chapd- 

•nypcnonwho  wardens.     When  the  chapel  was  nearly  finished,  a 

ventured  to  levy 

the  rate,  as  he     fiuiulty  was  obtained,  which  was  for  ^  the  repairing  and 

thought  he  had 

no  right  to  pay,  rebuilding  of  MilnratD  chapel,  and  for  a  new  gallery," 
no  claim  to  or  &nd  a  rate  was  made  by  the  chapelwardens  in  the 
!^1^^ :  Held,  vestry  of  the  chapel,  in  the  presence  and  with  the  con- 
raffi^t^  sent  of  the  majority  of  the  inhabitants  of  the  chapeliy 
^<^  who  attended  on  the  occasion,  and  signed  their  names 

to  the  rate,  Balph  BedUy  was  an  inhabitant  of  the 
cbapelry,  -and  the  occupier  of  a  house  in  it,  and  was 
charged  by  the  rate  in  the  sum  of  S/.  6s.  11(2.  in  respect 
of  such  occupation.  On  complaint  made  by  one  of  the 
chapelwardens  of  the  non-payment  of  this  sum,  a  war- 
rant was  issued  to  summon  Beaky  before  the  two 
justice9  named  in  this  order,  and  he  i^peared  accord* 

ingly. 


j 
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ingly.    At  the  hearing  befisre  these  justices,  and  in  their 
presence  Bedktf  declared  that  he  would  bring  an  action 
against  any  person  who  ventured  to  levy  the  rate^  as  he 
thought  that  he  had  no  right  {a)  to  pay,  because  he  had 
no  daim  to  or  seat  in  the  chapd.    The  justices  having 
made  an  order  upon  Beaky,  directing  payment  of  this 
rate,  Beaky  appealed  to  the  Sesrions,  and  at  the  trial 
of  this  qjpeal  it  appeared  to  the  Sessions,  that  at  the 
time  when  the  parties  were  before  the  two  justices,  opi- . 
nions  of  civilians  had  been  taken  for  the  purpose  of 
trying  the  question  in  the  ecclesiastical  court,  but  that 
this  circumstance  was  not  stated  to  the  two  justices. 
The  Sessions  being  of  opinion,  that  what  Beaky  stated 
up<m  the   hearing    before  the    two  justices  was  snf-' 
ficient  notice  to  them  that  he  disputed  his  liability  to 
be  rated,  and,   therefore,  that  their  order  improperiy 
issued,   quashed  the  same^    without  deciding  on  the 
question  of  the  validity  of  the  r^te. 


181& 


ThflKnro 

agaimt 

TlieChapeL. 

wardens  (^ 


CoUman  and  P.  Courienajf,  in  support  of  the  order  of 
Sesdons,  contended,  that  it  was  not  necessaiy,  in  order 
to  oust  the  justices  of  their  summary  jurisdiction,  given 
by  the  B%  O,  S.  c.  127*  5. 7.,  that  a  proceeding  should 
actually  be  commenced  in  die  ecclesiastical  court,  but 
that  notice  of  the  party's  intention  to  dispute  the  rate^ 
although  no  suit  should  be  then  instituted,  was  suffi- 
cient. It'is  true,  that  the  statute  empowers  a  justice  to 
issue  his  warrant,  ^*  if  any  one  duly  rated  to  a  church 
or  chapel  rate,  the  validity  whereof  has  not  been 
questioned  in  any  ecclesiastical  court,  shall  refuse  to 
pay,"  &c. ;  so  that  it  might  seem,  at  fir$t  sight,  as  if 
jurisdiction  were  given  to  the  justices,  except  in  cases 

(a)  3iciaori|^, 

wb«r« 
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181&       where  a  suit  is  ftctoally  pading  in  llie  todtmitintl 

"^^     0CMirt(lNit  this  11  dbirl J  espbuDed  to  bo  ddicniti^  bgr 

vifeMf        the  fuhMqueot  prOTiso^    ^  that  if  the  irahditj  oC  tfao 

'  wiUmo^     **  imtc^  or  liability  of  .the  penon  firom  whom  it  it  d^ 

<*  iMOdid  to  pay  the  same^  be  di^iiilMl»  and  the  par^ 

^  disputing  the  same  grre  notioe  theieof  to  the  jnsticaai 

^  the  jostioes  shall  fiwbearginDgjndgmenttfaaffeiqxmf* 

so  that  now  it  plainly  appears  thai  a  jttstaoe  is  restndned 

fiom  issuing  his  wanmft  if  the  nte  hns  been  qosstionad 

in  the  eedlewastical  const;  bat  the  two  jnatiocs  are  hko* 

wise  restrained  from  {Hrooeeding  if  the  party  dispute 

the  validi^  of  the  rate^  or  his  liability  to  pay  it|  and 

gifD  notioe  to  the  jnstioeB.    And  this  constmctim  is 

mainly  eonfirmed  by  the  statnte  74c  8  IT* S*  c.  6i^  which 

edrding  to  iHudiy  if  the  party  insist  i^n  hb  title  to  be 
freed  from  pnymenl  of  Ae  tithe  demanded,  ti|e  jnstiaaa 
are  to  forbear  to  give  any  jndgmenft  on  the  mattaiw  flo^ 
in  Bex  v.  Wakefield  (a),  which  was  a  question  upon  the 
staU  I Q.  1h  ftlat«  %•  c»  6.,  whieh  eoBtends  the  7  &  8  IPl  S. 
fc  $4n  Lo<d  Mwtg^iM  said^  the  act  meant  to  givo  the 
jnstfces  jorisdiotiilni  where  the  reel  right  and  tide  to 
th#lithes  shottldnot  be  hi  dispute.  The  question^  dieii» 
bsing^  whether  the  validity  of  the  rate  or  liabiBly  of 
the  pMly  was  dispnted»  and  wliether  notioe  of  this  was 
g^yen  to  the  juitiots,  it  is  Only  neoessary  to  advert  to 
the  frotB  of  the  case  finr  a  satisfrdory  anstnt  to  this 
onssBoov 

J.  WiOiams^  contra,  argued,  that  the  true  confitmo- 
tion  of  this  act  was  to  give  the  justices  jurisdiction,  ex- 
cq»t  where  the  validity  of  the  rate  has  been  questioned 

(s)  1  Bmr.  485i 

in 
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in  the  ^edamMAai  ooatt;  otherwktf  it  woidd  bo  diffi**  1816. 
edit  to  ooiiceivo  to  what  oisef  the  act  could  be  prmsd^ 
caUy  Applied;  for  if  the  mere  declaration  of  m  party,  ttgaum 
that  he  will  not  aUde  by  the  judgment  of  the  juttioeij  mt&m^t 
be  iufideAt  to  oust  them  of  jurisdiotioui  the  oome* 
qoeuoe  will  be^  thai  Ihii  act  will  hMt  been  pamed  fer 
muh  a3  ehooee  vohintariiy  to  eubmit  to  it^  but  ibr 
DO  olhett.  And  the  gitiug  an  appeal  to  any  penon 
aggrieved  by  the  JodgitMil  of  the  jaatieeB  audtee  it  fiur 
to  ittppoee  that  die  ligadature  contemplafead^  that  aa  to 
ioiae  matten  of  ri^t  al  leaiti  the  party  mi^t  have 
CM»e  to  eomplaiii  of  that  Judgment.  It  ia  veatOnaUe^ 
therefeii^  with  retbrenoe  to  the  other  ptfoviiioni^  and  to 
the  practical  efiPect  of  this  act,  to  adapt  the  language  of 
the  pmmo  to  that  of  the  enactug  daoie^  ao  as  to  pTo- 
doce  a  OBOtfcimity  of  eonstmctiDn  i  wlueh  may  be  done 
by  ooMtmfaif  the  Woida  of  the  prariio^  <<  if  dte 'validity 
of  the  fate  or  the  liability  of  the  penum  be  displilodi'^ 
to  mean,  if  they  be  disputed  in  the  ecckaiartigal'  eoOrt 
This  ia  not  a  atiained  ooaitrnetioni  and  it  will  make  all 
parts  of  tlte  dense  egree }  bat  if  the  piwnaoy  fiaeoi  iti 
getteralit]^  ehould  bo  deemed  to  lun  coantef  to  the 
enaeting  dause^  then  it  is  submitted  Ihati  iii  fair  0Qn» 
struecaoni  the  enaeting  daoee  ought  to  prevail  over  tlie 
pmeisoi  in  like  manner  a/B,  in  the  case  of  a  dsed»  all 
exeeptfon  ti  void  If  it  be  oontradiclory  to  the  premises. 
JBnt  sqppoeiBg  the  oonstruction  lo  be  otherwise^  end 
that  it  is  enooghf  if  the  party  give  notios  to  the  Jae* 
tioesi  that  he  disputee  the  validity  of  the  rate  or  his  li»« 
iMlity  to  pay,  it  does  not  appear  that  any  sufficient  notice 
to  that  eftct  waft  given;  th^  langoi^  which  the 
party  hdd  befinre  the  justices  being  nothing  more  than 
what  A  disantiiflori  man  pt^eht  be  nmpesed  to  uss^  with* 

out 
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1816*  out  any  serious  intention  of  litigating  the  right    JBor 

_.    ^^  ▼•  fVakefidd  is  an  authority  upon  this  point ;  for,  thougb 

^"M«r  it  appeared   by  the  affidavits  in   that  case,    that  the 

TbeChapd-  rr  ^ 

wardentof  Quakers  controverted  the  title  to  the  tithe^  and  that  the 


MlUfBPW. 


tide  was  in  question,  nevertheless,  because  they  did  not 
shew  any  particulars,  or  upon  what  ground  the  pay^ 
ment  was  controverted,  it  was  held  that  the  justices 
could  not  be  precluded  from  jurisdiction,  or  the  order 
made  by  tiiem  regularly  removed  into  any  other  court. 
And  it  was  observed  by  the  Court,  that  if  this  should 
be  esteemed  a  sufficient  ground  for  removing  the  orders, 
it  would  put  a  total  end  to  die  acts  of  parliament,  and 
evade  the  very  design  and  intention  of  making  them. 

Lord  ELLENBOBOvaH  C.  J.  Before  the  passing  of 
this  statute  there  was  not  any  remedy  by  summary  up^ 
plication  to  the  justices  in  the  case  of  non-payment  of  a 
church  rate;  nor  was  there  any  provision  before  the 
7  &  8  7i^  3.  for  the  recovery  of  small  tithes.  It  was 
intended  by  the  statute  in  question,  to  give  a  remedy 
by  summary  application  in  the  case  of  a  church-rate 
withheld,  but  not  to  invest  justices  of  the  peace  with  a 
power  which  belongs  exclusively  to  the  ecclesiastical 
court,  that  of  deciding  upon  the  validity  of  the  rate  or 
the  liability  of  the  person  to  pay  it  Those  things  were 
expressly  excepted  out  of  the  operation  of  the  statute. 
A  jurisdiction  is  created,  with  certain  exceptions ;  as, 
first,  that  the  amount  shall  not  be  beyond  lOL;  in  the 
next  place^  it  must  be  in  respect  of  a  matter  where  the 
validity  of  the  rate  has  not  been  questioned  in  the 
ecclesiastical  court*  These  are  matters  of  excesp^oa 
prior  to  the  issuing  of  a  warrant.  Unless  it  be  made 
to  app^r  affirmatiyely  before  the  justice  that  the  amount 


BfiLKium. 


IK  THE  Finr-sixTH  Year  of  GEORGE  III.  258 

18  less  than  10/.,  and  that  no  question  is  made  upon  the        181 6« 
rate  in  the  ecclesiastical  court,  the  justice  would  not  have 
jurisdiction  to  issue  his  warrant.    Now  in  this  case  the        agabui 

"  The  Chapel. 

jurisdiction  of  the  justice  is  well  initiated.     Then  comes      wardens  of 
the  proviso  which  limits  the  exercise  of  their  jurisdic- 
tion.    It  provides  that,  although  the  subject-matter  be 
under  10/.,  yet  if  there  should  be  a  purpose  notified  by 
the  party  who  is  brought  before  the  justices,  that  he 
means  to  dispute  the  validity  of  the  rate  or  his  liability 
to  pay  it,  the  justices  shall  forbear^     This  is  the  point 
at  which  they  are  to  hold  their  hand.     I  cannot  dicover 
any  thing  conflicting  between  this  proviso  and  the  en- 
acting part,  when  I  refer  the  language  of  each  to  its 
proper  object     The  enacting  clause  refers  to  the  com- 
mencement of  the  justice's  jurisdiction ;  the  proviso  to 
the  proceeding  upon  it  after  it  has  well  attached :  it 
Bays  they  shall  forbear  giving  judgment  thereupon ;  it 
does  not  exclude  them  from  jurisdiction,  but  only  from 
proceeding  further,  and  it  adds,  **  the  person  may  then 
proceed  to  recover  his  demand  according  to  the  due 
course  of  law  as  before  accustomed."    Therefore  it  is  a 
cesser  of  the  proceeding  before  the  magistrates.    Thus, 
by  referring  the  introductory  part  and  the  proviso  to 
their  proper  object,  the  whole  is  consistent;  and  the 
only  question  that  remains  is,  whether  what  passed  be- 
fore the  magistrates  was  a  sufiBcient  notice  of  the  party's 
intention  to  dispute  the  rate.     To  be  sure  this  part  of 
the  case  makes  the  statute  liable  to  great  uncertainty  in 
its  application.     And,  perhaps,  if  a  person  was  merely 
to  say  before  the  justices,  that  he  disputed  the  rate,  it 
would  not  be  sufficient,  inasmuch  as  he  ought  to  shew 
something  to  manifest  that  he  disputed  it  bond  Jide. 
But  here  the  party  says  in  e£fect,  ^*  I  dispute  the  vali- 
dity 


^^^•Pf^^V* 


9H  CASES  IK  TBINITY  TERM 

'  1816.  dity  of  the  rate^''  and  not  only  lo^  but  h«  gives  his 
""""'  reason  for  it.  which  mavi  perhaps,  be  a  bad  one^  ^*  be* 
Qifma       cause  be  had  no  claim  to  or  seat  in  the  duqpelt"   Never- 

The  Ch«^- 

wwdma  oi  theless  the  reasoUf  however  disputable  its  eflBcacjr  may 
be^  was  grounded  upon  a  matter  which  might  be  iitir 
gated  in  the  proper  forumt  Thei^efiHre  it  does  not 
appear  that  there  was  any  malajldes  /  on  the  contraiy» 
it  spears  that  the  party  bad  premeditated  the  snbjectp 
matter  of  dispute  i  and  it  is  fiirtber  statedi  that  he 
had  consulted  thereon  with  ecdesiastical  lawyers.  Then 
was  it  not  sufficiently  intimated  to  the  justices  l^  the 
party  that  he  disputed  his  liabilityi  so  M  to  satisQr  the 
general  language  of  the  proviso  ?  It  is  disputed  cm  a 
colour  at  least  and  ground  of  right)  and  the  justices 
are  informed  that  be  meiiRs  to  stand  on  itt  £»*  that 
if  they  proceed  to  levy  the  rate  he  would  bring  bif 
action*  I  think,  tbereforci  that  this  was  soch  f(  POtifle 
to  the  justices  of  the  party's  disputing  the  T»t#  es 
called  upon  then^  to  forbear  proceeding  to  judgnieot* 
As  to  the  argument  derived  from  the  appeal,  it  if 
not  difficult  to  conceive  many  causes  of  i^penl  besides, 
that  which  might  affect  the  validity  of  the  rate^  to 
account  for  such  a  provision* 

Patx^st  J*  LoolpBg  at  tba  objecf  pf  the  mooting 
dausci  and  of  the  proviso  in  question,  I  think  they  eft 
consistent  with  each  other,  and  tliat  no  difficulty  ariwi 
in  this  respect.  Before  tbo  pacing  of  this  statute^  e 
considerable  delay  and  expence  was  incurred  in  the 
recovery  of  church-crates.  This  was  a  considerable  herd* 
ship  on  the  churchwarden,  and  also  on  the  party  pay* 
ing  the  rate.  The  object  of  the  l^ruhiture^  as  it  seen* 
to  nxe^  was  not  to  draw  questionable  cases  ^d  aUitd 

exmntth 
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esameth  but  to  provide  a  soiamary  remedy  in  cases       1816. 
where  the  party  did  not  dispute  the  obligation  to  pay.      tTT^^TL 
The  legislature  never  intended  to  deprive  the  party  of       ogMmt 
his  right  to  have  the  validity  of  the  rate  questioned  in     waidtm  ^r 
the  proper  finriini.    The  enacting  clause  provides  <^  that 
A  justice  of  the  peace  may  issue  his  warrantt  if  the  validily 
of  the  rate  has  not  been  questioned  in  any  ecclesiastical 
court ;  therefore}  if  it  has  been  questioned  by  libel^  ap^ 
pealf  or  otherwise^  in  which  the  parties  rated  are  actors,   • 
there  the  justice  cannot  interfere  t  his  jurisdiction  is  »top- 
ped  in  limine^  But,  supposing  the  justice  entitled  to  issue 
his  summonSf  stiU  it  was  not  intended  to  deprive  the  party 
of  his  right  to  have  the  validity  of  the  rate  or  his 
liability  questioned  in  the  prc^r  forum ;  and,  therefore, 
at  the  hearing  before  the  magistrates  he  may  insist  cm 
this  right,  and  give  notice  that  he  means  to  dispute  the 
validity  in  the  ecclesiastical  oourt«     The  l^^isbtture 
never  intended  the  magistrates  should  enter  into  the 
discussion  of  that  question,  and  it  would  have  been 
hard  if  they  bad  enacted  otherwise*    I  thinks  tber?- 
for^  that  the  jurisdiction  of  the  magistrates  was  well 
determined  by  the  party's  insisting  on  disputing  his  lia- 
bility to  pay  the  rate*    Then  th^  only  question  is,  whe- 
ther he  gave  sufficient  notice*    His  language  be&re  the 
justices  is  thus,  *^  I  will  bring  an  action  against  any  perscm 
who  ventures  to  Lsvy  the  rate :  X  think  I  hav^r  no  right 
to  pay,  because  I  have  no  claim  or  seat  in  the  church/' 
Whether  this  be  or  be  not  a  valid  ground  for  dis- 
puting his  liability  to  pay  the  rate,  it  is  not  for  us  to 
decide ;  nor  was  it  for  the  justices,  against  the  will  of 
the  party.     It  seems  to  me  that  the  party  had  a  right 
to  insist  that  this  question  should  go  before  thie  eccle- 
siastical court. 

HOLROTU 
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1816*  HoLROTD  J.  (a)    I  atti  entirely  of  the  same  opinion. 

^"TT"       The  enacting  part  of  the  clause  which  g^ves  jurisdiction 
fl«ow^     to  the  justices,  enacts,  that  if  the  validity  of  the  rate 

wardens  of     has  not  been  questioned  in  any  ecclesiastical  court,  one 
justice  may  summon  the  party  refusmg  to  pay  to  appear 
before  two  justices,  so  that  the  condition  respecting  the 
proceeding  in  any  ecclesiastical   court  applies  to  the 
issuing  of  the  summons,  and  is  not  inconsistent  with 
the  party's  disputing  the  validity  of  the  rate  when  he 
comes  before  the  justices,  although  a  proceeding  may 
not  then  have  been  instituted  in  the  ecclesiastical  court 
Neither  does  the  appeal  affi>rd  to  my  mind  any  argu- 
ment    against    this    construction,    because    there  are 
numerous  grounds  of  appeal  to  which  that  provision 
may  be  referred.     It  seems  to  me,  also,  that  the  notice 
was  sufficient  that  the  party  disputed  his  being  liable 
for  he  said  that  which  was  tantamount  to  saying  that 
he  was  not  liable*    This  is  somewhat  analagous  to  what 
happens  in  the  ecclesiastical  court  ^hen  a  modus  is 
pleaded,  for  in  that  case,  although  the  court  had  juris- 
diction before,  yet  it  cannot  proceed  afterwards  against 
the  consent  of  either  party.    It  seems  to  me  that  the 
legislature  intended  that  the  magistrate  should  not  have 
any  jurisdiction  to  determine  the  validity  of  the  rate  or 
the  liability  oiP  the  party  to  pay  it,  but  that  this  question 
should  be  left,  as  before,  to  the  ecclesiastical  court,  the 
proper  jurisdiction. 

Order  of  Sessions  confirmed. 

(a)  JUott  J,  was  afaaent. 


IK  THB  FirnrHS^i&TH  Year  of  GEORGE  III.  ^57 

1816. 


The  King    against    The    Inhabitants    of      Saturday, 

Arundel. 

UPON  appeal,  the  quarter  sessions  for  the  county  An  infant  may 
.  •■  '^    bind  himself  ap- 

of  Sussex  quashed  an  order  for  the  removal  of  prentice  by  in- 

^^  dentinVy  be- 

Qeorge  SlcUer  from  Jrundel  to  Ferring^  subject  to  the  cause  it  is  for 
opinion  of  this  Court  upon  the  following  case :  and,  though  be 

The  pauper  was  bound  apprentice  to  one  Barber^  by  the  wwkKIwk. 
indenture,  in  the  usual  form  (a),  having  a  thirty-shiUing  ^^^nht* 
stamp,    and  regularly  executed    by   Barber  and   the  Jj"^!*^^^ 
pauper,  but  not  signed  by  any  of  the  parish  officers  of  cers  pay  the 

^       ^  premium,  yet  it 

Arundel^  or  assented  to  by  any  of  the  justices;  and  the  is  not  necessary 

that  they  should 

question  wa^   whether  the  signature    of  the    parish  aign  the  inden- 

Mt  11  n    *       •       •  ture,  or  that  the 

officers,  and  the  assent  of  the  justices,  were  necessary  jusUces  should 
to  the  validity  of  this  indenture^  under  the  following  Srow applet' 
circumstances :  The  pauper  was  a  cripple  settled  in  ^^Jh^anpren- 
ArwideL  and  his  mother,  in  the  first  instance,  applied  **^  '^'V. *^* 

'  '  ^      *^^  meamngofthe 

to  Barber,  and  expressed  a  wish  that  her  son  might  be  Maxte^Etix, 
placed  with  him  as  an  apprentice.  Tlie  pauper,  at  the 
time  when  the  indenture  was  executed,  was  eighteen 
years  of  age,  and  had  been,  for  about  a  year  before,  and 
was  then,  in  the  Arundel  workhouse,  from  whence  he 
went  to  the  attorney's  office,  where  the  indenture  was 
executed,  and  met  there  his  &ther  and  the  parish 
officer ;  and  it  was  agreed  between  Barber  and  the  pa- 
rish officer,  that  the  pauper  should  go  into  tlie  service  of 

(a)  The  indenture  began^  "  This  indenture  witnesseth>  that  G.  ShUr^ 
oi  Arundetf  In  the  county  of  Sussex,  aged  nearly  eighteen  years*  of  his  own 
tttm  will  doth  put  himwlf  apprentice  to  C  Sarber,  c€  Patching,  cordwainer, 
&c  for  four  years,  &c. ;  and  the  said  Ct  Barber,  in  ooiiirideration  of  the 
mm  of  40^.  to  him  in  hand  pud,  &c." 


Vol.  V.  S  Barber^ 
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The  KiKQ 

The  Ii^baUt- 

ants  of 

Aevxdu* 


Barber^  and  that  the  parish  should  pay  the  sum  of  AQl.^ 
which  was  paid  accordingly  out  of  the  fund  belonging 
to  Arundel*  The  pauper's  father  was  present  when  the 
indenture  was  executed,  and  it  Was  read  over  at  the 
time*  The  pauper  stated  at  the  sessions  that  he  had 
not  been  previously  Gonsulted,  fttld  that  it  was  not  with 
his  good  will  that  h&  went  into  the  sei^ce^  but  tblit  he 
nev^r  expressed  to  any  one  any  objeetion  to  being 
bound.  Barber^  at  the  time  of  the  execution  of  the 
indenture^  lived  at  Patchings  and  continued  there  a  year 
and  a  half  afterwar^s^  and  then  temoved  to  Firringj 
aocompunied  by  the  paupei*,  Who  continued  in  that 
parish  with  bid  master,  ttnder  the  indenture,  fbt  neafly 
a  year* 

The  sessions  considered  the  pauper  as  jhttving  beeti 
put  oat  by  the  parisbi  and  that,  under  these  circum* 
stances^  the  indenture  was  void* 


CtMitikqpe,  in  support  of  the  order  of  sessions^  ai^ed, 
that  the  justices  at  sessions  were  not  estopped  from 
enquiring  into  the  real  ilature  of  the  bindhig,  by  the 
pauper's  having  executed  the  indetiture,  atid  acknow- 
lodged  therein,  according  to  the  usual  form  of  ^A 
indentures,  that  he  of  his  own  free  will  put  himsrff 
apprentice,  and  by  his  subsequent  acquiescence  in  what 
hdd  been  done  by  serving  under  the  indenture }   for,  Jf 
these  considerations  Were  sufficient  to  preclude  all  en- 
quiry as  to  whether  the  bitiding  were  compulsory  6t 
not,  the  statute  43  Eliz.  c.  2.,  which  was  pas^  for  the 
protection  of  Infant  paupers  against  the  power  of  the 
parish  officersy    would  be  eluded  by  the  very  meam 
against  whjch  it  was  intended  to  provide.     And  if  it 
were  competent  to  the  sessions  to  enquire  whether  the 

biildiog 
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binding  was  of  the  pauper's  own  free-will,  it  was  also        ISld. 
competent  to  them,  inasmuch  as  there  was  conflicting 

Toe  Kiiro 

evidence  upon  that  point,  to  draw  their  conclusion  in        against 

^  .     /^  Thelnhrfiit. 

the  manner  they  had  done.  anti  of 

Akumssl* 

I^^Oifhf^  contra,  was  stopped  by  the  Court,  after 
having  cited  Netxheriy  v.  SU  Mary*s{a)f  and  Gylberi 
Y.  Fletcher  (£),  in  support  of  his  position,  that  an  infant 
may  bind  himself  apprentice,  even  without  consent 
of  parents,  because  it  is  for  his  benefit. 

Lord  Ellenborough  C.  J.  This  indenture  must 
be  considered  clearly  as  for  the  infant's  benefit;  and 
not  having  been  vacated,  it  must  be  considered  as 
binding,  so  as  to  confer  a  settlement  on  him  by  reason 
of  his  service  under  it  This  was  not  the  binditig  of  a 
parish  apprentice;  it  was  to  a  person  not  residing  in 
th^  parish ;  and  all  that  the  parish  officers  did  was  the 
advancing  of  40/.  as  the  premium.  As  to  any  supposed 
controlling  influence  of  the  parish  ofilcers,  t  do  not  see 
how  we  can  enter  upon  that  subject,  nothing  being 
stated  concerning  it  in  the  case*  The  Influence,  how- 
ever, seems  to  have  been  that  of  the  mother ;  the  parish 
officers  make  the  advance,  and  the  pauper  executes  the 
indenture.  I  think  the  binding  was  undoubtedly  for 
his  benefit,  and  therefore  valid. 

Batley  J.  The  pauper  executed  the  deed  without 
objection,   ftnd  thete  was  not  any  compulsion  used 

at  that  time. 

# 

Pet  Curiam  f 

Order  of  sessions  quashcdi) 

(a)  Fotey*i  P.  L,  154.  {b)  Cro,  Car,  179. 
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sat»d<^        The  King  asainst  The  Inhabitants  of  the  Parish 

of  St.  Giles,  Cambridge. 


J)|fie22d. 


Inaictment  pRESENTMENT  for  not  repairing  a  highway  ia 
^nmi.r^!ar         the  parish  of  St.  Gilest  Cambridge.     Plea,  that  the 

lying  whiS^it;  inhabitants  of  the  parish  of  Great  St.  Maty,  in  the  town 

^Sbi^toof  o{  Cambridge,  from  time  whereof,  &c.  until  the  passing 

^ZS^  of  the  act  S7  G.  8,  c.  179.  have  repaired,  and  been  used 

and  been  uted  and  accustomed  to  repair,  and  durinir  all  that  time  of 

and  accuttomea  *  ^ 

torqfair,andof  right  ought  to^have  repaired,  and  but  for  the  passing 
havereptAred:     of  the  said  act,  and  the  provisions  therein  made  respect- 

Held  iU»  for 

the  plea  ought    ing  the  repairs  of  the  said  part  of  the  said  king's  com- 

to  hftve  ihewn  a'i.«  •«  '^-v* 

oonsiclerKtioii.     ^^^^  highway  in  the  presentment  mentioned  to  be  m 

decay,  from  the  passing  of  the  said  act  hitherto  of  right 
'  ought  to  have  repaired,  and  still  of  right  ought  to  repair, 
the  said  part  of  the  said  highway,  when  and  as  often  as 
it  hath  been  or  may  be  necessary;  and  that  by  the  said 
act,  intituled,  &c.  it  was  (among  other  things)  enacted, 
that  the  said  part  of  the  said  highway  (setting  it  out) 
should,  from  and  after  the  passing  of  the  said  act,  be 
repaired  by  trustees  therein  mentioned ;  and  that  the 
inhabitants  of  Great  St.  Mary  should  be  exempted  fr<Hn 
repairing  the  same,  in  consideration  of  ISQL  agreed  to 
be  contributed  by  them  towards  the  expence  of  making 
and  repairing  the  same ;  and  that  in  and  by  the  said 
act  it  was  further  declared,  that  the  said  act,  and  all 
the  powers  thereby  given,  should  commence  and  take 
eflSict  the  day  the  same  should  receive  the  royal  assent, 
and  should  continue  thenceforth  for  twenty^one  years 
next  ensuing,  and  thence  to  the  end  of  the  next  session 

I  of 


Chb-OzLvs. 
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of  parliament;  and  that  the  said  act  is  in  full  force.        1616. 
Without  this,  that  the  inhabitants  of  the  said  parish  of 

The  KiKA    * 

jS^.  Giles  the  said  part  of  the  highway  ought  to  repahr        ogednM  ^ 
and  amend,  when  and  so  often  as  should  be  necessary,      _**^^or 
as  by  the  said  presentment  is  above  supposed,  &c. 
Demurrer.    Joinder. 

This  case  was  argued  partly  in  the  last  term,  and 
again  on  this  day. 

Mafjyatf  in  support  of  the  demurrer,  took  several 
exceptions  to  the  plea;  1st,  Because  the  highway,  lying 
wholly  without  the  pariah  of  Si,  Maty^  the  parish  is 
nevertheless  charged  with  the  repairs  by  prescription, 
without  shewing  any  consideration;  whereas  prescrip- 
tion imports  a  lawful  beginning,  which,  where  there  is 
no  common  law  liability,  must  have  arisen  from  some 
consideration ;  so  that  the  defendants,  if  they  would 
plead  thai  another  ought  torepaiVf  ought  to  shew  for 
what  cause;  as  ratione  tenura,  or  by  reason  of  inclosure ; 
though  it  is  otherwise  if  a  corporation  be  charged,  be- 
cause they  may  be  bound  without  consideration.  But 
this  is  the  first  instance  of  a  parish,  which  of  common 
right  ought  to  repair  all  the  highways  within  it,  attempt- 
ing to  shift  the  burden  upon  others,  without  shewing  in 
what  manner  they  became  bound  to  repair. 

2dly,  Supposing  the  plea  good  to  charge  the  parish 
otSi.  Mary  in  the  first  instance,  the  act  of  parliament, 
which  has  exempted  this  parish  from  the  repair,  throws 
the  burden  back  again  upon  the  defendants,  who  are  liable 
at  common  law  (a) :  which  burden  is  not  remove    <^om 

(a)  JRexv.  S/ieffleld,  2  T.  R.  106. 

S  3  them 
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J  816;      .  them  by  the  it^terpositioa  of  trustees  for  the  repair  of  the 
~—  higbwfnr,  because  the  trustees  are  only  in  aid^  not  in  Ueu 

4118  KxHO 

Qgamti       of  the  parish  (a),  being  appointed  but  for  a  tenn^  and 
^    mtn  of       not  b^Qg  Gompollable  to  repair  beyond  the  means  in 

their  hands ;  and,  therefore^  the  general  turnpike  act  (t) 
contemplates  that  the  parish,  and  not  the  trusteesy  are 
indictable ;  but  if  the  trustees  were  indictable*  yet  the  plea 
is  ill,  because  it  ought  to  have  shewn  with  certaiQty»  by 
naming  the  trustees,  on  whom  the  burden  lay.  (c) 

9dly,  The  plea  is  informal,  because  it  amounts  to  the 
general  issue ;  for  upon  not  guilty  it  would  have  been 
competent  to  prov^  the  liability  of  the  trustees,  (d) 

itbly,  The  plea  ought  not  to  haye  concluded  with  a 
traverpe  of  the  defendants'  liability,  (e) 

Ga^eUef  contrd,  as  to  the  last  otjectionj  contended, 
that  it  was  the  invariable  practice  to  conclude  with  a 
like  traverse  to  the  present.  {/)  As  to  the  other  objec- 
tton  of  form,  he  argued,  that  oftentimes  matter  may  be 
pleaded  specially,  though  it  may  be  given  in  evidence 
on  the  general  issue ;  as  in  conspiracy,  the  defendant 
may  plead  a  legal  prosecution  (g) ;  in  assumpsit,  pay- 
ment (A);  in  debt,  a  release  (i);  yet  all  these  may  be 
proved  on  the  general  issue ;  and,  therefore,  to  demur 
to  this  plea,  because  it  amounts  to  the  general  issu^ 
without  more,  is  not  enough ;  for  it  is  in  the  discretion 
of  the  Court  whether  the  plea  shall  be  allowed  or  not 

(ki)  Jltf» t»  A*  Gi&pg$*9f  Maimwt SfWKHi  8  Owyk  i^  AC«  SSS* 

(6)  13  G.  S,  c.  84*  «.  39. 

(c)  Hex  ▼.  Bridekirk,  11  JBatt,  804. 

{d)  Bn  T.  ST.  Omtgc^s,  Hammr  S^moM,  8  Ctmpk  171  P.  C  S9f . 

(e)  Richardson  ▼.  Mayor  of  Orford,  2  ff,  BL  182. 
(/)  See  Crotm  Circ,  Mrist,  ed.  1787.  402.  404.     5  JBurr,  2594* 
(jg)  Cro.  EHz.  87 
(A)  1  Salk,  394. 

(0  im. 

With 


IN  TKB  FiFnr-Bncm  Ysae  07  OEOKGE  IIL .  26S 

With  refipect  to  the  first  objectioOf  he  admitted  the        IBIS. 
doctrine  of  Lord  Coke  {a\  that  a  particular  penBon  can- 
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not  be  boimd  by  prescription,  viz.  that  he  and  all  his        •gnnu 
lUMestors  have  repaired,  if  it  be  not  in  respect  of  the        mti  of 


tenore  of  his  hmd,  or  because  that  he  hath  the  land 
adjoining  (  aliUr  of  a  corporation.  And  the  distinction 
s^ems  founded  on  this ;  because  the  act  of  the  ancestor 
cannot  charge  the  heir  without  profit;  but  a  corpor- 
ation, which  hath  a  lawful  being,  may  be  charged,  that 
they  and  their  predecessors  time  out  of  mind  have  re- 
paired, for  thepredecessors  (hay  bindtheir  successors  \  and 
AS  in  judgment  of  law  a  corporation  neyer  dies,  if  it  were 
ever  bound  to  repair,  it  must  needs  continue  to  be  so. 
Kow,  though  there  is  00  precedent  for  charging  the^inbar 
.bitants  of  a  pariah  with  the  repairs  of  a  highway  situate 
without  the  parish^  yet  there  seems  as  good  reascm  for 
charging  them  in  a  case  like  the  present  with  the  amendr 
ment  of  a  highway,  as  diere  1%  for  charging  a  part  of  a 
parish  in  exclusion  of  the  parish  at  large  with  the 
amendment  of  highways  within  it ;  both  are  alike  against 
common  right ;  yet  is  it  th^  daily  practice  in  pleading  to 
charge  the  inhabitants  of  a  township  that  they  have 
immemorially  repaired,  without  diewing  any  consider- 
ation (&) ;  the  reason  of  which  may  be,  that  though  uot 
actually  a  corporation,  they  being  a  body  subsisting  by 
succession,  may  have  been  deemed  a  gwsi  corporation. 
In  Bex  V.  Marion  {c\  and  Rex  y»  Great  Broughton  (</}, 
it  was  not  doubted  that  an  indictment  against  the  inha* 

(a)  13  Hep,  33.   1  Ba\ok,  P.  C.  c  76. 

(6)  MSS.  preocdents  to  tbU  tffeot,  dgned  \xf  Taiet  J.  and  bj  Chambre  J., 
wlien  tt  the  bar,  were  referred  to.  Also,  Cro»  Cir,  MsUi,  404.  4  WerUm* 
JHead,  164.     And  Ret  ▼.  West  Riding  of  Yorkj  5  Burr.  2594. 

(c)  jindr.  979.  (d)  $  Burr.  0700. 

S  4  bitauts 
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1816.       bitanU  of  a  division  of  a  parish,  alleging  that  tbey  had 
*'"*"*'       immemorially  repaired,  would  be  sufficient    And  if  a 

TheKixG  . 

agamat  Consideration  may  be  implied  in  the  case  of  a  corpor- 
antiof  ation,  which  is  sometimes  said  to  be  the  reason  why 
prescription  without  more  is  good  against  them,  why 
may  it  not  also  be  presumed  in  this  case  that  at  some 
period  before  time  of  memory  lands  were  granted  in 
trust  for  the  parish  of  &•  Mary,  in  respect  of  which  they 
are  bound  to  repair  ?  or  that  the  passage  over  this  land, 
being  more  beneficial  to  them  than  to  others,  they  took 
on  themselves  the  repair  of  the  highway,  in  consider- 
ation of  having  the  land  dedicated  to  this  purpose? 
As  to  the  remaining  objection,  that  the  act  of  parKament, 
by  removing  the  burden  from  5^  Mary\  parish,  throws  it 
back  upon  the  defendants,  it  is  observable  that  in  Bex  r. 
Sheffield  the  duty  of  repairing  was  originally  cast 
upon  the  parish  by  the  same  authority  which  em^ 
powered  the  making  of  the  highway;  for  the  act  of 
parliament,  by  virtue  of  which  the  highway  was  made, 
directed  that  the  highways  to  be  made  in  pursuance  of 
that  act,  should  he  highways  to  all  intents  and  jntrposes^ 
and  should  be  repaired  as  such;  and  at  the  same  time 
exempted  the  township  of  Sheffield^  which  would  otheiv 
wise  have  been  liable  to  repair.  But  in  this  case  the 
road  is  an  ancient  road,  repairable,  as  far  as  appears, 
from  all  time  by  St.  Mortis  parish,  from  the  burden  of 
which  tbey  have  purchased  their  exemption  by  an  equi- 
valent agreed  to  be  paid  to  the  trustees ;  it  would  be 
strange,  therefore,  if  under  tHis  agreement  the  act  should 
be  held  to  relieve  the  parish  of  St.  Maty  at  the  expcncc 
of  the  defendants,  who  are  strangers  to  the  agreement ; 
the  intention  of  the  act  plainly  being  to  substitute  the 
trustees  for  the  parish  of  St.  Mary. 

Lord 
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Lord  Ellkmborough  C.  J.  Altfaongh  this  case  has  1816. 
led  to  great  length  of  cUsonssion,  I  confess  that  my  mind  xiTSawa 
has  not  been  much  advanced  since  the  first  opening  of  jJ'^^i^u 
the  argument  The  principle  of  law  I  take  to  be  clear,  mi^  <^ 
that  the  inhabitants  of  a  parish  are  liable  of  common 
right  to  repair  the  highways  lying  within  it,  unless  they 
can  shew  that  this  burden  is  cast  upon  some  other  per- 
sons, under  an  obligation  equally  durable  with  that 
which  would  have  bound  the  parish,  which  obligation 
must  arise  in  respect  of  some  consideration  of  a  nature 
as  durable  as  the  burden  cast  upon  them«  Now  in  the 
present  case  nothing  of  this  kind  appears ;  but  all  that 
is  allied  is,  that  the  parish  of  St.  Mary  has  imme- 
morialiy  repaired.  This  I  hold  to  be  insufficient ;  and, 
therefore,  the  defendants  having  failed  to  shew  any 
consideration  binding  upon  the  persons  whose  liability 
they  would  needs  substitute,  tlie  burden  must  rest  with 
themselves.  I  do  not  go  into  the  question  touching  the 
effect  of  the  exemptiotii  because  my  opinion  is  founded 
on  this,  that  no  consideration  being  pointed  out  where- 
by to  subject  the  inhabitants  of  the  parish  of  &.  Mary 
to  the  reparation  of  a  highway  lying  in  aliend  parochid^ 
the  law  will  not  cast  this  burden  upon  them.  To  hold 
otherwise  would,  I  think,  be  raising  a  doubt  as  to  the 
common  law  liability  of  parishes  to  amend  their  own 
highways.  It  appears  to  me  that  the  defendants  are 
liable,  inasmuch  as  they  have  not  shewn  any  others 
who  are. 

Bayley  J.    I  am  entirely  of  the  same  opinion.  There 
is  not  any  case  which  looks  to  an  obligation  like  the 
present*     Particular  persons  cannot  be  charged  by  pre- 
scription 


fc. 
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1816.  icriptba  mthoiit  shewing  a  cooBideratioat  hvt  a  cor- 
_^  .  poiation  sole  or  aggcegtite  may  be  bound  to  repair  by 
agaimi  osagB  or  prescription^  without  Inore.  Here  I  find  no 
BRii  of  consideration  alleged  ;  and  Mr«  Gaselee  was  pat  to 
great  difficulty  in  su^esting  any.  It  was  su^ested 
by  him»  that  tlie  land  over  which  the  highway. lies 
might  originally  have  been  dedicated  to  the  public^  in 
consideration  that  the  parish  of  8t»  MaTy%  who  weie 
chiefly  benefited  by  it,  would  undertake  the  burden  of 
iu  reparation.  This  struck  me  at  first  as  plausible; 
but  upon  consideration  I  think  that  this  caonot  be; 
because  the  inhabitants  of  a  parish  canno^  as  if  they 
were  a  corporation,  bind  their  successors ;  if  they  could, 
and  were  to  become  once  liable,  th^  must  remain  so 
fi>r  ever,  however  useless  the  highway  might  ia  after 
ages  turn  out  to  be. 

HoLaoYD  J.  (a)  J  am  of  the  same  opinion.  The  only 
ground  of  disdmction  that  can  be  suggested  between  this 
case  and  the  case  where  particular  individuals  are  to  be 
charged,  has  been  suggested;  viz.  that  inasmuch,  as  a 
parish  is  composed  of  a  body  of  inhabitanta  which  has 
continuance  by  succession  in  like  manner  as  a  cor- 
poration, a  parish  may  also  be  charged  as  a  oprpor- 
ation,  although,  like  it,  the  parish,  individually,  is  per- 
petually changing.  It  has  been  said  that  it  might  have 
been  for  the  convaiience  of  the  parish  of  St*  Mary  that 
this  land  was  dedicated  to  the  public  for  the  purpose  of 
a  highway;  and  that  in  consideration  of  this  boon  the 
parish  might  have  taken  on  themselves  tiie  burden  of 

(a}  AkboU  J«  WM  obieDr. 

%  its 


jK  TH»  fimr-iiXTH  Y£AR  ov  GEORGE  III.  W7 


iU  rq^atioft.    Bat  I  tUnl^i  upon  reflaedon,  that  this       1816. 
cpald  not  be  a  legal  consideration  binding  on  ibe  sue-     * 
eesaoTiy  because  a  burden  might  thereby  be  imposed  on    ^  agafHst 
them  beyond  the  benc^t  which  they  were  to  receive ;       ants  of 
for  they  would  have  to  repair  the  highway  not  only        '    "***' 
Ibr  their  own  use,  but  also  for  the  public.     This  plea 
then  is  improperly  pleaded ;  for  when  the  highway  lies 
out  of  the  parish,  a  consideration  must  be  shewn.    I 
aay  pothing  as  to  the  form  of  pleading  where  the  high- 
way lies  within  a  township  or  division  of  a  parish, 
which  is  charged  with  the  r^airs.  (a) 

• 

Judgment  for  the  Crown. 

(a)  See  Ker  v*  ^cdetfiM,  1  A  f*  ji.fKS* 


RAMSTBOM.and  Another  against  Bsll.         Tund^, 

June  25tiK 

A  SSUMPSIT  on  a  policy  of  assurance  upon  iron  Policy  on  goods 

on  board  the  ship  Ceres:   plea,   non  assumpsit.  %^^^^ 
At  the  trial  before  Lord  EUenbarough  C.  J.,   at  the  ^'"f*^"***'^' 

^*  '  and  the  ship 

London  sittings  after  jFZi/a;y  term,  one  question  was,  bdng  driven. 

into  fyhbyon 

whether  the  policy  required  a  new  stamp  on  account  3oth  Jt/ay,  and 

detained  there 

of  an  alteration  made  in  it  under  the  following  cir-  tiu  the  9th  Oe- 

tober,  theassiir- 

cumstances :  ed,  on  lit  jwy. 

The  policy  was  originally  at  and  from  Stockholm  to  ]^!^Tn  i^. 
Swinemmde.    The  captain  took  charge  of  the  ship  at  ^'^^Jt^ 

ordered  to  pro- 
ceed to  ig»w<yrf<rf>  aa  they  wera  not  oeitatn  whether  the  enemy  might  be  at  Smnemunde  or 
not,  and  that  the  passage  to  JTonigsberg  was  nearly  the  same,  but  rather  the  shortest  and 
Mflnt,  and  they  dedred  the  «geiits  to  arrange  tbt  matter  with  the  underwriters,"  which  letter 
the  agents  receiving  on  the  12th  Juiyi  applied  to  the  underwriters  for  their  consent  to  alter 
the  policy,  by  adding  the  words  •<  Xim^tberg  or  MemeV'  after  <<  Swimemunde"  which  con- 
tent was  obtained;  and  the  ship  and  goods  were  afterwards  lost  in  theur  voyage  to  Xorsigt^ 
herg  s  Heidi  that  this  alteratioa  £d  not  le^uire^  new  ftamp,  being  within  55  Geo*  3.  c.  63. 
f.  la. 

StocJc-^ 


Bkia. 
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1816.       Stockholm^  and  she  sailed  from  thence  for  Aom^imaufe 
with  a  cargo  of  iron,  on  the  14th  May^  1813,  the  ship 
being  then  in  good  condition :  stormy  weather  came  on, 
and  she  sprang  a  leak,  and  was  in  consequence  obliged 
to  put  into  Wisby  on  the  SOth.     There  her  cargo  was 
unloaded,   this  being  necessary  in  order  to  get  at  the 
leak,  and  she  was  surveyed  and  repaired.     Her  repairs 
were  not  finished  before  some  time  in  September^   on 
account  of  the  scarcity  of  hands,  they  being  employed 
in  military  service;    but  on  the  9th  October^  as  socm 
as  the  wind  was  &vourable,  the  cargo  having  been  re- 
loaded, she  sailed  from  Widy  for  Konigsberg^  having 
received  orders  to  that  effect  at  Widy^  and  was  lost  in 
her  voyage  thither  in  a  storm.    While  the  ship  thus 
lay  at  Wisby^  on  the  Ist  Jtdy^  the  plaintiff  wrote  from 
Stockholm  to  their  agents  in  London,  informing  them 
'<  that  the  captain  had  received  orders  to  proceed  to 
Kon^sberg  with  bis  cargo,   after  having  finished  the 
repairs  of  his  vessel  at  Wisbyi  as  they  were  not  certain 
how  things  went  on  in  Smnefnunde,  whether  the  Rremh 
might  be  there  or  not ;"    and  they  added,  **  that  the 
passage  to  Konigsberg  was  nearly  the  same,   but  rathor 
the  shortest  and  safest  of  the  two,  of  which  they  desired 
the  agents  to  inform  the  underwriters,  and  arrange  the 
matter  with  them."      In   consequence  of   this  letter, 
which  was  received  by  the  agents  on  the  12th  of  Ju^, 
the  underwriters,  the  defendant  being  one,  were  applied 
to  for  their  consent  to  alter  the  policy,  by  adding  **  to 
Konigsberg  or  Memel,'*  to  which  the  imderwriters  agree- 
ing, the  words  ^*  Konigsberg  or  MemeV*  were  inserted 
immediately  after  Swinetnunde,     This  was  the  alteration, 
which  it  was  contended  required  a  new   stamp.      A 
verdict  was  found  for  tlie  plaintiffs,  the  point  being 

reservedi 
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rMerved.     Accordingly,  the  Attorney-General  having       ^^^^ 
obtained  a  role  nisi  for  setting  aside  tlie  verdict,  lUxfnoM 


ScarleU  and  Tindal^  Vfho  shewed  causei'  referred  to 

Stat  35  G.  3.  c.  63.  s.  IS.,  which  saves  the  necessity  of  a 

firesh  stamp  in  cases  where  an  alteration  in  the  policy 

18  made  ^*  before  notice  of  the  determination  of  the  risk 

originaliy  insured  f  which,   according  to  Kensifigton 

▼•  Jbiglis  (a),   means  such  a  determination  of  it  as  is 

occasioned  by  the  loss  or  safe  arrival  of  the  thing 

insured,  or  by  the  final  end  and  conclusion  of  the  voy- 

i^ ;  and  therefore,  in  that  case,  a  memorandum  written 

on  the  policy,  on  a  day  subsequent  to  the  time  originally 

prescribed  for  the  ship's  sailing,  extending  the  time  of 

sailing,  was  held  not  to  require  a  new  stamp.     So  a 

poU<^  containing  a  warranty  that  the  ship  shall  sail  on 

or  before  a  particular  day,  may  be  altered  pending  the 

risk,    by   a   memorandum    cancelling    the    warranty, 

without  a  fresh  stamp ;   and  the  altering  of  the  mark 

on  goods  requires  no  new  stamp  (a).      Now,  here,  the 

sulgect  matter  insured  continued  the  same,  and  the 

interest  the  same ;  and  the  risk  originally  insured  not 

being  determined,  was  rather  diminished  by  going  to 

Konigsberg^ 

The  Attometf^General  and  Taddy^  contni,  insisted, 
that  upon  the  true  construction  of  the  act,  which 
requires  that  the  alteration  shall  be  made  **  before 
notice  of  the  determination  of  the  risk ;''  and  consist- 
ently with  the '.authorities  cited  e  conirij  the  alteration 
made  a  new  stamp  necessary;   for  here  the  risk  was 

(a)  8  JS(U/,  279. 

(6)  Rididale  v.  Sheddon,  4  Camph.  ^.P.  C«  107«    UiMafd  v.JaehoHt 
Tauni,  169. 

deter- 


OffUHMi 
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1S16.      determined  ^by  th^  final  end  and  concliision  of  the 

voyage,"  which  took  place  when  it  was  decided  that 

^     against       the    vessel    could    not    proceed    to    Sxmnemundej   the 

Bell.  ^  ^ 

terminus  ad  quern  of  the  original  rislc ;  and  the  alteration 
was  not  made  until  after  notice  of  the  determination ; 
sd  that  the  case  at  bar  fhils  in  the  two  main  points 
requisite  to  bring  it  within  the  saving  daose  of  the  act, 
aAd  diflers  in  both  these  respects  firom  Kensington 
V.  Inglis.  There  is  no  authority  for  holding  that  the 
place  of  destination  may  be  altered  without  determining 
the  risk.  The  time*  may  be  extended,  and  yet  die 
voyage  remain  the  same ;  but  how  can  it  be  the  sa;me,  if 
the  termini  be  changed  ? 

Lord  EuLENBOtiouGH  C.J.  It  seems  to  me  that 
the  argument  for  the  Defendant  has  confounded  a  con- 
templation to  determine  the  voyage  with  the  actual 
determination  of  it.  The  assured  had  a  purpose  of 
change  arising  ex  jttstd  caus&j  and  while  it  was  in  con- 
templation the  proposal  was  made  to  the  underwriter, 
and  assented  to  by  him,  that  Konigsberg  should  be  the 
ship^s  destination.  If  the  underwriter  had  not  assented, 
the  assured  might  have  thrown  the  risk  upon  him  by 
going  to  Swinemunde ;  instead  of  which,  the  application 
is  made  for  the  underwriter's  benefit  The  act  says, 
<^  so  that  the  alteration  be  made  before  notice  of  the 
determination  of  the  risk.**  This  alteration  was  made 
while  there  was  only  an  intention  to  determine  the 
risk* 

Abbott  J.  {a)    This  is  a  case  of  a  change  of  des- 
tination  made  with  the  assent  of  the  underwriter,  at  a 

(a)  B<n/letf  J,  left  the  Court  during  the  argument. 

tiflj#' 


J 
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time  when  tbe  tkk  wad  not  determined,  and  when,  if       l6l6. 
he  h^A  not  consented,  the  vessel  might  have  proceeded 


BAHsfrBDiff 


at  bis  risk.  '^S'^ 

PerCmam,  Rule  discharged. 


The  King  against  W.  Smith*  wedncsiiay, 

June  26th. 

UPON  an  information* in  nature  of  ^  ^marratUo^  in ptowarranta 
*  ^        for  exercisinj^ 

against  the  defendant,  for  exercising  the  office  of  the  office  of 
Mayor  of  Colchester;    the  defendant  pleaded    {inter  i^^ue joined^ 
alia){a\  that  by  letters  patent  (9th  September,  1763,)  J^^^Sflcer 
the  king  constituted  the  borough  a  free  boroughi  and  eie^^^^' 
that  the  free  burgesses  should  be  incorporated  by  the  ^^^^'J^^' 
name  of  the  Mayor  and  Commonalty  of  the  Borough  of  to  be  mayor, 

^  and  not  merely 

Colchester  i  and  that  there  should  be  chosen  out  of  the  free  whether  he  was 

,  mayor  defacto, 

burgesses,  one  mayor,  1 1  a]dermen»  1 S  assistants,  and  1 8  is  put  in  unie ; 

common  council ;  and  that  yearly^  on  a  day  namedi  the  was  held  admis- 

free  burgessesy  or  the  m^or  part  of  them,  should  nomi*  ^at^  J7.  hid'not 

jiate  two  of  the  aldermen  as  for  the  mayor,  and  the  ^^^dT^lbe- 

residue  of  the  aldermen,  or  the  major  part,'  after  that  Jj^/Z^fo^ii 

nomination,  should  elect  one  of  the  aldermen  so  nomi-  ^"^^»  .*»  in- 
formation hay- 

nated,  to  be  mayor,  who  should  be  sworn  in  at  the  Mi*  ing  been  filed 

against  him  for 

cJiadmas  day  following,  before  the  last  mayor,  and  the  usurping  tha 
residue  of  the  aldermen,  assistants,  and  common  council,  semJUe,  that  it  is 
or  so  many  of  them  as  should  be  then*present,  of  whom  on^thetdal^of ' 
the  last  mayor,  if  living,  to  be  one,  &c.;   and  the  plea  ^J^^^;^, 
all^d,  that,  on  the  charter^ay,  in  the  year  1809,  at  "^^*^?„. 
an  assembly  held  for  the  purpose  of  electing  a  mayor,  pe«ch  ^  «▼»- 
the  free  burgesses  duly  nominated  the  defendant  and  of  the  electors, 

unless  they  are 
(tt)  For  lli«  Other  plew,  Mid*moriftiUdttaaoClhechart«',  see<m#€,  "^^^l^^ 

W.  Phil- 
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I8l6s  W.  PhUlijps,  then  being  two  of  the  aldermen,  to  the  in- 
tent that  the  then  mayor,  and  the  residue  of  the  alder- 
men, or  the  major  part,  should  elect  one ;  and  that  they 
duly  elected  the  defendant  to  be  mayor  for  one  year, 
from  MuJuteltnas  next,  and  that  he  was  duly  sworn  in, 
before  Tliomas  Hedge,  the  last  mayor,  and  such  of  the 
residue  of  the  aldermen,  assistants,  and  common  council 
as  were  then  present,  and  was  admitted  into  the  office ; 
and  that  after  his  election,  and  during  the  time  of  his 
supposed  usurpation,  there  was  not  any  other  person 
elected  and  duly  sworn  into  office,  &c« 

Replication,  first,  that  the  then  mayor,  and  the  major 
part  of  the  residue  of  the  aldermen,  did  not  elect  the  de- 
fendant to  be  mayor  in  manner  and  form  as  pleaded ; 
seccmdly,  that  the  defendant  did  not  take  his  corporal 
oath  according  to  the  directions  in  the  said  letters  patent, 
in  manner  and  form  as  pleaded*  On  both  these^  issue  was 
joined.  Tiiirdly,  that  at  the  supposed  assembly,  and  at 
the  supposed  election  and  swearing  in  of  the  defendant, 
one  Thomas  Hedge,  the  elder,  acted  and  presided  as 
mayor,  and  that  the  said  Thomns  Hedge  the  elder  was 
not  then  mayor.  Rejoinder,  that  at  the  time,  and  on  the 
occasion  in  the  replication  last  mentioned,  the  said  Tho^ 
mas  Hedge  was  mayor.  On  this,  issue  was  joined.  At 
the  trial,  before  Wood  Baron,  at  the  Essex  Spring  assizes, 
1815,  a  verdict  was  found  for  the  Crown,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

The  defendant,  in  maintenance  of  the  two  jSrst  issues, 
proved,  that  on  the  charter-day  (4th  September ,  1809) 
he»  together  with  W.  Phillips,  being  two  of  the  aldermen, 
were  nominated  by  the  free  burgesses,  as  in  the  plea  al- 
leged. He  also  proved,  by  entries  in  the  corporation 
books,  that  Thomas  Hedge  the  elder  acted  and  presided 

as 
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l»  mayor  aa  that  occasion,  having  been'  nominated,        1816. 
dected,  and  sworn  into  that  <^ce,    on  the  regular      ^^Txiira 
diarter-day,  in  1808 ;  that  at  the  defendant's  dectbn,  in        ^^ 
1809,  there  were  present  besides  Homos  Hedge  senior, 
who  acted  and   presided   as  mayor,   five  other  per* 
sons,  acting  as  aldermen,  exclusive  of  PMOips  and  the 
defoidant;  and  that  four  other  persons,  entered  in  the 
corporatioii  books  as  then  beings  aldermen,  were  absent; 
that  the  maryor,  and  the  five  persons  so  present  as  al- 
dermen (exclusive  of  the  two  nominees),  elected  the  de^ 
fendant  to  be  mayor  for  the  year  ensuing ;  and  that  after 
the  said  election,  the  defendant  took  his  oath  of  ofiice 
upon  the  Michaebnas '  day  following,  before  the  said 
Tkomas  Hedge  senior,  acting  as  mayor,  and  the  common 
council  at  the  mobt-halL  In  support  of  the  last  issue,  evi- 
dence was  tendered  on  the  part  of  the  prosecution,  to 
shew  that  T.  Hedge  senior  had  been  illegally  chosen 
mayor  at  the  election  in  1808 ;  and  in  answer  to  the 
'  evidence  on  the  two  first  issues,  in  order  to  impeach  the 
.defendant's  election,  evidence  was  also  tendered,  that  two 
of  the  saSd  five  persons  present  as  aldermien  at  the  defend- 
ant's electbn,  of  the  namesof  j^ff  andSmytkieSj  had  been 
illegally  elected  and  sworn  in  as  aldermen,  and  had  been 
since  ousted  by  judgments  on  informations  of  quo  war- 
ranto against  them.     The  defendant's  counsel  objected 
to  the  admission  of  this  evidence,  as  well  as  of  that 
which  went  to  impeach  the  title  of  i%%e. senior,  more 
especially  as  he  was  then  dead;  having  died,  as  it  was 
admitted,  on  the  ith  day  of  Jidy^  1814;  but  it  was  also 
proved,  that  prior  to  his  death,  viz.  in  THnity  term  in 
the  same  year,  an  information  of  quo  warranto^  for 
usurping  the  office  of  mayor  in  the  year  1808,  and  at 
the  time  when  the  defendant's  election  took  places  hail 
been  filed  against  him ;  the  issues  in  the  present  inform- 
VoL.  V.  T  ation 


Smxtm 
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1816*        alion  being  joined  and  ready  for  trials  prior  to  and  at 
,T~*       the  time  of  Hedges  death.    The.  learned  JiidiEe  ad* 

'file  Kino  ^  ^^®^ 

^omsf        mitted    the  evidence^  sul^eet   to  the  opinioQ  of   the 
Court  as  to  its  admisaibiUty*  It  urns  then  proved,  widi  xe* 
spect  to  the  election  of  jHaei^  senior,  that  on  the  charter* 
day^  1808,  one  ThomasHe^  jnniorbeuig  then  mayors 
^«d|^ senior,  and  W.PhiUipSf  being  two  of  thealdcnnen, 
were  put  in  nomination  by  the  free  biuqgeiseH  and  that 
Hedge  senior  was  elected ;  the  aldermen  then  present 
(exclusive  of  the  nominees  and  the  mayor)  being  only 
four ;  one  odier,  as  appeared  by  the  corporation  books^ 
being  dead  at  the  time,  and  other  fonr  being  absent,  <xie  of 
whom,  of  thenameof  Beiyamm Smithy  had  never  in  any 
manner  taken  upon  himself  the  office  of  alderman,  nor 
done  any  corporate  act  from  his  election  until  his  ^eatb, 
nor  had  he  ti&en  the  oath  of  office^  which,  by  the  cbMter, 
is  essential  to  the  completion  of  the  title  of  alderman. 
Hedge  s^or,  after  his  election,  took  the  oath  of  oflic^ 
before  the  then  mayor,  and  acted  as  mqror  during  the 
ensumg  year.    With  reqpect  to  the  defiendant*s  electi<m, 
it  was  proved  that  Abell  and  Smyihies^  two  of  the  alder- 
men then  present,  had  been  themsdves  dected  in  the 
presence  of  a  less  number  of  one  of  the  dasses  m  ¥4iom 
the  dection  of  an  alderman  is  vested  by  the  charter, 
than  is  required  by  the  diarte^ ;  and  that  informations 
of  quo  warranto  had  been  filed  against  them  in  Easter 
term,    1813,   for  usurpation  of  their  oiBces  prior  to 
the  defendant's  dection,  and  from  thence  continually 
to  the  filing  of  the  informations;   to  which  they  ap- 
peared, and  confessed  the  usurpation,  and  disclaimed; 
and  thereupon  judgments  of  ouster  were  entered  against 
one  of  them  in  the  same  term,  and  against  the  otiher  in 
Hilary  term  following. 

And 
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And  two  qaestionfi  were  now  made  upon  these  issaes ;        \S\G* 
fint,  whether  evidence  was  admissible  to  shew  that  Hedge  >. 

the  elder  had  not  been  legally  elected  major  at  the  election  agMHtt 
in  I8O89  he  having  acted  as  mayor  defactOj  and  being 
cfead  at  the  time  of  the  trial :  Secondly,  whether  evi- 
dence was  admissible  to  impeach  the  election  of  Abdl 
or  SkfofthieSf  who  were  present,  and  acted  as  aldermen  at 
the  dflfcndant^s  election. 

SpamkUj  for  the  crown,  argued  that  the  election  of 
Hedge  senior,  in  1808,  was  void  upon  the  principle, 
that  where  a  corporate  act  is  to  be  done  by  a  definite 
body,  a  majority  of  that  body  must  be  present  and  con- 
cur in  the  act  (a) ;  whereas  a  majority  of  the  residue  of 
the  aldermen,  after  the  nomination  of  Hedge  senior,  and 
PhiU^Sy  was  not  present,  four  only  being  present  of  nine, 
which  constitute  the  residue  of  the  integral  body  of 
aldermen  after  the  nomination.  And  he  further  argued 
that,  upon  these  pleadings,  the  legal  Utle  of  Hedge  . 
senior  as  mayor  was  put  in  issue,  and  therefore  evi- 
dence was  admissible  to  impeach  that  title.  Although 
Hedge  senior  acted  as  mayor  de/acto^  it  is  to  be  observed, 
that  where  strangers  are  not  interested,  a^ts  done  by  an 
usurper,  or  a  mayor  defacta^  or  under  his  authority, 
are  void.  For,  as  in  civil  actions,  the  plaintiff  must  reco- 
ver on  his  own  title :  so  in  cases  of  information  in  nature 
of  quo  n>arraniOf  for  usurpations  upon  the  rights  of  the 
down^  the  defendant  must  at  once  shew  a  complete  title. 
If  he  fail  in  it,  or  in  the  chain  oi  it,  judgment  must  be 
given  against  him.  {b)  Therefore,  in  Bex  v.  Usle  {c\ 
the  Court  strongly  inclined,    that  the  presence  of  a 

(«)  JtevT.  BeOringer,  4  T,  S.  8ia     J2«r  ▼.  MilUn  6  T.  R*  258. 
{b)  Bexr,  Leigh,  4Burr.5H46,  47.  per  TaUtJ. 
(c)  2  Sir,  1090.      More  fbUy  reported  ki  Andrewst  165,    See  p.  174. 
See  alfo  Bc9  ▼.  Maiden,  4  Burr.  2135*  2140. 

T  2  mayor 
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1816.        mayor  defdeto^  recently  prosecuted,  and  against  whom 
,^   „  jud<]rinent  of  ouster  had  been  obtained,  would  not  be 

The  Kiyo       •»      o  ' 

.against        sufficient  to  authenticate  the  defendant*s  election.     So 
in  Hex  V.  Hebden  (a),  the  defendant  made  title  to  the 
office  c^  baili£^  from  an  election  under  the  baiiifihip  of 
Baity  and  Armstrong ;  and*  on  issue  joined,  whether 
these  were  l^ili£&  or  not,  a  record  of  a  judgment  of 
ouster  against  them  was  read  in  evidence,  and  was  after- 
wards  held  to  have  been  properly  admitted.     Yet  it 
appeared,  that  Batty  and  Armstrong  had  been  baiii£&  de 
facto*      The    like  evidence  was    admitted  in  Bex  v. 
Grimes  (A),  and  the  Court  gave  judgment  against  the 
defendant,  on  the  ground,  that  Leigh,  who  had  presided 
at  his  election,  was  not  a  rightful  mayor.     Nor  does  the 
death  of  Hedge  senior,  in  this  case,  preclude  the  admis- 
sion of  evidence  to  impeach  his  title;  for  this  is  difierent 
from  Bex  v.  Spearing  (c),  where  the  party  died  in  the 
undisturbed  possession  of  his  franchise:  and,  besides, 
the  statute  S2  G.  3.  c.  58.,  which  passed  since  that  deci- 
8ion,  fixes  the  time,  which,  before  then,  was  discretionwy, 
within  which  titles  may  be  impeached. 

Upon  the  second  question,  he  contended,  that  the 
arguments  already  urged,  applied  in  an  equal  degree,  if 
not  djbitiori,  in  favor  of  the  admissibility  of  evidence  to 
impeach  the  titles  of  Abeli  and  Smithies.  For  the  issue 
being,  whether  the  defendant  was  elected  by  the  major 
part  of  the  i*esidue  of  the  aldermen,  what  could  be 
more  directly  in  point  than  to  shew  that  two  of  the  resi- 
due who  elected  him  were  not  aldermen  ?  In  Foot  v. 
Prome{d)f  it  was  not  doubted  that  the  title  of  the 

(a)  2  Sir.  1 109.     Jndr,  588.  S.  C. 

(6)  5  JBurr.  2598.  S.  P.  Sex  ▼.  Smart,  4  Surr.  2S4U  itex  ▼«  Hallet, 
2  Barnard.  408.  Meje  v.  Harding^  cited  in  Bex  v.  lijfnasiont  Cat.  temp* 
Hnrdw,  150. ;  and  in  Bex  r.  Xiffe>  Atidr.  168. 

(c)  1  T.B.  4.n.  (rf)  5/r.  625. 

alder- 
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nklermen  present  at  the  debtion  might  be  enquired        1816. 
into.  ■    ' 


Scarlellf  cdntra,  argued,  upon  the  first  question,  that 
the  title  dejure  of  Hedge  senior  to  be  mayor,  was  not  in 
question ;  the  issue  that  he  was  not  mayor  involving  only 
the  fact,  and  not  the  right.     And  in  answer  to  Rex  v. 
Lisle,  he  said,  the  issues  not  being  stated  in  the  report^ . 
^non  cofistat  that  the  title  of  the  mayor  de  Jure  was  iiot 
the  very  question  upon  record ;  but,  taking  it  as  an  au- 
thority in  point,  it  amounts  to  no  more  than  the  strong 
inclination  of  the  Court,  in  a  case  where  the  titl6  had 
been    recently  prosecuted,   and  where  a  judgment  of 
ouster  bad  been  obtained ;  both  which  are  wanting  in 
the  present  case.     And  it  is  remarkable,  that  jhlon  J. 
refers  to  this  authority   as  to  the  inclination  of  tlic 
Court,  but  adds,  at  the  same  time,  that  he  would  give 
no  opinion  on  this  pomt  {a)      The  issue^  then,  that 
Hedge  was  not  mayor,  importing  that  lie  was  a  mere 
usurper,  without  any  color  of  title,  is  well  met  by  shewing 
him  mayor  de  facto,  and  cannot  be  answered  by  impute 
ing  to  him  merely  an  imperfection  of  titley  as  if  be  were 
the  party  litigant.     And,  supposing  his  title  liable  to  be 
impeached  in  tliis  collateral  proceeding,  yet  upon  this 
issue  the  evidence  was  inadmissible ;   for  if  it  had  been 
meant  to  go  b^ond  a  denial  of  the  fact,  it  ought  to 
have  been  replied  specially,  that  although  Hedge  acted 
colorably  as  mayor,  yet  was  be  not  mayor  de  jurei 
which  would  have  given  notice  to  the  defendant  of  the 
point  intended  to  be  raised.     But,  if  any  thing  more 
were  wanting,  the  death  of  Hedge  would,  of  itself,  be 
sufficient  to  preclude  farther  enquiry.    For  it  is  a  well 

(fl)  .Ker  V.  Maiden,  4  Burr,  2140. 

T  3  known 
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1816.       known  mlci  in  practice,  that  a  man's  title  to  an  office 
which  he  has  been  permitted  to  exercise  daring  his  lifis^ 

ogam^       shall  not  be  impeached  after  his  death,  so  as  to  affect 

other  men's  rights.    And  the  reason  of  this  is  plain ; 

because^  if  living,  he  might  possess  both  knowledge  and 

means  to  protect  hi^  own  titles  which  by  his  death  aw 

lost :  the  loss  of  whicb^  peradvaature^  mi^  operate  to 

the  prejudice  of  other  men's  titles,  if  his  were  to  remain 

open  to  impeachment.     Wherdbre^  in  Bex  v.  ji^peor- 

ifig  (a),  Blackstorie  J.  would  not  suffer  the  parties  to  gp 

into  evidence  to  impeach   the    title  after  the  death 

of  the   person  froti  whom  it  was  derived     As  he 

had,  in  fact,  been  mayor,. it  should  be  taken  that  he  had 

been  regularly  so.     But  if  it  were  material,  upon  the 

present  occasion,  to  go  into  the  validity  of  Heig/% 

title,  it  might  be  contended  that  his  election  was  vrdl 

made;  for  the  charter,  in  prescribing  that  the  residue 

should  elect  after  the  nomination,  had  for  its  objectf 

principally,  to  point  out  the  time  when  the  Section 

should  take  place ;  viz.  that  it  should  follow  the  noma* 

natipn ;  consequently,  it  wonld  be  a  forced  constructiM 

of  its  language  to  interpret  what  is  mandatory  only  in 

respect  of  time^  as  exclusive  of  particular  persons,  which 

persons  it  would  have  been  easy  to  exclude  by  express 

'  word%  if  it  had  been  so  intended.    Now  it  appeoxs  that 

there  were  present  at  Hedg^%  election,  besides  the  mayor 

and  the  two  nominees,  four  aldermen,  who  ocmcurred 

in  his  election,  making  altogether  seven,  which  was  a 

majoiity  of  the  mayor  and  the  rest  of  the  aldomea. 

Upon  the  second  question,  he  submitted,  that  it  was 
QOt  competent,  upon  this  record,  to  go  into  evidence 
to  di^ualify  particular  voters.  Such  a  course^  it  is  ob* 
vlous,  would  lead  to  interminable  enquiry,  for  it  cannot 

(o)  I  r.  iL  4. 

stop 


Smizh. 
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stop  with  the  particular  voter,  but  muBt  pervade  the       1816. 
titles  of  those  from  whom  he  derives  titles  and  so  on  in      xbTKora 
infinihim ;  which  would  be  pregnant  of  the  most  serious 
inconvenience.     And   how  is  it  possible  for  a  party 
without  notice,  to  be  prefiared  to  defend  the  title  of  every 
voter  ?     Therefore^   in  S^fmmers  v.  Bi^em  (a)  it  was 
holden,  that  the  rights  of  the  voters  to  their  corporate 
franchises  could  not  be  gone  into  on  the  trial  of  the 
rights  ipf  the  dected,  withom  notice  on  the  record  or 
collaterfdly ;  Lord  Man^ld  C.  X  observing  ^  This  is 
settled)  that  no  corporator  is  bound  by  surprise  to  go 
into  the  original  qualification  ci  anj  corporator  in  pos- 
session, who  voted  for  him  at  his  dectioD,  especially 
without  notice." 

Lord  EujcNBOROUOH  C.  J.*     As  to  the  (]p]estioo, 
whether  it  is  ccnnpetent  to  impeach,  upon  a  collateral 
issue  concerning  the  rights  of  the  elected,  the  title  of 
the  voter ;  if  die  case  had  turned  upon  it,  I  should  have 
desired  further  jtime  for  oonsaderation :  the  language  of 
Lord  Man^dd^  in  Sg/nmen  v.  Regem^  is  certainly  very 
strong.    But  upon  the  competency  to  enquire  into  the 
validity  of  the  election  of  Hedge^  the  presiding  o£Scer 
at  the  defendant's  election,  I  cannot  entertain  a  doubt. 
To    constitute  a  valid  dlection  of  mayor  under  this 
charter,  it  is  necessary  that  a  majority  of  the  aldermeii, 
after  deducting  the  nominees,  taking  this  body  to  exist 
in  the  manner  constituted  by  the  charter,  should  be  con- 
vened and  present ;  instead  of  which,  independently  of 
the  mayor  and  the  two  nominees,  we  find  there  were  but 
four  present     Therefore^  without  going  further,  this 

(o)  2  0owp*4B9, 

*   T  4  seems 
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1816:        seems  to  me  to  constitute  a  sufficient  objection  to  the 
defendant's  title. 


The  KiKo 
Smith. 


Bayley  J.     I  am  entirely  of  the  same  opinion.     I 
think  the  third  issue  raises  the  question,  whether  Hedge 
was  a  lawful  mayor.    The  issue  taken  is,  that  Hedge 
was  mayor,  which  cannot  be  satisfied  by  proving  him 
mayor  ie  facto ;  but  raises  the  question  whether  he  was 
mayor  dejure.    The  jury  were  not  precluded  from  exa- 
mining into  his  title;  and  if  so^  I  think  it  is  quite  clear 
that  he  was. not  a  lawful  mayor.    The  right  of  election  is 
in  the  mayor  and  residue  of  the  aldermen,  or  the  major 
part  of  them.     If,  by  the  residue  of  the  aldermen,  is 
meant  that  the  nominees  are  to  be  included,  then  a  suf- 
ficient number  was  present;    but  if  ^^  the  residue"  ia 
exclusive  of  the  nominees,  the  number  was  insufficient. 
When  we  look  at  the  charter  and  the  instances  in  which 
this  word  *<  residue"  occurs  in  it,  I  think  it  is  beyond  a 
doubt  that  it  is  to  be  understood  in  an  exclusive  sense. 
The  charter  says,  <<  the  residue,  or  the  major  part,  after 
the  nominaticm ;"  which  plainly  imports  an  exception  of 
those  persons  previously  nominated.     I  cannot  suppose 
that,  in  the  same  clause,  it  would  give  to  different  per- 
sons the  right  of  election  in  case  of  death  and  on  an 
ordinary  election.     If  so,  there  is  an  end  of  the  ques- 
tion, for  there  were  not  five  present, 

Abbott  J.  I  entirely  agree  with  my  lord  and  my 
Brother  Bayley  upon  this  issue.  It  is  not  necessary  to 
consider  the  others,  although  I  think  this  case  not  dis- 
tinguishable from  Sytnmers  v.  Megetn. 

HOLROYJ) 
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HoLWOYD  J.  I  am  of  tbe.same  opinion*  If  there  1816. 
vas  not  a  soflBcient  number  of  persons  present,  there 
was  not  an  election ;  and  if  no  election,  then  Hedge  only 
exercised  the  office^  and  i;^as  never  in  by  lawful  title. 
He  was  not,  therefore^  mayor  within  the  terms  of  this 
issue. 

Judgment  for  the  Crown. 


TheKuco 
agamtt 


Skirbow  against  Tago.  jtZ^. 

npHE  defendimt,  an  attorney,  had  neglected  to  renew  An  attorney 

his  certificate,  which  expired  in  December  last,  until  his  prWilege  by 
Jane;  and  having  been  arrested  in  the  interval,  and  com-  |^^  hif  omi- 
pelied  to  give  a  bail-bond,  obtained  a  rule  nisi  for  his  p^J^^  o/hb* 
discharge^  and  for  delivering  up  the  bail-bond  to  be  can-  ^J^jf  ]^J^ 
celled,  on  the  irround  of  his  privilege*  **  ''***?  **"« 

'  o  «-  o  space  of  one 


year. 


Beader^  who  shewed  cause,  objected  on  stat.  37  G.  3. 
c.  90.  s.  30,,  that  the  defendant  not  having  obtained  his 
certificate^  was  in  the  situation  of  %n  attorney  who  had 
ceased  to  practise ;  and,  being  incapable  of  acting  as  an 
attorney, .  was,  of  course^  deprived  of  his  privilege. 
And  he  cited  Brooke  v.  Bryant,  {a) 

Espinassef  in  support  of  the  rule,  denied  that  the 
effect  of  the  defendant's  neglect  to  obtain  his  certificate 
was  to  jsuspend  his  functions  of  attorney  during  the  in- 
terval, though  it  made  him  liable  to  a  penalty    An  at- 

(d)  7  r.  n.  25. 

tornev 
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1816.       torney  who  bas  n^ected  to  senew  his  oertifloBte  may 
nevertheless  sue  by  attBchment  of  privilege*  (a) 


Lord  ELLSiiBOROuoH  C«  J.  The  statute  enacts  (6), 
that  every  person  admitted,  sworn,  and  enroHed  as  an 
attorney,  who  shall  neglect  to  obtain  his  cotificalie 
thereof  ^/!r  ike  space  of  one  "ajhole  year^  shaliyrom  thence- 
forth  be  incapable  of  practising  by  virtue  of  such  admis- 
sion, entry,  and  enrolment,  and  the  same  ^iSi  from 
thenceforth  be  null  and  void.  The  act,  therefore^  attaches 
the  incapacity,  and  prescribes  the  time :  ^^fivm  thence^ 
forth^  that  is,  if  he  n^lect  for  the  space  of  one  whole 
year.    I  cannot  alter  the  time  fixed  by  the  statute. 

Per  Curiam,  Rule  absdate. 

(o)  iVior  y.  ilb«r«^  tmU^  2  YoL  605.         (6)  s.  31. 


Friary.  Dunn  and  Another  against  O'Keeffe.     In 

June  28Ui.  ^ 

Error,  (a) 


JbSuf  e^  ^  g*  RROR  to  reverse  a  judgment  given  fiv  the  plam- 
changeis not  tiff,  Maty  (fKeegif  against  the  defendants^  J.  and 

diflchw^ged  by 

the  want  of  no-   71  Dunu^  in  an  action  brought  in  the  Common  Pleas, 

tioe  of  non-ac- 
ceptance, where  in  which  the  plaintiff  dedared  that  the  defendants,  on 

paaMd  into  the  the  i9th«^ifit^,  181S,  atZ^iideM,  according  to  the  cnatora 
fidg  indoneefor  of  merchants,  made  their  bill  of  exchange^  bearing  date 
I!?  k!iZwJf  ^^^  ^^^  ^y^  directed  to  Messrs.  BkkettM,  Thome, 
of  the  diiho*      George,  and  Co.,  and  thereby  required  them,  one  month 

after  date,  to  pay  to  the  order  of  J.  Sindair  lOOOA,  for 

(a)  Sec  6  TauiU.  305. 

value 
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value  reoeiTed ;  and  th$tSit»dairt  afterwardaj  and  before  1616. 
payment  of  the  money  in  the  bUl  mentioned,  or  of  «ny  -^ 
party  to  wit,  on  the  some  dayy  by  his  indomement,  ap^  ^^^ 
pointed  the  contents  of  the  biU  to  be  paid  to  the  plain-* 
tijB^  and  delivered  the  same^  so  indorsed^  to  the  plain- 
tiff; and  the  plaintiff  averredj  that  afterwardsi  to  wit, 
on  the  ISdi  Jufy  in  the  same  year»  the  bill  was  presented 
to  Messrs*  BideHs  for  aoceptanoe,  and  that  they  refused 
to  accept ;  of  which  the  defendants,  afterward^  to  wit, 
on  the  same  day,  had  notioet  By  reason  df  which,  ac- 
cording to  the  said  custom,  they  became  Uable^  &c. 

The  defendants  pleaded  non  assumpserunt ;  and  fur- 
ther^ in  bar  of  the  action,  that  before  the  supposed  in« 
dorsement  of  the  bill  to  the  plaintifl^  and  its  present- 
ment for  acceptance,  as  in  the  declaration  meitioned,  to 
wit,  on  the  20th  JimCf  at  Ijmdofh  the  bill  was  presented 
by  Sindair  to  Messrs.  BickeHSf  for  acceptance^  and  that 
they  refused  acceptance^  and  that  notice  of  such  refusal 
was  not  given  to  the  defendants.  The  plaintiff,  in  rq>ly, 
protesting  that  the  plea  and  the  matters  thereof  were 
insufficient  to  bar  the  action,  traversed  that  before  the 
presentment  mentioned  in  the  declaration,  the  bill  was 
presented  by  Sindairf  and  refused  acceptance,  as  in  the 
plea  alleged. 

And,  at  the  trial,  the  jury  found  for  the  plaintiff 
upon  the  non  assumpsit;  and  upon  the  plea  thqr 
found  for  the  defendants^  specially,  that  before  the 
presentment  mentioned  in  the  declaration,  the  bill  was 
presented  by  Sindair  to  Messrs*  Bicketts  for  acceptance^ 
and  that  they  refused  to  accept  in  the  manner  stated  in 
die  plea ;  and  in  case  the  0>urt  should  give  judgment 
for  the  plaintiff,  notwithstanding  the  finding  on  the 
plea,  the  jury  assessed  the  damages  at  10872^  After- 
wards 


O'Kcn'/E. 
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-  J  816*  wards  jodgroent  was  entered  as  follows :  ^*  Therefore  it 
"^^^^  is  oonsideredy  that  notwithstandiflg  the  verdict  in  forni 
fjfffnnst  aforesaid,  found  for  the  defendants,  upon  the  issue 
joined  between  tlie  parties  upon  the  plea  of  the  defend- 
ants by  them  secondly  above  pleaded  in  bar,  tiie  plain- 
tiff recover  against  the  defendants  her  damages  upon  the 
said  count,  by  the  jury  in  form  aforesaid  assessed,  &c.*' 

And  the  errors  assigned  upon  this  judgment  were, 
that  the  defendants'  plea  was  sufficient  to  bar  the  action, 
and,  therefore,  judgment  ooght  to  have  been  given  for 
thenh  upon  the  issue  and  verdict  thereon ;  and  the  com- 
mon error  was  assigned  upon  the  judgment  given  for 
the  plaintiff,  upon  the  promise  in  the  said  count. 

And  the  point  now  insisted  on  for  the  plaintifib  in  error, 
was  this,  that  Sindair  having,  by  Ihs  laches,  in  omitting  to 
give  notice  of  the  non-aeceptanoe  of  the  bill,  discharged 
them  from  their  liability,  could  not,  by  his  subsequent  in- 
dorsement to  «the  defendant  in  error,  revive  that  liability* 

Which  point  was  maintained  hy  Giffbtdj  ior  the 
plaintifb  in  error,  who  argued,  first,  upon  a  consider- 
ation of  the  mutual  engagements  between  the  drawer 
and  the  holder  of  a  bill  of  exchange*  The  drawer, 
he  said,  undertakes  that  the  drawee  shall  accept  the  bili> 
and  shall  also  pay  it  at  the  period  of  its  maturi^: 
upon  failure  of  either  of  which  conditions,  the  drawer 
becomes  liable^  provided  he  has  due  notice.  The  header, 
on  the  other  hand,  undertakes  for  due  diligence  in 
seeking  payment,  and  giving  notice  of  any  disappoint- 
ment which  may  happen  in  the  pursuit  of  jt.'  It  is  in- 
deed optional  with  the  holder,  where  the  bill  is  payable 
after  date,  to  present  it  for  acceptance,  or  to  wait  until 
the  IhII  arrives  at  maturity,  relying  in  the  interval  on 
the  credit  of  the  drawer,  and  present  it  at  once  for  pay- 

4  ment ; 
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ment ;  but  if  he  elect  the  former  course,  and  acceptance        1 8 1 6« 
is  refusecli  he  is  as  much  bound  to  irive  notice  of  this       " 
refhsali  as  he  would  be  to  give  notice  of  non-payment,      ^??^^^^ 
if  he  wait  till  the  bill  becomes  due,  and  payment  is  re- 
fased*  (a)  The  reason  of  which  has  already,  in  part,  been 
stated,  viz.  because  immediately  on  fiulure  of  the  drawee 
to  accept,  the  drawer  or  indorser  becomes  liable  (6); 
whence  it  follows,  that  the  drawer  ought  to  have  an  op- 
portunity, forthwith,  of  withdrawing  bis  effects  out  of 
the  hands  of  the  drawee.  Thus  the  mutual  engagements 
between  the  drawer  and  holder  of  a  bill  of  exchange 
requiring  notice,  the  law  has  adopted  the  rule,  and  dis- 
charges the  drawer  if  notice  be  not  given ;  and  it  would 
be  converting  the  rule  of  law  into  a  dead  letter,  if  the 
party  violating  it  may,  after  the  drawer  is  discharged, 
cure  his  own  default,  and  by  indorsing  over  the  bill,  re- 
vive the  drawer's  responsibility.     It*  appears,  however, 
that  Lord  BUenboraugh  thought  difiercntly  of  the  rule 
of  law,  and  of  the  means  of  evading  it,  when  he  pro- 
nounced, that   **  if  the  indorsers  be  once  discharged 
by  the  laches  of  the  holder  at  the  time,  in  not  giving 
due  notice  of  the  dishonour,  their  responsibility  can- 
not be  revived  by  the  shifting  of  the  bill  into  other 
hands.''  (c)     If  this  were  a  question  on  whom  the  hard- 
ship ought  to  fall,  it  might  be  enou{^  to  state,  that,  on 
the  one  hand,  the  drawers  are  concerned,  who  have  al- 
ready suffered  by  want  of  notice,  and  were  not  privy  to 
the  subsequent  indomement ;  on  the  other,  the  indorsee, 
who  derives  her  title  Immediately  by  indorsement,  from 

(a)  BUumir.  Hirst,  5  Burr.  2670.      GoodaUy.  Doiliy,  1  T.  R,  712. 
Botcow  T.  Hardy,  2  Campb,  N.  P.  C.  458. 

(b)  BaUingaUs  t.  Gltiter,  5£astf  481. 
(cj  Boscow  V.  Hardt/,  2  Camj^b,  iS^  2'.  C.  458.     12  East,  451, 

the 
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1816.       the  transgressing  party,   (and  how  could  he  confer  a 
T  better  title  than  he  had  himself)  and  who,  by  taking  the 

ogainH  biU  onaocepted,  must  have  done  it  upon  the  faith  re- 
posed  in  the  party  indorsing  it,  that  he  had  done  no  act 
to  discharge  the  security.  The  hardship,  therefore^  if 
there  be  any,  ought  to  fall  where  the  confidence  was 
misplaced,  and  where  the  remedy  lies  immediatdy 
against  the  party  who  has  abused  it.  As  to  any  si:^ 
posed  inconvenience  likely  to  result  fi'om  the  adoption 
of  these  arguments,  it  may  be  doubtful  how  fiir  the  un- 
restrained circulation  of  unaccepted  bills  ought  to  be 
placed  to  the  account  of  public  conyenience,  if,  under 
that  term,  is  comprehended  a  due  regard  to  individual 
security.  But  however  this  may  be^  it  is  submitted,  in 
the  language  of  the  learned  Judge  who  dissented  in  the 
Common  Pleas,  ^  That  as  the  law  limits  the  responu- 
Inlity  of  parties  to  bills  of  exchange,  by  certain  rules  for 
the  negociation  of  them,  those  rules  ought  not  to  be 
varied  by  the  introduction  of  new  and  unnecessaxy  dis- 
'    tinctions  or  exceptions.'' 

Tindalj  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  At  a  very  late  period, 
after  the  law-merchant,  as  it  regards  the  subject  of  biUs 
of  exchange,  had  obtained  for  many  centuries,  the  cases 
of  Blesard  v.  Hirse  and  Qooddl  v.  DoUey  were  decided. 
I  do  not  mean  to  insinuate  any  thing  against  the  autho- 
rity of  those  dedsions.  They  establish  this,  diat  if  the 
party  holding  a  bill  of  exchange,  receive  notice  of  i^ 
dishonour,  he  is  bound  to  communicate  this  to  the 
drawer.  But  it  has  not  yet  been  determined  that  the 
want  of  notice  operates  further  than  a  personal  dis- 
charge 
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charge  of  the  drawer^  as  against  the  party  failing  to  give  1816. 
the  neeesaary  notioe^  nor  that  an  innocent  indorsee  shall  ~  ^ 
be  barred  of  his  action  by  any  latent  defect  in  the  ^fg^ 
transfer^  or  odncoction  of  the  bill^  except  in  the  two 
cases  of  the  bill  being  given  on  a  gaming  or  usurions 
conaideration.  The  inconrenience  of  a  more  extended 
doctrine  must  be  apparent;  for,  suppose  the  holder  to 
be  the  eleventh  person  into  whose  hands  an  unaccepted 
bill  has  passed^  in  succession,  by  indorsement ;  the  bill 
arrives  at  maturity,  and  is  presented,  in  due  course,  for 
payment,  and  payment  is  refused,  imd  notice  is  given 
to  the  drawer.  According  to  the  doctrine  of  to-day,  the 
holder  is  not  in  a  condition  to  maintain  his  action,  un- 
less be  can  steer  dear  of  any  vice  which  the  bill  may 
have  acquired,  by  having  been  tendered  for  acceptance 
by  some  one  of  the  numerous  holders  through  whose 
bands  it  has  passed.  A  long  enquiry  must  be  inStituted 
throng  the  whole  series  of  indorsees,  in  order  to  ascer- 
tain if  any  previous  presentment  was  made,  and  in  what 
manner  it  was  dealt  with.  Would  it  be  possible  to  con- 
duct the  negociation  of  bills  of  exchange  if  all  this  in- 
vestigation were  necessary  ?  What  means  has  the  holder 
of  gaining  this  information?  Must  it  be  obtained  by 
private  enquiry?  That,  as  it  seems  to.me^  would  tend 
to  cast,  about  bills  of  exchange,  a  precarious  character, 
that  would  affect  their  credit,  and,  perhaps,  totally  ex- 
clude them  from  circulation.  The  cases  of  Blesard  v. 
JEErst  and  Goodall  v.  DoUet/9  decided,  that  the  indorser 
bhould  be  discharged,  but  that  was  as  between  the  in- 
dorser and  the  par^  guilty  of  laches,  which  the  plain- 
ti£^  in  both  those  cases,  was.  It  may  be  material  to 
give  the  drawer  notice,  in  order  to  enable  him  to  with- 
draw his  efikcts.    This,  therefore^  may  form  a  sound 

excep- 
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ISIG,       exception  as  against  the  party  guiky  of  laches,  bat  it 

is  a  very  different  consideration,  whether  it  shall  vitiate 

agttirui  the  bill  in  the  hands  of  an  innocent  indoorsee,  like  the 
cases  of  usury  or  gaming.  It  is  argued,  that  the  drawer 
is  only  conditionally  liable,  if  the  bill  be  dishonoured  by 
nomacoeptance  or  non-payment,  provided  he  has  notice. 
But  it  is  no  part  of  the  condition,  that  he  shall  be 
discharged  qmnid  evary  holder,  if  the  dbhonour  be  not 
within  tbe  knowledge  of  the  holder.  Such  a  position, 
I  believe^  is  not  laid  down  in  any  case,  and  would, 
as  it  seems  to.  me^  be  carrying  the  doctrine  further  than 
is. necessary  or  convenient,  involving,  perhaps,  the  ne- 
•gociation  of  bills  of  (exchange  in  precarious  imoertainty. 
The  drawer  who  issues  his  bill  into  the  world,  without 
procuring  its  acceptance^  is  not  without  some  degree 
of  blame.  He  issues  it  in  an  imperfect  state,  and  cannot 
justly  complain  of  the  n^lect  of  any  indc»^see  who  takes 
the  bill  in  this  state,  being  cognizant  of  no  drcnm- 
stances  to  vitiate  it,  and  looking  merely  at  the  names 
upon  it.  Upon  the  wholes  it  appears  to  me,  that  no 
authority  has  pronounced  that  a  bill  of  exchange  shall 
)je  a  void  security,  in  the  hands  of  an  innocent  indorsee^ 
•who  has  no  knowledge  that  the  bill  has  ever  been  dis- 
honoured, because  a  former  holder  has  omitted  to  give 
notice  to  the  drawer  that  the  drawee  has  refused  accept- 
ance; and  that  such  a  doctrine  would  be  destructive  of 
the  very  policy  and  eflfect  of  this  species  of  instrument, 
by  rendering  its  credit  of  so  precarious  a  nature,  that 
no  person  would  be  found  willing  to  trust  to  it,  especi- 
ally' if  a  number  of  names  were  indorsed  upon  it. 

Bavley  J.    I  am  of  the  same  opinion.    BiUs  of  ex- 
change being  negociable  instruments,  a  diflferent  rule 

applies 
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applies  to  them,  from  that  which  govems  ordinary  in*-  1816. 
stroments:  so  that  an  indorsee^  Ixm&Jide  and  for  a 
valaable  consideration,  may  possibly  stand  in  a  better  fi 
situation  than  the  indorser.  Usury  and  gaming  form 
two  exceptions  to  this,  both  afiecting  an  innocent  in- 
dorsee; and  there  is  one  other,  where  the  indorsee 
cannot  be  said  to  be  an  innocent  party,  that  is,  where 
he  takes  a  bill  over-due,  or  where  the  bill  bears  on  the 
face  of  it  the  mark  of  having  been  dishonored,  as  if  it 
be  noted  for  non-acceptance.  In  all  other  cases,  al- 
though the  want  of  notice  may  be  a  good  defence,  as 
against  the  indorser,  it  afibrds  none  as  against  an  in- 
nocent indorsee.  The  drawer  might  avoid  all  diffi^ 
cultyj  by  drawing  the  bill  payable  to  his  own  order,  and 
procuring  an  acceptance  before  issuing  it.  If  he  draw 
it  payable  to  a  third  person,  and  issue  it  in  its  unac- 
cepted state,  the  imperfection  lies  at  his  door,  and  he 
must  take  the  consequence.  The  question  being  whether 
the  loss  shall  fall  on  him  or  upon  an  innocent  indorsee^  it 
seems  to  me,  that  the  law  casts  it  where  it  ought  to  fall. 
It  is  argued,  that  there  is  no  hardship  in  casting  the 
loss  on  the  indorsee,  because  he  received  the  bill  on  the 
individual  credit  of  the  indorser ;  but  that  argument,  I 
think,  is  not  supported  by  the  premises,  because  an  in- 
dorsee takes  a  bill,  not  upon  the  credit  of  the  indorser 
alone,  but  of  all  the  names  which  appear  upon  the 
bUl. 

Abbott  J.  I  confess,  it  always  appeared  to  me  to 
be  an  anomaly,  that  the  holder  of  a  bill  of  exchange 
should  not  be  bound  to  present  it  for  acceptance^  and 
yet,  if  he  does  present  it,  and  acceptance  is  refused,  that 
he  should  be  bound  to  give  notice  to  the  drawer,  under 

\ou  V,  U  pain 
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1816.       P^in  of  having  bim  (}l«charged«    To  extend,  however, 

V 

""-""^  the  doctrine  of  discharge  to  a  case  like  the  present, 
n^kui  would,  in  my  opinion,  be  attended  with  very  i^jurioofl  con- 
sequences, as  it  would  almost  destroy  the  negpdation  of 
iustruments  of  this  nature ;  for  no  prudent  person  would 
take  a  bill  of  exchange,  if  it  were  to  be  subject,  in  his 
hands,  to  all  such  latent  defects  as  the  present  .  I  am 
of  opinion,  therefore,  that  we  ought  not  to  extend  the 
do^rine  beyond  the  authorities  cited. 

HoLBOYD  J.  X  am  of  the  same  opinion,  that  there 
ought  to  be  judgment  for  the  defendant  in  error.  This 
conclqsioiiji  I  think,  follows  from  some  of  the  principles 
laid  down  in  argument  on  the  other  side.  I  agree  in 
the  posiition  that  the  drawer  undertakes  that  the  drawee 
shall  accept  and  pay.  If  the  holder  tender  the  bill  for 
acceptance,  and  acceptance  is  refused^  he  knows  that  the 
drawer  is  thereby  defeated  in  his  expectation ;  therefore^ 
it  becomes  his  duty  to  give  notice  to  the  drawer,  and  if 
lie  neglect  this,  he  is  guilty  of  laches,  and  ought  to  suffer 
^r  his  n^ligence  rather  than  the  drawer.  This  was 
the  ground  on  which  the  case  of  Blesard  v.  Hirst  was 
d^t^mi^ed*  But  such  is  not  the  present  case,  where  the 
bill,  in  itp  unaccepted  state,  has  passed  into  the  hands  of  a 
bon&  fide  indorsee  to  whom  no  laches  is  imputable. 
Upon  the  principle  already  laid  down,  the  drawer,  in 
such  a  case,  holds  out  to  the  indorsee  that  the  bill  will 
be  accepted  and  paid ;  and  if  this  fails,  ought  he  not  to 
suffer  rather  than  the  indorsee  who  hath  no  knowledge 
whatever  that  the  bill  has  been  dishonored?  The  ease 
of  Bofcaw  V.  Hardy  differs  from  this,  because  there  the 
plaintiff  took  up  the  bill  of  his  own  wrong,  after  the 
holder  by  bis  laches  had  discharged  the  drawer  and 

prior 
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prior  indqrsersy  wi  therefore  it  was  properly  boldeiH  161 69 
that  the  plaintifF  could  not  recover  against  a  prior 
indorser.  The  greater  part  of  the  learned  counsel's  a^na 
argument  would  apply  to  the  case  of  a  stolen  bill,  where 
the  felon  has  indorsed  it  to  a  bond  fide  holder ;  but  idiat 
says  the  law  in  such  case  ?  Not  that  the  indorsee  takes  the 
bill  on  the  individual  credit  of  the  felon^  so  that  he  mutf 
stand  or  fall  by  the  felon's  title,  but  that  he  shall  recover 
on  his  own  title^  seeing  that  he  might  take  the  bill  on 
the  cvedit  of  all  the  names  which  appear  on  the  bill* 
Usury  and  gaming  considerations  render  the  bill  void  pi 
its  original  formation.  I  remember  the  case  in  Daugr 
las{a\  where  the  Court  reluctantly  yielded  to  that 
doctrine.  This  is  not  the  case  of  a  void  bill ;  the  in^ 
dqrse^  is  chargeablis  with  no  negligence,  and  I9  there-* 
fore^  think,  that  th^  drawer  is  ^  liable* 

Judgment  affirmed* 

(a)  See  Lowe  t«  Waller^  D<mg*  736. 


YouNo  against  Bowe.  ^nday^ 

June  88U1. 

ASSUMPSIT.     The   plaintiff  declares,  that  one  indedttbg 

J.  jUI  on,  &c.,   according  to  the  custom  of  mer-  ^^^of  \  ^1 
chanty  &c.,  made  his  bill  of  Atchange,  &c.,  and  then  t^^^^;^ 
and  there  directed  it  to  the  defendant,  and  thereby   ^^^^^^ 
required  him,  two  months  after  date^  to  pay  to  his  (the  Held,  not  d». 

cesnry  to  aver 

said  J.  M's)  order  300/.,  for  value  in  account,  and  then  a  presentment; 

at  the  place. 

and  there  delivered  the  same  to  the  defendant ;  which  said 
bill  of  exchange  the  defendant  afterwards,  to  wit,  on  the 
fame  day  and  year  aforesaid,  at,  &c,  upon  sight  thereof^ 

y  8  accepted^ 
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•  ♦ 

1816.  accepted^  according  to  the  said  custom  of  merchants^  poy* 
■""""*  able  at  Sir  John  Perrinff  and  Co.\  bankers^  London. 
agantt  And  the  plaintiff  avers^  that  J.  M»  indorsed  the  bill  to 
him,  of  which  the  defendant  had  notice,  by  reason  of 
which  premises,  &c.,  the  def^idant  then  and  there  be- 
came liable  to  pay  the  sum  of  money  specified  in  the  bill, 
according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change^  and  of  his  said  acceptance,  and  of  the  said 
indorsement,  and  being  so  liable,  &c. 

Demurrer,  assigning  for  cause,  that,  although  it  is 
alleged  by  the  declaration  that  the  said  bill  was  accepted 
by  the  defendant,  and  made  payable  at  Sir  Mn  Perring 
and  Co.'s,  bankers,  London  j  yet  it  is  not  alleged,  nor 
can  it  be  collected  from  the  declaration,  that  the  said 
bill  was  ever  presented,  or  shewn  for  payment,  either 
when  it  became  due  or  payable^  or  before,'  or  since^'  at 
the  said  Sir.  John.  Perring  and  Co.'s. 
Joinder. 

Giffbrdj  in  support  of  the  demurrer,  cited  Saunderson 
V.  Bams  (a),  and  put  the  case  of  an  acceptor  of  a  bill 
upon  the  same  footing  with  that  of  the  maker  of  a  pro- 
missory note ;  in  which  case  it  was  holden,  that  the 
note  must  be  presented  at  the  place  where  it  is  made 
payable;  and  the  reason  given  in  that  case  applies  as 
well  to  the  acceptance  of  a  bill  of  exchanse,  viz.  because 
it  forms  part  of  the  contract.  How  can  the  G>urt, 
upon  demurrer,  pronounce  that  it  was  not  part  of  the 
contract,  when  the  declaration  alleges  that  the  defend- 
ant accepted  the  bill,  payable  at  a  particular  place? 
He  referred,  also,  to  Gammon  v.  SchmoU  (6),  and  Bishop 
V.  Chitty.  (c) 


(a)  14  JSattp  500.  (b)  5  TawU,  344.     1  Marth. 

{g)  2  Sir,  1X9^ 


HoU, 
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HoUf   contra,    referred  to  a  passage   from  Pothier^  181^. 

"  that  if  a  man  accept  a  bill,  payable  at  his  own  house,  '  • 

it  is  not  a  conditional  acceptance."  agcdmt 


Lord  Ellenborough  C.  J.  Tliis  demurrer  raises 
the  question  upon  which  we  have  already  pronounced 
our  }udgdient  (a)^  and  upon  which  the  Court  of  Com- 
mon Pleas  difier  from  this  Court.  Adhering  to  our 
former  decision,  we  give  judgment  for  the  plaintiii^  as 
there  will  be  an  opportunity  of  taking  the  opinion  of  a 
court  of  error.  . 

BayleIt  J.  It  may  be  worth  considering^  whether  ah 
acceptance,  payable  at  a  particular  places  is  not  accord* 
ing  to  the  custom  of  merchants,  for  the  convenience  of 
the  party  to  whom  the  acceptance  is  given.  If  this 
throws  on  the  holder  the  obligation  of  presentment  at 
this  particular  place,  the  want  of  such  presentment  will 
discharge  all  intermediate  parties,  there  will  be  an  end. 
of  this  kind  of  acceptance. 

HoLuotn  J.  referred  to  Smith  v.  De  la  Fontaine*  {b) 

Per  Curiam^ 

Judgment  for  the  plaintiff,  (c) 

(a)  See  Fenian  ▼.  Goundrjf,  15  Eatt,  459* 

{by  BayUy  on  BiUsp  by  Sames,  199.  n. 

(c)  Sm  2Bro(L  165,,  where  this  judgoieat  was  reversed  in D^m*  Proc* 


Kowc. 
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1816.       have  lent  this  mloney*  these  counts  .would,  acoordingto 
*  the  above  authority,  be  well  joiped.    Now;  th'at^Grjj^ 

against  micrht  SO  lend  is  apparent  from  the  statute  5  Geo*2n 
c.  30.  5. 32.^  which  empowers  the.  bankrupt's  creditors 
to  give  directions  as  to  the  manner,  and  how,  and  with 
whom,  and  where,  tlie  monies  arising  out  of  the  bank* 
rupt's  estate  shall  be  paid  in  and  remain, 'and  directs 
the  assignees  to  conform  thereto*    So  that  the  assignee 

•  •  • 

may  be  compelled  as  such,  by  the  creditors'  directions, 

< 

to  lend. 

Parke^  in  rq>ly,  observed,*  that  any  loan  m^e  hj  the 
assignees  under  the  powers  of  the  statute  5  Geo.  2«,  must 
be  considered  as  made  by  them  in  their  owii  right; 
for  the  statute  indemnifies  them  for  what  they  do  in 
pursuance  of  the  directiona  of  the  creditors. 

«  *  • 

Lord  Ellsnborough  C.J.  My  impression  during 
the  greater  part  of  the  argument  was,  that  these  counts 
could  not  be  joined ;  for  I  could  not  suggest  to  my  mind 
any  case  in  which  the  assignee  of  a  bankrupt  could 
become  a  lender.  •  But,  upon  looking  at  the  5  Geo.  2. 
c,  SO.  s,  3i^.,  I  find  that  it  provides,  *  **  that  the  miyor 
part 'in  value  of  the  bankrupt's  creditors  shall  direct  in 
what  manner,  how,  and  with  whom,  and  where  th^ 
monies. arising  out  of  the  bankrupt's  estate  shall  be  paid 
in  and  remain,  until  the  same  shall  be  divided  among 
the  creditors,  to  which  direction  every  such  assignee  is 
to  amform,"  &c  With  this  enactment  before  me,  I 
am  not  satisfied  that  an  assignee  may  not  faithfully,  and 
in  his  character  of  assignee,  be  concerned  in  an  act  of 
lending.  For  instance,  suppose  a  lucrative  trade  going 
on,    yffhicti    must   necessarily  be  stopped   unless  the 

creditors 
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creditors   authorise  the  assignee  for  a  short  time  to        1816» 
make  an  advance  of  money  by  way  of  loan  in  order  to     ^  — 
secure  its    continuance ;    I  am  not  .satisfied  -  that  an        agtUnu 
assignee  might  not,    under  such  circumstancesy   and 
with  such  authority,  make  a  loan ;  and  if  he  might, . 
undoubtedly  we  must  presume  after  verdict,  if  any  one 
case  can  be  stated  in  which- a  loan  might  lawfully  be 
made,  that  such  was  this  case.    Not  being  prepared  to 
say  that  a  loan  by  an  assignee  of  a  bankrupt  would,  in 
every   instance,    be    a  contravention  of  his    duty  as 
assignee^  I  cannot  pronounce  in  favour  of  this  writ  of 
error.* 

Bayley  J.  I  agree  that  an  assignee  of  a  bankrupt  ^ 
cannot  join  counts  in  his  own  right  with  others  in  his 
right  as  assignee.  In  Hancock  v.  Haywood  (a),  it  was 
decided,,  that  the  assignees  of  ^  a  bankrupt,-  and  also  of 
jB.  a  bankrupt,  under  separate  commissions,  could  not 
recover,  in  the  same  action,  a  joint  debt  due  from  the 
defendant  to  both  the  bankrupts,  and  also  separate 
debts  due  to  each;  which'  shews  that  the  assignee 
cannot  recover,  in  the  same  action,  that  which  belongs 
to  the  bankrupt's  estate  and  that  which  belongs  to  him 
in  another  right.  But,  upon  the  statute,  I  think  a 
possible  case  may  be  suggested  in  which  it  would  be 
lawful  for  the  assignee  of  a  bankrupt  to  lend.  There 
may  also  be  a  case  in  which  the  assignee  may  pay 
money  for  a  third  person.  If  so,  these  counts  are 
well  joined. 

Abbott  J.    I  entirely  agree  with  my  Brother  Bayley 
in  the  distinction  taken  by  him  as  to  joinder  in  action ; 

(a)  4  T.  n.  435. 

and 
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1816.  and  that  if  no  case  could  be  put  in  wUcli  an  assignee 
of  a  bankrupt  could,  in  hh  characteif  of  assignee,  pto- 

agauut  perly  make  a  loan,  this  declaration  would  be  bad.  But 
upon  the  egttensive  words  of  the  statute  already  quoted, 
it  appears  to  me  a  case  may  be  supposed  in  which  an 
assignee  might  properly  enough  make  a  loan ;  and 
there  cannot  be  any  doubt  that  he  might,  as  such 
assignee,  be  obliged  to  pay  as  well  as  to  account  I 
think,  thereibre,  these  counts  are  well  joined. 

HoLRovn  3.  tn  the  first  counts  of  the  declaration, 
the  plaintiff  claims  in  the  character  of  assignee ;  aUd  to 
such  claim  must  the  causes  of  action  be  limited.  Inde- 
pendently  of  the  section  of  the  iitatute  referred  to,  and 
unless  that  ^^tion  authorise  a  loan,  I  should  hate 
doubted  if  the  counts  were  well  joined ;  but,  upon  that 
section,  I  think  that  die  assignees,  instead  of  keeping 
the  money  themselves,  may,  with  the  authority  of  the 
creditors,  lend  it.  If,  then,  such  a  cause  of  action  may 
accrue  to  the  plaintiff  as  assignee,  we  must  intend  that 
the  jury  gave  their  verdict  on  such  a  cause. 

Judgment  affirmed. 
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1816. 


The  King    against    The    Inhabitants    of     ^^J^^ 
Inskip-with-SoweAbt. 

T*  WO  justices  remoTed  Margarei  S^/ies  from  the  town-  An  order  of 

•^  removal  nude 

ship  of  Inskip-mth^Sofwerby  to  Pilling    in  Lofi-  uponooiupieint, 
catkire  by  the  fiiUowing  order:     **  County  of  Lancas'  wifeofV.'^/ 
ter  to  wit.  —  Ck>mpUiint    having    been   made  by  the  JJ^m^h^* 
churchwardens  and  overseers  of  the  poor  of  the  town-  2™***V^"^*^ 

^  &Ci,  and  IS  now 

ship  of  Inskip-^iih'Stmerby  in  the  county  of  Lancaster^  ''h^h^rV 
unto  us  two  of  his  majesty's  justices,  &c.  that  Margaret  ^  ^  bom  a 
^fkesj  the  wife  of  William  SyktSf  a  soldier  in  the  army,  ju^^ng  the 
and  absent  from  her,  is  come  to  inhabit  in  the  said  to  be  actually ' 
township  of  InMp^mtk'So^werby^  not  having  gained  a  heidlmffideat*' 
legal  settlement  there,  nor  produced  any  certificate  own-  Iho^ole* 
bff  her  to  be  settled  elsewhere;  ahd  that  she  is  now  with  «»*J~nt  did 

^  '  not  state  that 

child,  which  is  likely  to  be  bom  a  bastard,  and  that  her  *^«  PS'Pw  ''•» 

"^  actually  charge- 

last  l^al  settlement  is  in  the  township  of  Pitting  in  •bW. 

the  said  county.    We,  the  said  justices,  upon  due  proof 

made  thefeo^  and  likewise  upon  due  6onsiderati<m  had 

of  the  pretnises,  do  adjudge  the  said  M*  S.  to  be  actually 

chargeable  to  the' township  of  Inskip^UhScnDerby^  and 

do  also  adjudge  her  last  legal  settlement  to  be  in  Pitting.*' 

And  then  it  proceeded  to  order  her  removal  in  the  usual 

way.    'l^he  sessions,  upon  appeal,  quashed  the  order  for 

insuffidency  of  form,  because  it  was  not  stated  in  the 

complainiy  that  the  pauper  was  become  actual^  diargeable^ 

subject  to  the  opinion  of  this  Court  as  to  the  validity  of 

this  objection.    And  now,  the  case  being  called  on, 

The  Cdurt,  without  hearing  any  arguitaent,  were  of 
opinion,  that  the  order  of  removal  was  sufficient ;  for 

the 
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18i'6«'  the  complaint  states  the  premises  from  whence  the  con'* 

elusion  necessarily  arose  under  the  aqt  of  parliament,  {a) 

agama  that  the  pauper  was  to  be  deemed  chargeablci  and  the 

Hie  Inbabit- 

mnts  of  justices  have  drawn  the  conclusion. 

Inskxp-witb- 


SOWBRBT* 


Scarlett  was  to  have  argued  in  support  of  the  order  of 
sessions,  and  J.  Williams  against  it. 

Order  of  sessions  qaaabed* 

(a)  SS  Geo.3,  c.  101. 


j^tsiSb.  ^^^  King  against  Houghton. 

The  jiutices  of     TJOUGHTON  was  indicted  as  governor  of  the  house 

the  borottgli  of     A  A  -      i 

Liverpool  have  of  correction  at  Preston^  in  the  county  of  Lancaster^ 

sentence,  snd  for  refusing  to  receive  and  imprison  one  Richard  Brutoftf 

^^Uon  of  ^ho  va^  apprehended  in  the  borough  of  Liverpool^  for 

S^i^tSSHf  petit  larceny,  and  convicted  of  that  offence,  at   the 

A^^n^^of  ^"arte'f  sessions,  holden  in  and  for  the  said  borough, 

LancMter,  an  ^qJ  adjudged  thereupon  by  the  said  Court,  to  be  im- 

Yicted  before  prisoned  in  the  house  of  correction  for  three  months, 

them  at  the  bo- 

roagfa  aesMons    and  was  Committed  by  the  said  Court  accordingly.  Upon 
^n^  not  guilty  pleaded,  a  verdict  of  guilty  was  found,  before 

Le  Blanc  J.,  at  the  lAzncaster  spring  assizes,  1816,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following 
case,  with  liberty  to  either  party,  by  leave  of  the  Cour^ 
to  turn  the  same  into  a  special  verdict« 

There  are  two  houses  of  correction  in  and  for  the 
county  of  Lancaster^  one  at  Preston^  whidi  was  built 
and  is  supported  by  a  rate  upon  the  county  of  Lancaster^ 
GSLclusive  of  the  hundred  of  Sal/brdi  and  the  other  at 
&i^*d^  which  was  built  under  an  act  of  parliament  > 

passed 
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passed  for  the  purpose,  and  is  supported  by  a  rate  upon        J  81 6. 
tbe  hundred  of  Sal/brd  only.     The  borough  of  Liver* 
pool  is  a. town  corporate   by  prescription,  and   hath        a/pmst 
justices  assigned  to  keep  the  peace  in  and  for  the  bo- 
rough, and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanours  there  committed, 
and  general  courts  of  quarter  sessions  of  the  peace  have 
been  iram^norially  held  within  the  borough,  at  which 
persons  charged  with  petit  larceny  and  misdemeanours 
have  been  tried.    A  court  for  the  trial  of  civil  actions, 
denominated  the  Mayor's  Court,  has  also  been  immemo- 
rially  held  within  the  borough ;  and  there  has  been,  im- 
memorially,  a  gaol  M'ithin  the  borough,  for  the  confine** 
mcnt  of  debtors  under  mesne  process,  and  in  execution, 
from  the  mayor's  court,  and  also  for  the  confinement  of 
prisoners  committed  for  trial  by  the  justices  of  the  bo« 
rough,  for  offences  done  within  the  same,  and  also-  in 
execution  of  their  sentences  after  trial  at  the  quarter 
sessions,  and  the  gaol  has  been  and  still  is  supported 
out  of  the  funds  of  the  corporation.    On  the  8th  August^ 
1815,  Richard  Bmton  was  apprehended  within  the  bo- 
rough, for  the  felony  mentioned  in  the  indictment,  com- 
mitted by  him  within  the  borough,  and  was  tried  and 
convicted  of  the   same  felony  at  the  general  quarter 
sessions  holden  in  and  for  the  borough,  on  the  24th  of 
October  following,  and  by  the  judgment  of  the  Court 
was  sentenced   to   be   imprisoned    for   three  calendar 
months  in  the  house  of  correction  at  Preston,     He  was 
accordingly  conveyed,  under  a  wairant  made  by  the 
Court,  to  the  house  of  correction  at  Preston,  in  pursu- 
ance of  his  sentence  ;  and  was  there,  with  the  warrant, 
tendered  to  the  defendant,  the-  governor,  who  refiised 
to  receive  blm. '    The  parish  of  Liverpool^  which  was 

formerly 
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1816.       formerly  i^  township  and  part  of  tha  pamb  of  Walionf 
_    „         bqt  was  separated  therefrom,  and  made  a  pariah  of  itself 

agahut       by  act  of  parliament,  in  the  year  1G99,  pays  its  pro- 
portion  of  the  county-rate^  mduding  therem  a  portion 
applicable  to  the  support  of  the  house  of  correction  at 
Preston.     Until  the  year  1809,  this  proportion  of  the 
county-rate  was  paid  by  the  treasurer  of  t|ie  corppration 
of  IdverpooL  out  of  the  corporate  funds ;  but  since  that 
time,  it  has  been,  and  is  now,  paid  by  the  diurcbwar- 
dens  and  overseers  of  the  poqr  of  the  parish,  out  of  the 
poor's-ratey'under  an  act  of  parliament  passed  \2.Geo.  3* 
In  1809,  ^d,  at  the  time  when  this  indictment  was 
preferred,  this  proportion  of  the  county-rate  amounted 
to  about  80/»  per  annum ;  but  the  assessment  upon  the 
parish,  in  respect  of  the  rate^  is  now  equal  to  the  sum  of 
6200A  per  apnumi  or  thereabouts ;  and  the  proportion 
payable  by  the  parish  towards  the  maintenance  and 
support  of  the  house  of  correction  at  Preston  for  the 
last  quarter^  was  3002^  and  npward&    The  inhabitants 
of  the  parish  contribute  to  the  county-rate  through  the 
medium  of  the  poor's  rate,  in  respect  of  their  proper^ir 
lying  within  the  same;   and  the  corporation  and  its 
tenants,  like  other  individuals,  also  contribute  to  the 
county-rate,  in  respect  of  its  corporate  estates  lying  a9 
well  within  as  without  the  limits  of  the  parish.     The 
parish  and  borough  of  Ldverpool  are  co-ea^tensivew    The 
justices  of  the  borough  have  not  an  exislusive  jurisdiction 
,withii|  the  same;  nor  have  they  any  jurisdiction  mthout 
the  limits  of  the  borough  in  the  county  at  large,  unless 
such  jurisdiction  is  given  to  them  ill  certain  cases  of 
acts  of  parliament,  if  any  such  there  be,.     From  the 
year  1784  to  1792,  prisoners,  in  execution  of  their  sen- 
tence for  petit  larceny  aiid  different  offences,   were 

occasion* 
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OGcasioDally  e^t  by  the  quarter  sessions  of  the  borough        1016. 
to  the  house  of  correction  at  Prestoni  and  were  there      _ 

TheKiKa 

received  by  the  governor  for  the  time  being;  and  from       agatnti 

Houcanoir* 

1792  to  1809|  prisonerS|  in  execution  of  their  sentences, 
were  sent  by  each  court  of  (juarter  sessions  held  for  the 
borough  to  the  house  of  correction  at  Preston^  and  there 
received  by  the  governor ;  but  since  1809,  such  right  of 
commitment  by  the  quarter  sessions  has  been,  and  still  is, 
disputed.  The  justices  for  the  county  of  Lancaster^  since 
thepassingof  the  6  G^o.  1»|  have  committed  prisoners, 
convicted  of  petit  larceny  and  other  offences  at  the  several 
courts  of  quarter  sessions  of  the  said  county,  to  the  said 
house  of  correction  at  Preston^  in  execution  of  their  sen- 
tences^  About  the  year  1776  a  house  of  correction  was 
built  within  the  borough  of  Liverpool^  by  and  at  the  ex- 
pence  of  the  said  parish,  the  corporation  contributing 
thereto  500/.,  and  the  residue  of  the  espence  being  de« 
frayed  by  the  said  parish  out  of  the  poor's  rate*  From  the 
time  of  its  erection,  until  1814,  this  house  was  used  as  a 
public  house  of  correction  for  the  borough,  &C  the  ex- 
pence  of  supporting  it  was  defrayed  by  the  said  parish 
out  of  the. Door's  rate.  In  1814  the  parish  refused  and 
discontinued  to  support  it^  or  to  permit  it  to  be  any 
longer  used  as  a  bouse  of  correction,  and  the  building 
has  never  been  since  used  as  such ;  but  has  been,  by  the 
parish,  converted  into,  and  is  now  used  as,'  a  lunatic 
asylum  for  the  parish  paupers.  Persons  charged  with 
petit  larceny  and  other  offences  within  the  said  borough, 
have,  before  trial  at  the  borough  sessions,  been  commit- 
ted by  the  justices  of  the  said  borough  to  the  said  gaol 
within  the  borough  until  the  year  1812;  but  since  that 
time  a  considerable  number  have  been  committed  by  the 
justices  of  the  said  borough  to  the  said  house  of  correc- 
tion 
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1816.       tion  at  Preston  for  trial  at  the  several  courts  of  quarter 
sessions  for  the  said  county,  and  there  received,  and  this 

against        right  of  commitment  is  not  disputed. 

The  question  for  the  opinion  of  this  court  was,  whe- 
tlier  the  court  of  quarter  sessions  of  the  borough  had 
authority  to  commit  Brutmi  to  the  said  house  of  correc- 
tion at  Preston^ 

This  case  was  arguied  by  Richardson  for  the  crown, 
and  by  Jl  Williams  for  the  defendant.  The  argument,  on 
both  sides,  turned  mainly  upon  the  etBsct  of  the  following 
statutes,  viz.  5  Ann*  c.  6.  5. 2.  which  empowers  the  judge 
or  justices  before  whom  any  offender  is  convicted  of  a 
clergyable  larceny,  to  commit  to  the  house  of  correction 
of  the  county,  for  not  less  than  six  months,  and  not  ex- 
ceeding two  years;    6  6.  1.  c.  19.  5. 2.,  which  enables 
justices  of  the  peace,  at  their  discretion,  to  commit  va- 
grants and  other  criminals  to  the  house  of  correction ; 
15  G.  2.  c,  24.,    which   authorises  justices  of  liberties 
and  towns  corporate,  whose  inhabitants  are  contributory 
to  the  support  of  the  county  house  of  correction,  where 
any  person  liable  by  law  to  be  committed  to  the  house 
of  correction,  is  apprehended  within  the  liberty  or  town 
corporate,  to  commit  to  the  county  house  of  correction; 
and,  lastly,  53  G.  3.  c.  1 62.,  which  enacts,    <<  That  it 
shall  be  lawful  for  any  court  to  pass  upon  any  person, 
who  shall  be  convicted  before  such  court  of  felony,  with 
benefit  of  clergy,  or  of  any  grand  or  petit  larceny,  the 
sentence  of  imprisonment  to  hard  labour,  either  simply 
and  alone,  or  in  addition  to  any  other  sentence  which 
such  court  shall  be  authorised  by  law  to  pass ;  and  such 
person  shall,  thereupon,  be  imprisoned  and  kept  to  hard 
Ifibpur  in  such  place  and  for  such  time^  as  such  Court  shall 

think 
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thiok  fit  to  direct,  not  exceeding  the  time  for  which  such       1816. 
courts  may  now  imprison  for  such  offewses/'     Under  .      —  - 
these  statutes  it  was  contended  for  the  crown,  that  the        ogamat 
court  of  quarter  sessions  for  the  borough  of  Liverpool » 
had  authority  to.  commit  Brtdcn  to  the  house  of  correc- 
tion at  Preston  i   that  whatever    doubts    might  have 
existed  with  respect  to  this  authority  before  the  15  G.  2. 
were  entirely  removed  by  that  act,  and  by  the  still  more 
extensive'  statute  of  the  58  G.  3. ;  and  that  these  enact- 
ments, which  iJoaparted  to  those  who  shared  the  burthen 
a  portion  of  the  benefit,  were  consonant  both  with 
reason  and  justice. 

On  the  other  hand,  it  was  argued,  that  the  authority 
exerdsed  by  the  justices  in  this  case  was  not  well 
founded  upon  any  of  the  acts  cited;  that  the  act  of 
Jbm  was  ndther  iqpplicable  to  the  ofience  of  petit 
larceny  nor  to  a  period  of  imprisonment  fi>r  three 
months;  that  of  Geo.  1«  was  confined  to  vagrants  or 
offenders  of  lower  dq;ree,  and  the  act  of  Qeo.  2.  related 
only  to  the  apprdbension  and  commitment  of  offenders 
by  sin^e  jusdces  before  trial ;  and  not  to  their  commit- 
ment in  execution  of  a  sentence  passed  by  the  justices 
sitting  in  quarter  sessions.  And,  lastly,  that  the  53  G.3. 
had  for  its  object,  to  enable  the  Court  to  pass  sentence 
of  imprisonment  to  hard  labour  in  the  cases  specified  in 
the  act,  without  reference  to  the  house  of  correction,  of 
which  the  act  makes  no  mention,  which  it  is  impos'^,  « 

uUe  that  it  should  have  omitted  to  do^  had  its  object 
been  as  contended  for  cofUrd^ 

Lord  EixfiMBORoutt  C«  J.  Whatever  doubts  might 
have  pei^aded  this  question  previously  to  the  statutes 
1£  Qeo.  2.  and  53  G^Oi  S»,  I  think  9xe  effectually  re- 

V«U  V.  X  moved 


n«KnM 
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1816.  iiio¥«d  bgr  fbe  fnyivMcM  of  tfa<Me  rtiitaf^.  Iltif  ItM: 
eliiid:iiieDt,  wHh  Itferieiide  to  thh  suljectjl  1^  tlttt  of  the 
8th  cf  Anm  c»  di  S4  Si,  wbkli  isfoIIaiif«dby  th^^G^.  1. 
C4 ISK5  rdlating  to  imgHaitlh  19  Om  S^  A  94^,  tfid 
5S6^.3«  <?«16f.  Tlie  6dittkbriCkiii  of  this  eiM^  d<Mr 
not  Ap^e*^  to  iM  W  effilmiofr  «ny  other  Mfttffdk  The 
501  of  Atm*^  which  epMdtt  of  •<  die  }«4ge  o»  jikide^ 
before  Whom  the  Mmdmt  abttU  be  Med  Md  eM^faft^di" 
miMl  be  ittidenftood  as  ipeAhing  of  jttilioM  eitereMAg 
their  fonotioiii  m  a  ooort  of  qMrlet  Mptiomi  but  tbl8 
statute  ^llet  ODly  to  derg^ttbie  lavMiiii^  and  p«e^ 
scribes  the  period  of  imprisonment  iu  the  house  of 
corredticci  t6  not  less  than  six  months^  and  not  tixaMl- 
ing  two  yeasift  Therafiire^  tha  inipaisotttneiii  aii^ged 
in  the  pveseBt  case  wouM  not  ha^e  besn  rastainaUa  tf 
it  stood  upon  that  statote;  becaass  it  is  far  a  shotscr 
period  than  six  moBths^  and  is  not  foi!  a  eiergyaM» 
larceny*  Both  tfaoe  difficulties,  bom^fier,  9M  fodepftd 
by  the  statote  BS  Geo^S^  whicb  il  not  testi«hi«lt» 
elergyable  felonies^  nor  to  any  preeisa  time  of  ittpciscn* 
ment;  for,  besides  fdonies  iritb  benefit  of  devgyt  it 
comprehends  also  any  grand  or  petit  larceny,  extendim^ 
therefore^  expressly  to  the  present  casei  and  wkh 
regard  to  time^  it  empowers  the  Court  to  psea  upon 
any  person  conTioted  of  these  ofience%  the  sentence  of 
imprisonment  to  hard  labour  for  snob  time  at  die 
Oourt  shall  think  fit,  not  exceeding  the  time  far  whidi 
such  court  Btigbt  thcH  imprison  ^  these  oftnoss^ 
which  plainly  authorises  an  imprisoilBient  for  thine 
months.  With  respect,  then,  to  the  authority  of  the 
justicss  to  conunil  |o  tfie  coun^  house  of  corteetiODi 
whidi  is  the  only  remaiaing  okgection»  we  must  refer  ta 
the  sUtute  liGmki^  the  language  of  vdnch  i%  lis  it 
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seettid  to  me,  il6  large  Knd  enpresi  aa  dould  ttell  hartf       101^6. 

been  expeeted,  if  it  had  been  intended  to  compi^b^ittd  - 

ail  mM&er  of  cotnmitnients  by  tlie  jostiees.     Fint^  Ihe       ogakst 

HtitToatblf. 
word  '*  juatices,"  occurring  in  the  ploraly  I  should  say 

d  priori  that  it  raeartt  jdstiees  in  the  aggregate;  tlial  i^ 

assembled  in  sessions,  and  not  merely  wbefl  tliey  ftct 

iadifidually  as  jastices.      But  the  act  does  not  stop 

here ;  fot  il  recites,  <*  that  doubts  had  ariseii  toii<Ailtg 

the  eommitments  of  oflfenders  by  justices  of  the  ^eaoe  of 

libertiea  and  corporations,  to  the  honses  of  eortecliofi 

of  oomilies^  ridings,  or  ditdrions^  in  which  such  libertiea 

and  eorpomtilins  are  situate^  though  th^  inhabitftala  of 

andi  liberties  and  eotporadons  oontrilmte  to  the  support 

of  soch  houses  of  correc^on  f  and  it  goes  on  to  dedaro 

and  enact,  <*  that  in  all  casee  where  any  person  liable 

by  law  to  be  committed  to  the  house  of  correction^  shall 

b6  applrehended  within  any  liberty,  city,  Bt  town  eor^ . 

porale,  whose  inhabitanta  are  conlributoty  t^  the  siiff* 

port  of  the  house  of  correction  of  the  county  in  which 

such  liberty,  Sic*  is  situate^  it  shall  be  lawful  fiir  the 

josticea  of  the  peace  of  stich  liberty^  fti^  to  dommit 

such  person  to  such  house  of  correction.''    This  being 

a  dedaratory  act,  did  away  the  doubts  which  it  recites 

aa  bebig  tinfoonded ;  and  its  enactment  proceeds  npon 

a  jufti  principle^  namely,  that  they  who  contribute  td 

the  burthen  ought  to  share  the  benefit;  an^  it  appiiea 

to  all  cases  where  the  offender  was  liable^  under  the 

tken  dueling  law,   to  be  committed  to  the  house  of 

correctbn.     I  am  aware  that  petit  larceny  was  noi 

tiien  one  of  tbdse  cases ;  but  of  this  hereafter.     The 

argwncnt,  that  this  act  extends  only  to  justices  aetiltg 

singly,  has  already  been  in  part  obaenrM  uponi  ud 

ti^  eOaaladiDg  branch  of  the  clause^  that  ^^  the  peraeA 

X  2  so 
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1816.       so  committed  shall  and  may  be  received,  dealt  with^  and 
'Th^Kma     ^^^  ^  ^^^^  labour,  and  be  sulgect  to  the  same  correctioa 

agamtt       ig^j  panishment,  to  all  intents  and  purposes,  as  if  com- 
mitted by  any  justice  or  justices  of  the  peace  of  the 
county,"  seems  to  me  to  fortify  the  observation ;  because 
it  speaks  of  a  conunitment  which  is  to  be  for  coitection 
and  punishment,  whether  made  by  any  justice  or  by 
justices.    And  here  we  are  aided  by  the  language  of  the 
5  Ann^  ^*  judge  or  justices,"  which  no  doubt  imports 
their  being  assembled  as  a  court.    Then  we  come  to 
53  Geo*  3^   which  extends  this  power  of  commitment 
to  cases  of  petit  larceny ;  for  when  the  statute  enaUes 
the  Court  in  such  case  ^  to  pass  a  saitoice  of.  impri* 
sonment  to  hard  labour,"  it  does  in  effect  authorise  a 
commitment  to  the  house  of  ciorreetion,  although  the 
house  of  correction  l>e  not  named,  that  bdmg  the  {dace 
peculiarly  appropriate  to  imprisonment  to  hard  labour. 
Combining,  then,  the  effect  of  these  three  statutes,  I 
think  this  case  falls  within  them ;  and  that  the  house  of 
oorrcction  for  the  county  is  made  subservient  to  the 
use  of  the  contributory  inhabitants  of  liberties  or  corpor* 
ations,  such  as  the  town  of  Liverpool^  for  the  commit- 
ment of  persons  apprehended  within  their  limits,  either 
for  trial  or  after  trial.   Wherefoi^^  it  appears  tome  that 
the  keq)ar  of  this  house  of  correction  was  bound  to 
receive  the  person  thus  sent  to  him* 

Batley  J.  I  am  of  the  same  opinion.  This  cSBexnA&t 
was  a  county  offender,  althou^  tried,  for  greater 
convenience,  before  a  particular  jurisdiction;  still  his 
oflbnce  was  a  county  offence,  and  the  place  to  whidi  he 
was  sentenced  was  the  county  house  of  correctioUy  to 
the  expence  of  which  the  borough  ciLiverpoolf  as  bdng 

pert 
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part  of  the  county,  contributes;   and  therefore  it  was       1816. 
the  boose  of  correction  for  that  borough,  so  fiir  as  the  ^ 

borough  constitutes  a  part  of  th^  county.    Looking  at        ogfAm 
the  several  statutes  of  SAnn.^  15  6.2.,   and  53  G.  3. 
I  think  every  difficulty  is  removed.    It  is  argued,  that 
the  15  G.  8.  applies  only  to  the  commitment  of  persons 
before  trial,  and  that  it  does  not  include  tbe  justices  in 
quarter  sessions.    If  any  reason  could  be  suggested  why 
a  distinction  should  be  made  between  persons  committed 
before  and  after  trial,  we  might  be  led,  perhaps,  to  this 
conclusion ;  but  where  there  seems  to  be  no  reason,  and 
the  words  of  the  act  are  goieral,  applying  equally  to  both 
cases,  I  cannot  see  why  such  a  distinction  should  be 
made.    And  it  is  to  be  remembered,  that  this  act  is,  as 
my  Lc»d  has  observed,  a  declaratory  act ;   so  that  the 
power  of  the  justices  to  commit  to  the  county  house  of 
conreclion  where  the  borough  is  contributory  to  its  sup- 
port, must  be  taken  as  existing  prior  to  the  act,  and  to 
be  confirmed  by  it.    Then  if  we  refer  to  the  53  G.  3. 
we  find  that  statute  applying  to  any  court,  and,  as  it 
seems  to  me^  to  houses  of  correction  as  wdl  as  odier 
pkces.   For  the  observation  of  my  Lord,  that  although 
**  house  of  correction"  is  not  specified,  yet  it  must  have 
been  contemplated,  because  that  is  the  place  peculiarly 
appropriate  to  the  keeping  of  prisoners  to  hard  laboury 
seems  to  me  to  be  unanswerable. 

Abbott  J.  I  am  of  the  same  opinion.  The  im« 
prisonment  to  hard  bbonr,  mentioned  in  the  53  G.  3. 
shews  that  the  house  of  correction  was  a  place  of 
imprisonment  contemplated  by  the  act.  I  agree 
that  the  words  **  such  place  as  the  Court  shall  think 
fit,"    are  not  to  be  understood  without  any  qualifi« 

X  3  cation; 
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1816»  e^tioi^;  bat  th^t  tbeymuBl  be  jreBtndned  to  places  to 

_    _  '"  vkdck  the  Court,  either  by  common  law^  or  by  itatateu 

n0tmtf  had  notecedentiy  nathority  to  oommiu    Ih  Ais  view  of 
]ieif««rav* 


the  oese^  the  qu^ioa  i%  whether  the  oourt  of  quarter 
ftio^s  for  the  boFOugb  o(  Liverpool  oould  have  eommitied 
to  the  house  of  correotioo  for  the  eounty^  lo  the  Eupport 
pf  whiioh  the  inhabitants  d  the  bc^rough  were  ooi^aibtt^- 
tory,  ^fore  the  63  G.  3,  Now  it  is  a  general  princt^c^ 
(bat  they  who  contribute  to  the  borthw  diall  partake  of 
tb^  b^n^t.  Therrforei  I  should  strongly  iacUne  io 
think  thatf  at  common  law»  the  justioes  <^  Umrfoel 
migbt  hay^  fXHnmitted  to  the  county  house  of  oorreatkiti, 
imless  they  wer%  by  their  charter,  eji;presf4y  restrancd 
to  son^e  plape  of  hnprisonineot  more  peculiarly  their  own- 
But  wbateirer  4oubt  might  have  existed  at  common  law, 
19  repuived  \^  tbe  stat.  IS  G.  8*  which  was  passed  in 
prder  to  give  vigour  to  the  pvindpte  above  eseHtiOBed. 
\\,  recites  that  doubts  had  arisen  touching  the  cpmmit- 
ment  by  justices  of  liberties  to  the  bosses  of  ccMwectkm 
^f  pounties,  &c,  though  the  inhabitants  of  su4h  liberties 
CQQtrib^t^  to  the  su{^rt  of  such  houses*  Theiebre 
^  e^tribution  to  the  county  rates  is  the  pruiciple 
upon  whicb  the  act  stqps  in  to  imioye  diese  doubts. 
Aq  act  foi|Qd?d  on  inich  a  principle,  surdy  ought  to  re- 
ceive a  targe  and  liberal  constrnctiopi  whereas  the  con- 
struction contended  for  by  tb^  defendant  is  narrow  and 
restrained.  The  word  ^^  justices"  must^  I  think,  be 
undcTslood  as  meaning  justices  sitting  in  a  court  of 
sessions.  I  am  pf  opinion,  therefore^  that  there  miist'be 
judgpaept  for  the  crown. 

I^oiii^pvo  J.  having  formerlv  been  engag^  a^  oaw- 
yi4  ui  thei  988^  declined  giving  any  opinion. 

Judgment  for  the  Crown. 
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The  King  agaimi  HaucuroK.  f''^^^ 


npHIS  w«B  Ml  iiidietin«nt  Agmnat  the  MviedefimdMty  liie  Jtuticesof 
M  ia  the  la«t  Gm»,  for  refuu^g  to  reeeire  one  Adam  zwapooi  ha^ 
Undsay^  who^  a«  the  indictment  .«U«jged»  was  vg^i^  ^mit  to  dilT 
Jiendid  within  Ithe  borough  pf  lAverjp0ol%  und  ^»ere  duljr  ^^^o^iL 
convictaly  before  two  ju^ots  of  the  borough^  pf  being  ^^^^  ^^' 
A  logu^  Bi]4  viwabond.  within  the  «tet.  17  G*  9»  <?.  $.9  oonWcted  by 

**  •*  them  under  the 

ff»  thtt  it  appeared  to  them  upon  pethf  th^  the  Mid  ^1  ^-^^  c-i^^ 

(locil  and  per* 

^  i^  was  fi  person  of  evjl  fiune  end  a  reputed  thie^  Md  lonai)  of  bdng 

not  4ibie  to  gHr«  a  satisfe^^tpry  account  of  bin»el^  and  ^^^d  ^thiir 

of  his  way  of  living,  and  ako^  for  that  it  #p{ieared  to  2^  iTg/s? 

Ibem  upon  wch  oaftb^  thflt  there  was  just  grouvd  to  ^*^' 

boiiev^  that  tifi  jmid  A.  L-^  ^  /^  /fiite  4^  kk  agpr(!^^n^ 

jim^  was  m  the  pmi  and  hqrb(mr  ^  lJio$rpoQi^  fm^ 

iorotfghf  mii  intent  ^o  c^mmU  Jifl^  m  th4  profmtj  0I 

bjs  BM^ty's  aul^ects,  contrary  to  iJie  form  of  an  Ad^^^]^ 

jodtuledf    '^  An  act  for  the  iznprovement  of  the  port 

sfii  t9wn  JoS  Liperpoal^  81^  i  and  the  said  it  Z»  wasnd^* 

judged  by  tiiie  said  /astic^  to  be  theisfore  cpnuoitjbid  tp 

the  house  of  conreetion  at  Pr^on^  for  utae  niontbf  bioiog 

a  less  time  than  until  the  next  gen4a*al  quarter  sessions 

for  the  cpuntfi  and  was  oonvfgred*  by  wairant  of  the 

usid  jgstipe%  requiring  the  defendant  to  receive  and 

keep  the  Mid  A*L.  for  the  said  tin^  of  which  wa^ 

nfA  ibe  defendant  had  sif^  &c.  And  tbe  indictment 

also  aU^[ed,  that  before  and  at  the  tine  pf  the  appro* 

tension  and  conviction  of  the  ^d  A,  lu%  and  fixm 

thenae  hilherteb  the  inhabitants  of  the  borough  of  iMetm 

(a)  51  G.  3.  c«  145.  (locd  and  personal. } 

X  4  poof 


Houomov, 
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181 6,       pool  were  and  are  contributory  to  the  maintenance  of 
"~7"       the  said  house  of  correction :  Plea,  not  fi:nilty. 
agttuui  At  the  trial»  before  Le  Blanc  J.,  at  the  last  Spring 

assizes,  there  was  a  verdict  of  guilty,  subject  to  the 
opinion  of  the  Court  upon  a  case,  which  stated  the 
facts  alleged  m  the  indictment,  and  was,  in  other  re« 
spects,  muiatis  mutandis^  similar  to  the  last  case.  And 
the  question  for  the  opinion  of  the  Court  was,  whether 
the  justices  of  the  borough  of  Liverpool  had  authority 
to  commit  to  the  house  of  correction  at  Preslon^  a 
person  convicted  before  them,  by  virtue  of  the  Liverpool 
dock  act  (51  G.  2«  c.  143.  local  and  personal)  of  being 
a  rogue  and  vagabond,  within  the  intent  and  meaning 
of  the  17  G.  2.  c.  5. 

The   argument   urged    by  J.  Williams  against  the 
authority  of  die  jusUces,  was,  in  substance,  this ;  that 
the  dock  act  was  wholly  of  a   local  nature,   having 
for  its  object  local  purposes,  viz.,  the  improvement  and 
protection  of  the  commerce  and  property  of  the  in- 
habitants of  the  borough  of  Liverpool s  that  with  this 
object  the  act  creates  a  new  species  of  vagi'ancy  (a),  over 
which  the  local  magistrate  alone  has  jurisdiction,  and 
for  which  the  o£R^nder  is  to  be  committed  to  the  common 
gaol  or  house  of  correction  of  the  borough  (&),  and  an 
appeal  lies  to  the  borough  sessions.  And  although,  for  of- 
fences within  the  17  G.  2.  c.  5.  (vagrant  act)  the  borough 
justices  may  commit  to  the  county  house  of  correction^ 
and  though  the  dock  act  enacts  that  the  offender  shall 
be  deemed  a  rogue  and  vagabond,  within  the  intent 
and  meaning  of  the  1 7  G.  2.,  this  must  be  understood 
only  as  designating  the  particular  species  of  oflfence, 
not  as  enlarging  the  powers  of  the  local  magistrate 

(a)  s.  lis,  {b)  s,  157. 

to 
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to   commit.      In  addition  to  this  argument,  several       1816« 

clauses  of  .the  dock  act  (a)  were  cited  and  commented  7:^7kiwo 

0D|,  in  order  to  shew,  that  its  provisions  were  entirdy  -^J^"*^ 
local 

On  the  other  side,  it  was  argued  by  Bicharison^  that 
it  being  admitted  that  the  borough  justices  had  power 
to  commit  for  offences  within  the  17  G.  2.,  to  the 
county  house  of  OMrrection,  it  followed,  that  so  soon  as 
this  ofience  became,  by  force  of  the  dock  act,  an  ofifence 
within  the  meaning  of  the  17  G.  2.,  the  powers  given 
by  that  act  wei^  vested  in  the  borough  justices,  in  the 
same  manner  as  if  those  powers  had  been  incorporated 
into  the  dock  act. 

Lord  Ellenborouoh  C.  J.  Almost  every  provision 
in  the  dock  act  seems  to  be'  local ;  the  enquiry,  the  ad- 
judication, the  appeal,  are  all  local ;  and  here  is  a  pro* 
vision  for  committing  the  offender  to  the  common  gaol 
or  house  of  correction  of  the  borough.  With  respect  to 
the  language  of  the  1 13th  section,  ^^  that  such  person 
shall  be  deemed  a  rogue  and  vagabond,  within  the  intent 
and  meaning  of  the  17  G.  2.,''  it  seems  to  me,  that  this 
is  meant  only  as  it  r^ards  the  nature  of  the  offence  and 
its  punishment.  Not  only  the  appeal  lies  to  the  quarter 
sessions  of  the  borough,  but  where  a  penalty  is  inflicted, 
it  is  also  given  to  the  Dock  Company.  ^The  inhabitants 
of  the  borough,  it  is  true,  ore  contributory  to  the  sup- 
port of  the  county  house  of  correction ;  but  I  see  no 
reason  why,  on  this  account,  where  the  offence  is  pecu- 
liarly and  exclusively  local,  the  power  of^commitment 
should  be  enlarged  beyond  the  district  affected  by  the 
commission  of  it. 

(a)  Jf.  94^  I03>  105,  1 16i  139. 

Batlst 
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Jlfild.  Baylev  J4    I  am  of  the  Mine  opimon.    'thk  nuoi 

_  ^^  WW  not  a  ODunty  offender^  be  was  nisrej^  a  boiough 
cffiuider*  It  would  be  placing  tbe  borough  upon  a 
better  footing  than  the  county  at  large,  if  the  local  ma* 
gistrate  had  authority  to  commit  to  the  county  house  of 
oorrectiony  in  casei  whera  the  oSkm»  did  not  affant  the 
cottol^,  but  only  the  borough, 

Abbott  J,  I  am  also  of  the  same  opinion*  If  this 
ease  bad  3tood  solriy  npoa  the  danso^  whi^  enaata  that 
th^  oSffpdm  shdl  be  deemed  a  rcjgae  and  vBgabcind, 
wiibin  the  intent  and  mfianing  of  the  17  G»  &»  the 
tMywnent  wpidd  have  bad  eoneiderable  wiaight>  Bal^ 
looking  to  the  othea  provisions  of  the  dook  act»  wluoh 
are  of  a  limited  and  local  application,  I  think  this  is  a 
oasa  of  VBffnmcyf  m  which  the  ^ommilmcmt  muit  be  to 
tba  bouse  of  oorreetipA  ^  the  b«K»ugh« 

Judgmtet  for  tba  De&adaBtt 


Monday,  Groome  ,  ogoinst    FoRRESTER,  D.  D,    and 

Jufy  lit. 

Another, 

A  oonTiction     Hp^HESPASS  for  assault  and  &lse  imprisonment  against 
u^der  iat.  *^  the  defendants,  justices  of  the  peace  for  die  town 

u^!!n^pu!i!t  ««d  Kbcrties  of  Wenlock,  in  the  county  of  &/op.    Plea, 

of  the  oreneeni  ^^^  ^^^       ^^  ^y^^  ^^^j  ^f^^^  Hotroj/d  J.,  at  the  last 


ofa 

•giiintt  the  Ute 

0¥enecr,  for  rafunng  and  n^lecting  to  deliver  over  to  them  a  certaiD  book  l^elongiog  to 
the  parish  called  The  BoKtatdy  Ledger,  ^onvtctfug  hlili  of  the  said  elfeiiee,  aad  adjud^ng 
that  he  should  be  committed  to  the  common  gaol,  to  be  safely  kiept  until  kg  tkould  have 
yidded  up  all  and  every  the  booh  amteeming  hit  laid  nffUx  of  overseer  oeionging  to  thepani^ 
was  held  void,  as  to  ^e  adjjudjcstion  respecting  the  imprisompeiit,  £or  expess*  t}ke  flame 
extending  beyond  what  was  previously  required  of  the  person  convicted ;  and  a  wamnt  of 
commitment  founded  on  tfaisfionviction«  and  directi|\g  the  gaoler  to  k«ep  him  in  tfaetema  of 
the  adjudication,  was  also  holden  void  in  toto,  for  which  trespass  and  false  imprisonment 
would  lie  against  the  justices,  although  the  conviction  had  not  been  quadud* 

Salop 
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SUepnmteB^  tb0reim»  aveidict  for  thepkintift  da^       i81& 
Maries  51,  with  Ubdrty  to  the  diefendiaiU  tP  move  to  enter      Z 


a  noti9uit«  A  rate  m#{*  for  this  paroose  baving  be^  agmsi 
obcainedi  JV.  R  Tauntm^  (Daun^  with  him)  wa«  heard 
i^iiist  the  rale  on  a  former  day  lo  this  term,  and  J^- 
m  and  Fidkr  in  support  of  it. 

Cur,  aiv.  vidt. 


Lord  EUfBifBomovaH.Ct  J*  on  this  4i^  delivered  the 
jttdgmemt  of  the  Court.  This  was  a  moti<m  to  set  aside 
a  verdict  against  the  defimdants,  jastioes  of  the  pface 
ft>r  the  town  and  liberties  <^  Wenlock^  in  the  county  of 
Sidop^  in  an  aotion  for  false  imprisonment^  and  to  enter 
a  nonspitt  The  imprisonment  complained  of  was  the 
commitment  of  the  plaintiff  tp  the  common  g^pl  at 
^em9bmf9  under  the  warrant  of  the  defendants  as 
magiatrates,  founded  upon  a  conviction  of  the  plaintiff 
911^  lato  overseer  of  the  parish  of  Brosd^^  that  counlgr ; 
ifrbieh  ooQviction  was  had  before  the  defendants,  under 
the  1 7  6«  9*  ^«  98«  against  the  plaintiff,  for  not  deliver- 
ing over  to  the  succeeding  overseers  of  the  parish  a  cer*- 
taiQ  bode  belonging  U>  the  parish,  cfdled  the  Bastanfy 
Ledger f  in  breach  of  his  doty  under  that  statute^  which  re- 
quired him  to  deliver  over  all  such  sums  of  money,  goo^ 
chattels,  and  other  things,  as  should  be  in  his  hands,  to 
sudi  succeeding  overseers.  In  case  of  his  refusal  or 
n^tect  so  to  do,  the  statute  (a)  authorises  two  or  more 
justices  of  the  peace  to  commit  him  to  the  common  gaol, 
until  he  shall  have  paid  and  yielded  up  such  monies, 
goodsi  diattels,  and  other  things  in  his  hands.  The 
conviction,  as  far  as  relates  to  the  withholding  of  the 
particular  boolc  in  question,  the  oflfence  charged  in  the 

[a)  #.  2. 

inform^ 
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1816.       information,  is  correct.   After  finding  him  gnilty  thereof 

"' it  proceeds  to  adjudge  that  Thomas  Qroome  (the  plaintiff 

offtmit  and  late  overseer)  for'his  ofience  aforesaid,  (that  is,  in  not 
'  delivering  over  the  particular  book,  The  Bastardy  IaAf- 
ger^)  be  forthwith  committed  to  the  common  gaol  at 
Shrewsbun/f  to  be  safely  kept,  '^  until  he  shall  have 
yielded  up  all  and  every  the  books  concerning  his  sud 
office  of  overseer,  belonging  to  the  said  parish*''  That  is 
the  adjudication ;  and  the  warrant  of  compiitment  fol- 
low the  adjudication,  and  of  course  directed  the 
gaoler  to  keep  Groome  unt'd  he  should  have  yielded  up 
all  and  every  the  books  concerning  his  office  of  over- 
seer; thereby  in  effect  casting  upon  the  gaoler  the 
function  of  enquiring  and  determining,  what  were  **  ail 
and  every  the  books  concerning  the  office  of  overseer," 
upon  the  yielding  up  of  which  the  gaoler  was  to  dis- 
charge  his  prisoner,  instead  of  requiring  the  gaolar  to 
detain  his  prisoner,  (as  it  should  have  done)  until  he 
should  have  yielded  up  the  particular  book  specified  and 
described  in  the  information,  and  for  the  non-ddivery 
of  which  he  was  convicted.  Such  a  commitment  was 
ceitainly  not  authorised  either  by  the  letter  or  the  spirit 
of  ^  the  act  of  pariiaraent,  and  subjected  the  {irisoner  to 
the  risk  of  an  imprisonment  for  an  indefinite  period,  viz. 
until  he  had  complied  with  a  condition  of  greater  extent 
than  was  imposed  by  the  act  of  parliament ;  and  where 
the  gaoler  who  should  have  to  detain  him  under  die 
warrant  had  no  adequate  means  of  judging^  whether 
his  prisoner  should  have,  in  fact,  complied  with  the 
terms  of  such  condition,  and,  of  course^  whether  he 
was  entitled  to  his  discharge  or  not.  This,  it  will  be 
observed,  is  a  conviction  and  commitment  on  the  ground 
of  a  supposed  contumacy ;  but  the  defendant  could  htpre 
been  guilty  of  no  contumacy  in  respect  of  the  i|pn-ddi- 

fwty 
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very  of  my  other  book  or  thing,  than  that  book  which        IB  16. 
alone  he  had  been  required  to  deliver,  viz.  The  Bas^       gmomx 
tardyTjedger.     The  conviction  and  commitmenty  there-        acuM<f^ 
finr^  in  respect  of  a  supposed  contamacy  to  any  greater 
extent  than  that  in  which  obedience  had  been  previously 
required  from  him,  must  of  course  be  unfounded.    Pre- 
viously to  commitment  for  refusing  to  do  a  thing,  there 
mmt  have  been  a  charge  and  proof,  and  the  party  can- 
not be  committed  <*  until  he  does  something,''  which  is 
not  charged  and  proved  upon  him  that  he  has  previ- 
ously refused  to  do.    Assuming  that  the  warrant  is  in 
this  respect  illegal  and  void,  the  question  is,  whether  it 
be  therefore  void  in  toto;   and  if  it  be,  wheth^  the 
defendants,  as  committing  magistrates,  are  liable  to  an 
action  of  treq)ass  and  false  imprisonment  for  having 
cmnmitted  the  plaintiff  thereupon.    And  that  it  is  void 
in  Mo  the  case  of  MUward  v.  C^ffuh  ^  Bl.  It.  1331.  is 
an  authority ;  there  Qoidd  J.,  in  the  absence  of  De 
Grey  C.  J.,  said  <*  It  is  &irly  and  candidly  conceded, 
that  if  one  of  the  rates  be  illegal,  the  whole  warrant  is 
bad;  and  I  take  the  first  to  be  illegal,  for  assessing  the 
plaintiff  beyond  the  extent  of  his  occupation.    All  that 
related  to  ihb  assessment  of  lands,  not  in  the  occupation 
of  Ae  plaintifl^   was  wram  nonjudicef    the  justices 
therein  exceeded  their  jurisdiction,  and  their  determin- 
ation is  a  nullity."    In  ^Alnst.  52.  there  are  to  be 
found  several  good  roles  in  respect  to  commitments ;  the 
fifth  of  which  is,  *'  The  warrant,  or  mittimus,  containbg 
a  lawful  cause,  ought  to  have  a  lawful  conclusion,  viz. 
and  him  safely  to  keep  until  he  be  delivered  by  law,  &c« 
and  not  until  the  party  committing  doth  fiirther  order." 
Likewise,  in  2d  Inst*  591  •  there  is  a  farther  rule ;  <<  Now 
as  the  mittinms  must  contain  the  cause^  so  the  condnsion 

must 
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i6i6.       nnut  be  According  to  Iliw,  vii.  the  piiioner  safelj  lo  keqn 
*;  until  he  be  delivered  hf  due  order  of  law#  and  nDt  ubtil  he 

ag(iintt       thflt  made  k  shall  give  other  order,  or  the  like*"     The 

Ctirih.  1$2«,  IB  a  leading  case^  upod  the  proper  form  of 
oondusion  of  a  commitmeDt,  uatil  a  particular  aet 
should  be  done  by  the  party  cammittoi.  That  case 
wae  thus.  The  niay0r  of  Northofi^ion  oommilted  the 
churchwardens  ffar  refusing  to  aoooiifit  before  him,  and 
the  warrant  of  eomroitment  oondoded  in  the  eommen 
form,  (vis.)  ^  nntil  they  be  duly  discharged  aoeording  to 
law  i''  and  all  this  appearing  upon  the  return  to  a  kobea$ 
canfusi  ihe  Court  held  the  eommitme&t  void^  because 
the  warhint  ought  to  have  been  thus  coneluded»  (vis*) 
there  to  remain  until  he  diaU  account,  as  the  statute 
49  EUz.  Ci  9.  doth  f^poiiiti  And  the  diflfereoee  isi 
wheiiea  inilii  ii  comnilttdd  as  a  criminal,  and  where  onlj^ 
for  contnma^  (as  In  this  case»)  in  refusing  to  do  a  tUag 
reqmred^  &c. ;  for  in  the  fiM  caae,  Ae  commitmetft  piasl 
be  antil  discharged  according  to  law ;  but  in  the  latter, 
until  he  comply  and  peiform  the  thing  requii^ ;  for  in 
th^t  case  he  shall  not  lie  till  a  sessions^  but  riudl  be  dis« 
charged  upon  the  perforroanoe  0t  his  duly.  Wherefore 
the  diurAwardens  were  discharged  by  rule  o(  Cnurt. 
Bram^B  case  is  an  authority  to  the  same  i^&ct ;  it  is  r^ 
ported,  in  5  Mod.  S08.,  1  SaU.  948.,  1  Ld«  Bca^.  99^ ; 
also  in  the  margin  of  CartheWf  1 5d«,  from  whieh  I  eitil 
iti  One  Braey  was  committed  by  commissioners  pf  the 
statute  of  bankrupts,  for  refusing  to  answer  i  and  Ihay 
concluded  their  warrant,  that  be  be  committed  to  prfseoi 
there  to  rtauiiin,  "  until  he  conform  himsdf  to  0ar 
authority,  and  be  thence  delivered  by  doe  eourse  of  bur;** 
*  and  upon  the  return  of  a  habeas  corpus^  be  was  dis* 

charged, 
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ehngedy  became  this  eoodiuioii  was  not  ponniant  to  the       1816. 

etsliite  of  bankrupts ;  and  the  mayot  of  Ncrthamjiori^  ^^ 

case  was  cited  for  an  authority.    In  Lord  ItajfmonJPt    ^"^^ 

report^  it  is  hud  down,  that  if  he  had  been  committed 

**  until  he  should  confonn  to  their  antboritji  ia  the 

apedal  matteri  it  had  been  good*    And  oi  that  opinion 

was  Lord  Hali;  and  he  said,  that  the  word  **  sabmit" 

(which  is  the  word  in  the  statute  and  not  ^*  conform'') 

does  not  mean  an  6ct  of  humble  submission^  but  only 

to  make  answer  to  the  question  proposed."    In  SdlkMC% 

report,  the  Court  hdd  the  word  ccsifcnni  instead  of  the 

word  iubmit,  to  be  well  enough,  because  it  was  of  the 

same  sense ;  but  because  the  eommissionefs  had  other  an^ 

thorities  besides  that  of  examinitig^  and  it  did  not  appear 

but  that  it  might  require  a  submission  to  thl^m  in  other 

reqyeets,  and  for  that  all  powers  given  in  restraint  of 

Ubcrty  must  be  strictly  pursued,  and  in  this  case  they 

had  but  a  specuil  authority,  and  must  not  exceed  it, 

they  held  the  return  nau^t«   YaaU^s  case^  Carii4  29  J « 

fi^as  ^  a  commitment  by  the  secretary  of  states  wider 

the  Stat.  95  Eliz.f  fat  refusing  to  answer  whether  he 

was  a  jesiiEti  lea,  and  on  a  habeas  corpus,  he  prayed 

to  be  bailed*    The  exeeption  to  the  codamitmeDt  was, 

thit  the  conclusion  thereof  was  ^*  there,  to  remain  until 

he  diall  be  from  thence  discharged  by  due  course  of 

law/'  when  the  words  of  the  statute  are,  ^  until  he 

shall  answer  unto  the  questions;"   and  therefore  the 

commitment  ought   to   be  special,  according   to   the 

statute ;  and  the  Churchwardens  of  Nartkanipton^B  cas^ 

waa  died  and  relied  on;  and  for  that  objeetion  thit 

Court  held  the  commitment  ilL    Other  cases  might  be 

cited  to  Ae  sante  effi?ct,  such  as  Rat  v.  HaU^  Cawp.  60. 

Hie  foregoing  eases  are  oases  of  discharge  from  oommit*- 

men^ 
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1816.       ment,  on  the  ground  of  an  illegality  apparent  on  the  £ice 
of  the  warrant.     The  two  following  cases,  Baldvcm  and 
Wife  Y.  Blackmore^   1  Burr.  595.  and  Crepps  v.  DurdeUf 
Cofwp.  640*9  establish  that  in  such  case,  that  is,  of  war- 
rants ill^l  upon  the  face  of  them,  for  an  excess  of  ju- 
risdiction in  the  magistrate,  trespass  is  maintainaUe 
against  the  committing  magistrate ;  and  this  was  held  in 
the  latter  case,  although  the  conviction  had  not  been 
quashed.     In  Baldwin  and  Wife  v*  Blademoref  a  war- 
rant  to  commit  the  wife,  as  an  idle   and  disorderly 
person,  for  returning  with  her  husband  to  the  parish 
from  whence  removed,  without  a  certificate  was  boldoi 
to  be  void,  and  that  trespass  lay  for  the  imprisonment 
under  it.     So^  where  the  warrant  ought  to  be  to  im- 
prison for  a  month,  and  it  is  until  discharged  by  due 
course  of  law.     Crepps  v.  DurdeUj  Camp.  640.,  was  a 
conyiction  in  four  penalties,  for  exercinng  his  ordinary 
calling  of  a  baker  on  a  Bimday.    As  there  can  be 
but  one  o£knce  on  the  same  day,    it  was  hdd  an 
excess  of  jurisdiction,  for  which  an  action  would  lie 
before  the  convictions  were  quashed.    There  the  ques- 
tion immediately  before  the  Court  was,  whether  an  ob« 
jection  could  be  made  to  the  l^ality  of  a  convicdon 
before  it  was  quashed,  and  it  was  held  that  it  might. 
Upcm  these  authorities,  and  the  reason  of  the  thing,  we 
are  obliged  to  pronounce  that  the  commitment  made 
in  pursuance  of  the  said  adjudication  in  this  case^  as 
well  as  the  adjudication  itself  in  respect  to  the  im- 
prisonment, being,  in  this  particular,  a  clear  excess  of 
jurisdiction,  was  not  warranted  by  law,  and  that  the 
imprisonment  thereunder  was  a  trespass  in  the  commit* 
ting  magistrates,  for  which  this  action  is  maintain-* 
able;  which  we  cannot  but  regret,  as  the  &ct8 of  the 

case 
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case  wonld  have  authorised  a  commitment,  if  the  war-  1816. 

rant  had  been  framed  in  a  manner  conformable  to  the  geoome 

powers  of  die  magistrates  under  the  statute.     The  con-  ^^^^ 
sequence  is,  that  the  rule  nisi  for  setting  aside  the  ver* 
diet,  must  be  discharged. 


Everett  and  Others  against  J.  Wharton,  Esq.  A/o»«rftf^. 

July  Jbt. 

nPHE  defendant,  being  a  member  of  parliament,  was  Upon  process 

J  ,  .    .      ,         .     .  I  r  ^  ^1       by  original  writ 

sued  by  origmal  writ  m  a  plea  oi  trespass  on  the  against  a  mem. 
case,  and  was  served  with  a  summons  returnable  in  ^^^^  SJelum- 
five  weeks  of  Easter,  which  omitted  to  describe  him  as  mons  omitted  to 

'  describe  turn  as 

hauing  privilege  ofparliaTnent,  and  the  notice  written  at  h»ving  privilege 
the  foot  informed  him,  that,  in  default  of  his  appearance,  i^nd  the  noUce 

•^  at  the  foot 

the  plaint^  'mould  cause  an  appearance  to  be  entered  for  stated,  that  in 

default  of  his 

him,  and  proceed  as  if  be  had  himself  appeared  Jy  his  appearance  on 
attorney.      The    defendant  having  made  default,    the  of^thewi-k,  ^ 
plaintifis  issued  a  distringas,  and  levied  405.    A  rule  ^u^**^  ^^ 
nisi  faavincr  been  obtained  for  setting  aside  the  distriniras,  P«f""f «  ^^ 

o  o  D     »  entered  for  him : 

and  returninir  the  issues  levied  under  it,  on  the  irround  ^^**^'  ^**  ^^ 

"  °  summons  was 

of  these  defects  in  the  summons  and  notice,  sufficient. 

The  Attomey-General  and  Marryat,   who    shewed  , 

cause,  contended  that  this  being  a  proceeding  by  ori- 
ginal writ,  and  not  by  bill  and  summons  under  stat.  • 
12  and  13  TF.  3.  c.  3.  the  writ  and  process  against  a 
member  of  parliament  might  be  the  same  as  against 
other  persons.  For  an  original  writ  being  the  means  of 
.  commencing  all  personal  actions  against  every  person, 
not  an  attorney  or  officer  of  the  Court,  or  in  the 
custody  of  the  marshal,  is  not  affected  by  the  statute 

Vol.  V.  Y  12&13 
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1816.        12  &  13  W.  3.  or  45  G.3.  a  124.  s.5.  regulating  the 

mode  of  proceeding  against  persons  having  privilege  of 

against        parliament*      And  though  some  of  the  precedents  by 

IT  U  A  ATOM* 

original,  in  the  books  of  practice,  describe  the  defendant 
as  having  privilege  jof  parliament,  others  omit  this  de- 
scription. Here  the  summons,  which  sets  out  the  ori- 
ginal, shews  the  day  on  which  the  writ  is  returnable, 
which  is  all  that  the  defendant  need  know  to  provide 
for  an  appearance,  and  though  the  notice  adds,  that, 
upon  the  defendant's  making  default,  the  plaintiifs  wilL 
enter  an  appearance  for  him,  this  will  not  vitiate  the 
process. 

Rahie^  contra,  contended  that  the  plaintifis,  by 
omitting  the  words  ^^  having  privilege  of  parliament," 
had  misled  the  sheriff  to  serve  the  defendant  with  a 
different  summons  and  notice  from  that  to  which  by 
privilege  he  was  entitled. 

But,  per  Curiam^  the  law  does  not  require  the 
insertion  in  the  summons  of  the  words  '*  having  pri- 
vilege of  parliament ;"  and  their  insertion  would  have 
made  no  difference  to  the  defendant,  as  to  the  time  or 
manner  of  his  appearance.  The  concluding  part  of 
the  notice,  that,  in  default  of  the  defendant's  appearing, 
the  plaintiffs  would  cause  an  appearance  to  be  entered 
for  him,  is  not  a  sufficient  ground  of  objection  to  make 
void  the  process. 

Rule  discharged. 
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HuTTON  against  BeubeN).  ^aj^' 

UPON  a  rule  nisi   for   setting   aside  proceedings  in  order  to 
found  proceed- 

Qgainst  bail  in  the  action,  on  the  ground  that  ings  against  the 
search  had  been  made  at  the  secondaries'  office,  and  tion,  the  ca.  ta. 
that  there  was  no  entry  in  the  book  usually  kept  for  that  ^  ^^  ^^^^  ^^ 
purpose,  of  a  capias  ad  satisfaciendum  against  the  prin-  Q^ce^l^ept* 
cipal.  ^^"^ ''°'  ***■* 

^  purpose. 

JP.  Pollock  shewed   cause  upon  an  affidavit,  stating,  ' 
that  there  was  an  entry  of  the  writ  in  the  secondaries' 
book,  wherein  writs  are  entered,  on  which  warrants  are 
granted. 


Topping  and  Lawesy  in  support  of  the  rule,  contended, 
that  in  order  to  fix  the  bail,  a  ca.  so.  must  be  sued  out 
against  the  principal,  and  must  be  lodged  at  the  sheriff's 
office  four  days,  which  must  be  the  four  last  days  before 
the  return  (a).  The  object  of  this  is  to  give  the  bail  notice 
of  the  species  of  execution  intended  to  be  pursued ; 
and  therefore  entries  are  made  in  the  book  kept  for  this 
purpose,  to  which  the  bail  may  resort  in  order  to  obtain 
notice :  consequently  an  entry  in  the  sheriff's  private 
book,  kept  for  a  different  purpose,  and  which  cannot  be 
accessible  to  the  public  without  defeating  its  own  object, 
could  be  no  notice  to  the  bail  in  this  case. 

Lord  Ellenbo  ROUGH  C.  J.  The  book  in  which  this 
writ  was  entered  was  certainly  intended  for  information 

{(i)  2  Salk.  500, 

for 
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seAwdoif,         Doe  on  the  Demise  of  James  and  Wife,  against 

HaIais. 


STkTfii*^'  J^JECTMENT  for  lands  in  the  parish  of  Westbury, 
tnist  (6  permit  in  the  countv  of  Qtaucester.    At  the  trial  before 

oMve  the  rente    Bichords  B.f  at  the  last  Gloucester  assizes,  the  case  was 

end  pfoAte  for 

life;  remeinder   this: 

^ ; 're^einder  Hei^  V^mst  bfing  9ekei  In  ^  oC  th§  Iwdf  in 
H^iftbetiT'  question,  devised  the  same  to  trustees  in  fee,  in  trust 
!j!!1!S?  p*^  to  permit  Anne  Harris  to  receive  the  rents  and  profits 
levied  by  fT.S.  {qj^  )ier  Hfew  and  after  her  decease,  to  Wintour  Harris  in 

to  ft  itrenger  '  ^ 

in  the  lifetime    tail,  remainder  to  J.  S^  ia  fee.     Tke  testator  died : 

t^jt»Jff»f  wee 

^€id ;  end,         WintouT  Harris^  in  the  lifetime  of  Asme^  by  lease  and 

tnereforei  tbe 

heir  oT/.  &       rtleasfl^  cooYejred  thes  lands  wd  the  reveraion,  iuu  and 

by  non-deim     ^^  the  estate,  &c«  of  him,  the  said  Wintour^  together 

^^^7*°^  with  all  deeds,  &c.  to  the  defendant's  father  in  fee,  and 

In  ^ectmcnt,  covenanted  to  levy  a  fine  sur  comaofice  de  droit  come  ceo^ 

jne  prenmee  ^ 

i^A**SS£  ^^  which  was  accordingly  levied  with  proclamations. 
U  JFetOwry,      Anne  Harris  died,  and  tbe  defendant's  father  entered. 

Mid  it  beins 

proved  tfaet  and  was  possessed.  Afterwards  Wintour  Harris  died 
jMriiheeof  mthout  Uswi  aod  bstly  the  defend^t's  &ther  died, 
iri^wy'tfT^  and  the  defendant  entered,  and  was  possessed.  And 
J^J[^^^  this  ejectment  was  brought  by  the  heir  of  J.  &,  after 
^w^  Hdd,  njQ,^  ^jim  f^^  y^ars  fix>m  the  de^bth  of  Winto$ar  Harris. 
not  ft  Tsrianccb       The  objectkna  made  at  the  tvial  were  ibese:    Is^ 

KoU'daim  for  five  years ;  2dly,  The  Want  of  an  entry 
(a  avoid  thofioe;  Sdly,  A  dtscMt  owl.  The  leamed 
Juigd  mt^vMi  these  otjeotion^  being  of  qpiiiion  that 
it  was  a  void  fine.  Another  objection  was,  that  Ae 
lands  were  described  in  the  declaration  as  being  in  the 

parish 
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piirisb  ^Jf^ntburg^  whertM  it  wii  proted^  thdt  dMm  Hrere  i^i^. 

two  parishes  ofthtt  name  in  ^  OMOfef^  fis*  Jf^isUmf  JTTl 

2{po»  Ti^m  and  Westbury  tqfon  Severn  j  in  which  latter  Mm 

the  lands  wetv  situate.    This  objection  ww  flbo  lM%r-  bSmo^ 
ruled,  and  a  verdict  passed  for  the  plaintiff. 

Dauncetf  now  moved  to  enter  a  nonsuit,  renewing 
these  objections ;  and  in  support  of  the  latter,  he  relied 
upon  the  distinction  taken  in  Doe  v.  SiiUer  (a),  where  the 
lands  being  described  as  in  the  parish  of  Famham^  in- 
stead of  Fatf^m  Xqyali  the  Cotin  Held  H  well,  thitd 
being  no  other  Fatnkam.  But  here  h  xpf^tais  there  are 
two  Westbwys  in  the  county. 

Lord  £LLBNBOjaouGH  C  J.  The  conusor  of  tfa^ 
fine  not  having  any  seisin^  the  fine  consequtntly 
could  not  qperate  to  pass  an  interest.  As  to  the  ol>- 
jection  arising  from  th6  description  of  the  parish,  it  does 
not  appear  to  me  that  there  is  any  variance  which  could 
mislead ;  if  it  had  described  the  parish  as  Westbury  upon 
Tfym,  it  would  have  been  different.  But  all  that  is  here 
predicated  of  the  parish  on  the  record  is,  that  the  pre- 
mises lie  in  the  parish  of  Westbury^  and  so  they  do. 

Bayley  J.  There  was  not  any  interest  in  possession 
in  the  conusor  at  the  time  of  the  fine  levied ;  therefore, 
it  could  only  operate  by  way  of  estoppel.  As  nothing 
was  divested,  and  put  to  a  right  by  this  fine^  an  entry 
was  not  necessary  to  avoid  it.  {b)  In  Doe  v.  Salter^  the 
name  of  the  parish  was  properly  Famham  Bpyal^  and 
not  Famkam, 

(a)  15  £ati,  9. 

(6)  See  9.  lUp.  lOCU  a.     3  UocU  196.     Ai#  tf»  TaucoU  ▼.  ^hU 

Z  J2  Abbotv 
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1816.  Abbott  J.    I  think  there  was  not  any  variance.    In 

Dcm  dem.  coQunon  language  the  addition  is  not  used. 

Jaxu 

agamtt 

^j^MiM.  Per  Curiamf                                     Rule  refused*  (a) 

(a)  See  Xd  J2aym«  38.     T^pph^^*  C0Mmu 


JJjfjfg^  ,^  The  Trustees  of  the  Liverpool  Docks  against 

Gladstone  and  Another. 


November  lifiu 


S/d^A**^  P*RROR  to  reverse  a  judgment  given  in  the  Court 

51  (?.5.  c  147.  of  Pleas  at  Lancaster  for  the  plain tiift,  Gladstone 

(Local  and  Per- 
sonal), a  ship  and  Murrai/,  against  the  trustees  of  the  Liverpool  docks, 

outwards  ftom  iu  assumpsit  for  money   had  and  received,  to  which 

JDom^,      '  the  defendants  pleaded  the  general  issue;  and,  at  the 

where  shejis-  ^jj^    ^  special  verdict  was   found,   in  substance  as 


aurgo,>doaded     foUows : 
for  London, 

■ndtiimdis.         Before  and  at  the  time  of  passin^r  the  act  51  G.  3^ 

diargedtfaat  ^  ^ 

car^o,  loaded     c.  143.  (Local  and  Personal),  for  the  improvement  of  the 

again  for  Xtoer- 

;)oo^  and  aimed  p'ort  and  town  of  Liverpool^  and  amending  the  several 

therewith  the 

last-mentioned  &cts  relating  to  the  docks,  &c.  the  plaintiffs  were^  and 
SkS^'topaya  ^^ill  ar^  the  owners  of  the  ship  Richard,-  which  ship 
M^Sn^  was  built  at  Whitby^  in  Yorkshire^  and  was,  and  still  is, 
frwn^^JnSn*^*  roistered  at,  and  belonging  to,  the  port  of  LiverpooL 
only,  and  not     This  vessel,   before  the  passmg  of  the  51  G.  3.,  had 

fixnn  St*  Do» 

tfUngo.  traded  outwards  from  the  port  of  Liverpool  on  a  certain 

voyage,  and  had  paid  the  duty  on  such  outward  trading, 
imder  the  provisions  of  the  former  act  relating  to  the 
Liverpool  docks ;  and  at  the  time  of  passing  the  51  G.  3. 
was  absent  from  Lherpool  on  that  voyage ;  and  afteis 

waras 
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wards  returned  from  ber  voyage,  and  traded  inwards  to        1816. 
the  port  of  Liverpool^  and  on  that  occasion  paid  no  dock-  .^^  ^    * 
rate  or  duty.     Afterwafds  she  was  loaded  at  the  port  of     Lxvxkkxa 
Uverpoct  with  a  cargo  for  iS^.  Domingo^  and  cleaz^  out-        against 
wards  from  Liverpool  for  St.  Domingo,  no  dock-rate  or 
duty  being  then  paid  for  her;  and  she  discharged  her 
cargo  at  SL  Domingo^  and  was  loaded  there  with  another 
cargp  for  Lofhdon  i  and  discharged  that  cargo  at  Zon- 
don^  and  was  there  loaded  with  another  carso  for  Livers 
poolj  with  which  she  arrived  at  Liverpool,  bringing  with 
her  a  coast-dispatch,  and  there  discharged  that  cargo. 
The  defendants  insisted  upon  receiving,  and  did  receive, 
a  dock-xBte  or  duty  from  the  plaintiffs,  in  respect  of  the 
vessel,  at  the  rate  of  2s*  per  ton,  amounting  to  34Z.  105., 
being  the  St.  Domingo  rate  of  duty,  which  was  paid  by 
the  plaintiffii,  to  prevent  a  distiess  upon  the  vessel  or  her 
tackle.     The  vessel  was  afterwards  loaded  at  Liverpool 
with  another  cargo  for  Madeira,  and  cleared  outwards 
and  sailed  with  it  from  Liverpool  to  Madeira,  from 
which  voyage  she  has  not  yet  returned.     The  action 
was  brought  to  recover  24/.  85.  9d.,  being  the  difference 
between  the  Si.  Domingo  rate  and  the  London  rate,  pay- 
able under  the  51  G.  3.;  and  judgment  having  passed 
for  the  plaintifis  below,  the  defendants  brought  their 
writ  of  error,  ana  assigned  the  common  error. 

This  case  was  argued  at  the  sittings  at  Serjeants^  Inn, 
before  this  term,  by  Rickardson  for  the  plaintifis  in 
error,  and  by  Joy  for  the  defendants.  The  argument, 
on  both  sides,  turned  on  a  critical  examination  of  several 
of  the  clauses  of  the  act  51  G.  S.  c.  143.,  particularly  the 
6th  and  7th.  For  the  trustees  of  the  docks  it  was  argued, 
that  the  Sf*  Domingo  rate  was  payable,  by  reason  that 

Z3  fh9 
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191^.      tbe  f%  \^  during  )>er  nbfm^  /rum  Zrtiw3Mi&  tndsd 

ivul^s^  til*  ^^  "^^  -O^wingfl^  wljicb  WW,  tber^re,  to  ba  takes  ••  tlM 

I'lTiKroN^    qxoft  distupt  port  pf  ber  voyam  i  to  which  it  was  an** 

ai<nW  sweredf  that  tbe  port  of  London  wgg  tbe  most  dietant 
fiMmon^.   ^^  ^^^  which  tho  ship  h^fj  truded  to  LiverpwU    In 

the  Qpurse  of  tbe  iu-gmiient»  the  case  of  GHdart  ▼•  Ofaii* 
ti(me  (a)  was  r^erred  tq, 

Lcu'd  ilixfiir^QRoviiiQ  &  J.  My  view  of  this  sulgeet 
is  veiy  much  governed  by  what  I  consider  the  plain  and 
obvious  sense  of  the  6th  sectipot  which  is  not  capable  of 
^ny  mii^wderstandiog»  unless  by  oonfouQding  it  with  some 
pf  the  ter(n$  in  the  7th  section^  which  I  owd  I  am  bqI: 
equal^  able  to  npderstaf^d*  The  6th  fiectioii  provides^ 
t\^e^%  <<  all  veaself  which  shftU  ivrHve  at  the  port  Pf  JJtm^ 
fQti^^'^  ftnd  this  vessel  lO'rii^ed  at  lAverpool^  ^  «  and 
trade  mwards/'  -*  and  this  wa«  a  trading  {riward%  '^ 
<^  shall  be  li^e  tp  pay  the  dockage-rates  fi^ed  by  this 
actf  aci^rdipg  to  the  r^tes  peyable  fron^  the  most  diataat 
pcfft  or  place  from  whkh  th^  shall /ep  tvede  toZ^nsr- 
1^/'  Now,  there  nugr  be  a  trading  to  Uverptfol  whiofa 
embraces  a  variety  of  porta ;  x  for  instance^  this  abip 
might  have  arrived  i|t  Liv^rpock  ajler  havipg  been  at  SH. 
Dwif9fiQ%  iu  one  continued  eparse  of  trading.  Bat  il  is 
not  so  in  tlie  present  case;  for  it  appArs  there  has  mi\j 
been  a  trading  from  London  to  Liverpool^  since  no  part 
of  the  Sf^  Domingo  cargo  was  cerried  to  Ziiw^poo^  the 
cargo  with  which  the  ship  arrived  at  Liverpool  bmog 
only  a  London  cargo,  unmixed  with  any  portion  from 
any  other  place.  Therefore»  the  w(H*d^  pf  this  elause^ 
<<  according  to  the  rates  piqrable  from  the  most  disUnt 

port," 
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port,''  dqnot  ajpply  to  tb\s  case;  because  there  is  but       18  10a 

■ 

one  siogle  act  of  trading  from  one  port,  namek^  tbe  ■ 
port  of  Igmdoni  a^  U  cojuiDt.  be  predicated  of  bjoj  Xr^ni 
portf.ifebere  tberotjii;  buf  one)  tbat  it  is  the^mo^  di^itant; 
80  th^t  ihf^  wordsi  **  shall  be  liable  to  pajr  aAoox^ing  to 
th^  rate^rpajaU^  frpm  the)  inoat  d];stant  port^*'  pan  only 
apply  wh^e  ^efe.^  a  meajasof  oompariBg  distance- 
betigreen  difiG^rent  povts«  Theiiy .  ^  referring  to  the  5th 
section^  the  .^nnage-doty  payable  on  a  voya^  fjx)m, 
ZfO^TjE^seeoos  clearly  to  be  asqertained.  Certainly)  the 
language  of  the  7th  ^ct^m^  whiqh  regnlates  the  pajmesit, 
of  tjkc^  tonnage-rate  for.  ,one  arrivalf  togj^her  with  onQ 
departure  of  each  ship^—  **  without  any  fegar4  to  any 
i{^termed^aj^  ppvts  bet^^e^  w)iich  she  may  have  traded 
whilst  absent  from  Liverp^c^  ,•  but  that  such  tonnage-rate 
s^^allt  in  et|^j  ^ucl^  casc^  be  charged  upon  every  such 
9hi|)9  upon  the  most  distaut  voyage  to  which  such  ship 
shall  have  traded/' —  tbfows  a  doubt  upon  the  case; 
because  the  ship,  whilst  absent  from  Uverpoolf  has 
traded  to  St*  Dmningo.  This  language^  however^  may 
be  understood  as, speaking  of  any  intermediate  ports  in 
the  ship's  vograge  to  X^iverpodi  and  if  this  be  so^  it  does 
npt  interfere  with  the  present  ease,  because  St.  Vomtngo^ 
wa&  not  in  the  ship's  voyage  to  Liverpqol.  And,  that 
the  7th  section  relates  to  one  unbroken  voyage  inwards, 
fppearSf  I.think,  from  the  12th  section,  which  was 
passed  to  prevent  evasion  in  making  a  true  report  of  the 
ship's  destination.  That  sectiop  enacts*  **  that  whenever 
any  person  shall  apply  to  make  payment  of  any  dock- 
duties  in  respect  of  any  ship's  arriving  at,  or  sailing  out 
of  the  port,  it  shall  be  lawful  for  the  collector  to  question 
him  as  to  the  most  distant  port  from  which  such  ship 
ha&  arrived  and  tr}|<)ed  to  Liv€rpQoly"  &c.    Now,  sup- 
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1816.       pose  the  person  applying  to  make  payment  in  tins 

>■  case  had  been  questioned  as  to  the  most  distant  port 

^•^^wo^K     from  which  the  ship  arriyed  and  traded  to  Uverpaol^ 

ryrtMi  would  he  not  have  answered  truly  that  he  had  arrived 
aad  traded  from  London  ?  The  power  of  ezaminatiQii 
is  giVen  for  the  purpose  of  ascertaining^  in  erery 
instanop,  what  duty  is  payable;  and  here  the  answer 
wouldy  with  truth,  have  been,  that  the  ship  had  only 
traded  from  London.  It  appears  to  me^  therefiire^  that 
coupling  this  clause,  which  gives  a  power  of  eramination, 
with  the  other  dause^  and  finding  that  the  true  answer 
to  the  question,  as  to  the  most  distant  port  firom  whidi 
this  ship  had  arrived  and  traded,  would  be  London^ 
it  is  plain  that  no  other  duty  than  the  London  duty  was 
payable.  The  right  construction  may  be  collected  from 
the  6th  and  12th  clauses  combined;  and  if  this  be  so^ 
the  St.  Domingo  duty  has  been  improperly  received,  and '' 
the  judgment  ought  to  be  affirmed. 

Batlby  J.  I  think  the  judgment  ought  to  be  affirmed. 
Considering  that  this  act  imposes  a  diarge  upon  the 
subject,  we  ought  to  see  that  it  has  used  sufficient  words 
to  raise  the  charge;  and  if  it  is  defective  in  diis  particn* 
lar,  it  is  the  fault  of  those  by  whom  the  charge  was 
intended  to  be  raised.  The  5th  section  imposes  a  ton- 
nage-duty according  to  different  classes  of  voyages,  and 
among  others,  *'  to  or  from  the  port  of  Liverpool  and 
the  Wea  Indies  /*  but  when  this  ship  sailed  from  St. 
Domingpj  her  destination  was  London^  not  Lmrpod. 
Her  clearing  outwards  from  the  port  of  London  was  die 
commencement  of  her  voyage  and  trading  to  UoerfooL 
The  act  has  no  words  to  attach  on  this  ship  a  lAoerpocl 
voyage^  until  she  left  londoru     The  6th  section  uses 
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language  which  plainly  indicates  the  scheme  of  the        1816» 
legislatnfe  in  chaiging  the  tonnage-rates.    In  the  case  mJ^ZTl> 
of  ships  arriving  at  Ltoerpocl  and  trading  inwards,  it      Litutooii 
imposes  a  rate  according  to  the  class  of  rates  payable       agama 
from  the  most  distant  port  from  which  each  ship  so 
trades.    This  makes  k  necessary  to  enquiry  in  every 
case^  what  the  voyage  is  in  which  the  ship  has  been 
engaged  in  her  trading  to  LioerpooL     In  the  present 
case,  the  answer  is,  that  the  trading  was  from  London^  at 
which  port  she  took  in  her  cargo  for  Liverpool.    We 
find  a  similar  regulation,  in  the  same  section,  in  respect 
of  ships  trading  outwards ;  if  the  ship  arrive  at  JJver* 
pool  in  ballast,  or  be  built  within  the  port,  and  trade 
outwards,  she  is  chargeable  with  the  rate  payable  to  the 
most  distant  port  of  her  trading  outwards.     According 
to  the  11th  section,  a  change  in  the  mode  of  collecting 
the  rates  was  to  take  plac^  the  rates  which  had  before 
then  been  paid  on  clearing  outwards  being,    for  the 
future,  to  be  paid  on  entering  inwards ;  whence  it  might 
happen  that  the  same  would  be  diminished,  if  the  ship 
entered  inwards  from  a  neighbouring  port,  and  cleared 
outwards  to  a  distant  one.     It  is  probable  that  the  7th 
flection  had  this  in  view  when  it  provided,  that  only  one 
rate  should  be  payable  for  one  arrival,  together  with  one 
departure^  of  each  ship ;  but  that  such  rate  should  be 
charged  upon  the  most  distant  voyage  or  place  to  which 
the  ship  should  have  traded.     Mr.  lUchardson  has  ar- 
gued as  if  this  were  to  be  understood  of  any  trading, 
without  reference  to  Liverpool ;    but  it  seems  to  me 
that  the  clause  cannot  be  construed  thus  indefinitely, 
but  must  mean  such  a  trading  as  by  the  6th  section  is 
made    chargeable  with  a  duty,  —  that   is,    a  trading 
inwards  to  Liverpool^  or  outwards  from  Liverpool.    And 

this, 
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I8I04       thii^  I  thinki  is  eobfiroied  by  the  liZth  90^1011,  up^a 

.  'Z    ^ ..     which  my  Ix)rd  has  coiBm«iited«     Vqt  it  (hoiildMMias 

^TXKroqL     if  that  MGtion  wfis  designed  to  extend  the  power  of  qiie»* 

a^ot/ur        tioning^,  ^s  to  the  voyage^  to  all  caee^  wheve^I^  duty  is 

^'    intended  to  be  imposed ;  and  we  find  that  the  power  of 

questioning  a  ooly  its  to  the  n^ost  distant  port  fixm 

whioh  the  ship  has  arrived  and  traded  to  Idverf^fiii  or 

tq  whi(^  the  fbip  is  bqund  an^  trading  from  LwoarfooU 

Thi%  tbereGMre^  i#  the  utmost  ei^t^t  to  wbi^h  I  can 

oarry  tlie  act  i  und  if  so»  i\  f<4k)ws  that  only  the  i^min 

4uty  was  payaUe  in  this  «»se. 

.  A9BOXT  J*    I  am  of  the  same  epin}oo»  i^nd  agroo  that 
judgment  ought'  to  be  affirmed.     The  €tb  and   6th 
sections  admit  of  uo  doubt.    The  latter  fixes  the  sqde 
of  duty  ^cording  to  the  rates  payable  from'  the  ^iiost 
distant  port  or  place  from  which  the  ship  shi^I  triide  to 
laverpooL    This  provision  is  applicable  to  ca^  where 
the  ship  trades  froiq  more  places  than  one^  aa  it  would 
b^ve  been  to  this  casq,  had  the.ship  brought  goods  from 
j^,  DamingQ  ^  well  as  from  London  to  Liverpoai  ^  but 
here  the  trading  is  from  QUe  port  only«    It  is  contended 
that  this  is  not  a  true  construction  of  the  6th  section* 
coupling  it  with  the  7th ;  and  I  agree  that  the  clauses 
of  an  act  of  parliament  may  properly  be  compared  an4 
explained  by  each  other.    From  a  comparisoui  then^  of 
these  clauses,  it  is  declared  that  the  rate  is  payable^  not 
according  to  the  most  distant  port  or  place  from  which 
the  ship  shall  tradp  to  Liverpool^  but  according  to  the 
most  distant  place  to  which  the  ship  shall  have  gone 
while  absent  from  lAverpooL    As  an  instance  of  which| 
it  is  supposed  that  a  ship  should  sail  from  Liverpool  to 
&•  DomngOp  and  there  take  in  a  cargo  and  carry  it  to 

London, 
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LcmdoTij  and  from  thence  to  the  East  Indies^  where  she 
delivers  her  cargo,  reloads,  returns  to  London  and  dis- 
charges that  cargo,  and  takes  a  third  on  board,  with 
which  ahe  ^alls  to,  and  delivers  at,  Liverpool.  It  is 
insisted,  upon  such  a  state  of  facts,  that  the  vessel  would 
be  liable  to  pay  according  td  the  rates  payable  from  the 
East  Indies ;  but  if  so,  what  becomes  of  the  provision 
In  the  7lh  6lN)t)on^  -^  tbiit  th0  nu  fthell  bft  jUiyHble  |br 
enth  veMe),  urithobt  any  regard  to  any  Interm^iate 
ports  between  whidh  she  nift^  hftve  ttild^  wtilkt  ftteieftt 
from  Lifoerpdol  ?  This  seems  to  be  quite  ineotislstent 
irith  the  ccnstmctioii  aboVe  st^kted.  I  Aei^efere  thihk 
thilt,  combining  the  clauses,  the  meaning  of  them  h  this, 
that  wherever  a  vessel  trtide^  from  different  {^aces,  by 
loading  partly  at  one  place  and  partly  at  aAOtber^  and 
bringing  home  the  aggregate  produce  of  thesfe  distinct 
ladihgs,  the  rate  is  payable  aecording  to  the  mbst  dktant 
of  tliese  places.  In  the  present  ease,  the  entire  cafgo 
was  flrom  London ;  and,  therefore,  the  London  dtfty  only 
Is  payable. 


Trustees  of  Uie 

Pboki 

agahut 

Gladstonx. 
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HoiROTD  J.  having  been  engaged  m  eonnsel  hi  the 
case,  declined  giving  any  judgment. 

Judgment  affirmed. 
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1816. 

j^^  isdi.  ^*  Habvey  and  Others,    Assignees  of  M.  B. 

Habvet    and    J.  W.  Habvey,    Bankrupts, 
against  Cbickett  and  Others. 


JJJV^j;;;^  assumpsit  for  numey  had  and  x«oaved,  to  the 

who  wm  cmm-  use  of  the  plaintijEb  as  assignees,  second  oount  de- 

iwcMnebuik-  daring  as  assignees  of  the  bankrupt,  c^  Wi,  Haroof* 

niptf  Mid  d^- 

fmduku,  baag  At  the  trial  before   Lord  Ellenbarougk  C  J.,  at  the 

iioiM»  obcained  hondon  Sittings  after  last  Michaelmas  term,  a  verdict 

Sr^^fr^  was  found  for  the  plaintiffi,  with  95R  \bi.  6d.  da- 

^^Jj^J^*^  mages,  subject  to  the  opinion  of  the  Court  on  the  fol* 

wb^  hooM  lowing  clue :                » 

wuej  were  psj" 

^bte,  oat  of  the  Xhe  plaintiffi   are   assiimees  of  M.  £.  and  J.  W* 

ftudt  In  tiMir  ^                                  ^ 

liaiidt  bdoDg-  jHaro^,  who  carried  on  business,  in  the  year  1814>,  as 

iiur  to  the  oooii* 

tiybapk^andthe  bankers  and  partners  at  A)c^^/tv-d  and  AfiZmo^,  iu  J^ 

kno^ngdr^  under  the  firm  of  Matthew  Barnard  Harvey^  Son, and 

^J|^|J^[|^^'  Co.,  and  used  the  house  of  JRamsbottom  and  Co.,  as 

Smto^'Jebis  *^®^  London  agents.     The  defendants,  in  the  same  year, 

^^^P^'^:  carried  on  business  as  hanky's  and  partners  at  Chelmsford* 

debt,  and  in.  On  the  17th  of  May  of  that  year  J.  W.  Harvey  comp 

doned  and  de- 
livered the  nma  mitted  an  act«  of  bankruptcy,  and  on  the  23d,  a  dodcet 

in  payment  of  was  Struck  against  him ;  and  the  following  day  a  separate 

die  notes  in  commission  issued,  under  which  he  was  declared  a  bank- 


JSJ^^be-  ^^P^  ^^  ^he  time  of  J.  W.  Haroetf%  bankruptcy,  the 
Hdd.'^'iK'  defendants  hdd  notes  of  Haroey^  Son,  and  Co.,  payable  to 
aangoeei  could   bearer,  which  had  come  to  their  hands  in  the  course  of 

not  recover 

ftomdcfendanti  their  business  as  country  bankers,  to  a  large  amount. 

die  monies  so 

pikid  to  them  bj  These  notes  were  afterwards  presented'  by  one  of  the  de- 

the  JjvfU/i/ofn 

banker,  nor  tbe  fendants  to  HomsboUom  and  Co.,  at  whose  house  they 
£ud  bilL  ^61*^  payable,  when  payment  was  refused ;  but  afl:en¥arcl8 

a  part  of  them^  to  the  amount  of  SO/,  or  40/.,  was  pre- 

Ifflt'f^f 


CxiGURT* 


IN  TH£  FlYTTHBIVfiKTH   TBAB  OF  GEORGE  IIL  SS7 

seated  by  the  direction  of  the  same  defendant,  and  paid        1816. 
by  BamsbMom  and  Co.,  out  of  the  fiinds  of  M.  B.  and        — ^ 
J*  W.  Harvey^  thai  in  their  hands.     With  this  ez^      j^Mit 
oeption,  Bamsbcttom  and  Co.  continued  to  pay  all  the 
notes  of  Haroey^  Son,  and  Co.,  presented  to  them  for 
payment,  to  the  amount  of  many  thousand  pounds,  until 
the  2Sd  of  Jime^  up  to  which  day  Jtf.  B.  Haroejf  oon« 
tinned  to  cany  on  the  business  of  the  bank  in  the 
country.     Before  the  22d  of  JUqy,  the  defendants  had 
notice  that  a  considerable  number  of  the  bankrupts' 
notes  had  been  refused  payment,  and  on  that  day  they 
were  informed,  by  a  son  of  3f.  JB.  Haroey^  that  J.  W. 
Harvey  had  absconded,  but  that  his  father,  M.  B.  Har^ 
veyy  *was  perfectly  solvent,  unless  transactions  of  which 
he  was  ignorant  came  to  light.     On  the  same  day,  an 
application  was  made  to  them  on  behalf  of  M.  B.  Harvey f 
to  accept,  in  payment  of  the  notes  which  had  been  re- 
fused by  BamsboUom  and  Co.,  a  bill  to  be  drawn  by  one 
Wadef  a  debtor  to  Harvey^  Son,  and  Co.,  to  a  larger 
amount  than  the  proposed  bill.    The  defendants  agreed 
to  take  the  bill,  and  accordingly  M.  B.  Harvey^  who  at 
that  time  knew  that  <7.  W*  Harvey  had  absconded,  pro- 
cured Wade  to  draw  a  bill  upon  Dyson  and  Dixon  for 
1000/.,  at  two  months,  payable  to  M.  B.  Harvey^  or 
order.    The  bill  was  drawn  on  the  24th  of  Mty^  and 
delivered  by  Wade  to  M,  B.  Harvey^  in  part  satisfaction 
of  the  debt  due  from  Wade  to  Harvey^  Son,  and  Co., 
The  son  of  M.  B.  Harvey^  who  acted  for  him  on  this 
occasion,  dictated  the  form  of  the  bill ;  and  the  reason 
for  making  it  payable  to  M.  B.  Harvey  alone  was,  be* 
cause  he  thought  that  every  thing  devolved  on  him, 
upon  J.  W.  Haro^%  absconding.    On  the  same  day, 
the  bill  was  indorsed  by  M.  B.  Harvey^  and  delivered  to 

the 


»ii  CASES  ii4  MICH ABLMA»  TERM 

I8td.  th^  dettodftfKft  od  iK^coutit  dT  the  iftid  fioteHi    Tbe  bHI^ 

when  due^  wss  paid  by  the  dcecptdi^  to  t))#  dirfbttdilnts. 

<^Auf  On  tti6  2ad  dtjune^  M^  B.  Har^  ixmnnktMl  an  act  df 


Cttiecn^. 


A^.^ 
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brtnkiMipCejr,  and  M  tlM»  18th  of  Jft/^  •  joint 
iMied  agaiiist  tetfa  the  t>a]iknipl%  and  the  pkintffll 
biOttM  Msigiieit  wider  thc^  sunt.  Olf  the  Mh  itf 
SfplSMiftfr^  the  ftepAr At»  comnrsnon  againit  J  Jf.  HttN 
wjf  was  tupeneded*  The  iuni  for  which  the  verdkc 
was  found  wai  the  amount  of  the  proceeds  of  the  Mlly 
and  the  portion  of  the  notes  pakl  by  Ramsivtiom  and 
Co.  to  the  defendants ;  and  the  qaestioa  far  the  opinion 
of  the  Coart  was^  whether  the  plaintiffs  were  entitled  to 
reeoter  the  wIh)^^  or  any  part  thteec£ 

This  case  was  argued,  at  the  sittings  at  Serjeunbf  Im 
before  this  terniy  by  R  PoUodt  far  the  phdntifi&»  mad 
Tindal  for  the  defendants. 

The  argument  for  the  plaintiffii  was  in  snbstance  this^ 
-*-<that  by  the  bankruptcy  of  one  partner,  followed  by  a 
commissioa  and  assignment,  the  partnerdiip  is  dis- 
solved  {a) :  whence  it  follows,  that  the  rcanaiinag  part** 
ner,  who  has  notice  of  the  act  of  bankruptcy^  cannot 
di^)06e  of  the  partnersUp^projperty.  For,  by  the  bank* 
raptcy,  the  property  in  the  joint  eftcts  is  changed, 
being  vested  in  the  solvent  partner,  in  cotamcn  with  the 
assignees  of  the  bankrupt-partner,  who  are  bound  to  cBs* 
tiibute  these  eSkct»  pari  passu  ;  which  obligation  might 
be  defeated,  if  the  solvent  partner  had  the  power  of 
disposing  of  them  in  discharge  of  debts  as  he  pleased. 
I^  indeed,  die  act  of  bankruptcy  be  secret,  so  that  the 

Other 
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odier  paftfior  ha»  na  knowledge  of  it|  tUs  aetmsy  uccoxA^  lSl6«r 
ing  to  t)ke*dsoliioos(«X  to  fima  an  wccptiod ;  and^m  '  '  ■ 
sBflli  oaeeS)  tha  sclvoil  pBitner  has  baoti  allowed  to  ag^itut 
dispoM  of  the  joiat  elfectik  But  thoio  deciaiom  do  nol 
apply  to  the  present  case.  Wherefore^  the  plalntifi»  are 
entitled  to  the  whole  of  the  money  paid  to  the  defend- 
ants; and,  if  not  to  the  wholes  at  aU  events  to  a  moiaty, 
they  having  deelared  aa  assignees  of  J.  W.  Harv^  as 
well  as  aasigiiecs  of  both  the  partners,  {b) 

For  ibe  defendants  it  was  answeredi  -^  that  as  by  the 

baakroptcy  of  J.  W*  Harvey  his  assigoces  became,  as  it 

was  admitted,  tenants  in  conamon  with  M^  B.  Havoc;/  of 

the  partnership-efifectSy  this  action  would  not  lie  against 

the  defaidantSy  who  claimed  under  Mm  B.  Haroeyy  n^ 

more  than  It  would  lie  against  JU*  £,  Hurvej^  himself 

According  to  Lord  Mamjkldf  in  FiMiy.Hanbiiry{e\ 

^<  the  assignees  could  only  be  tenants  in  common  of  an 

UBdivided  moietyi  subyect  to  all  the  rights  of  the  other 

partner^"    Non  ^amtta^  that  the  other  partner  might 

not  be  a  creditor  of  the  partnership  to  ten  tunes  the 

yaloe  of  all  the  eftcts ;  and  this  could  only  be  aacer« 

tained  by  an  account,  to  be  taken  between  the  p^rtneirs 

in  a  court  of  equity*    Before  this  was  ascertained^  if 

ilf.  A  Harvey  had  himself  received  the  money  paid  by 

BamsboiUm  and  Ca,  or  the  debt  due  from  Wad€f  how 

ooald  the  assignees  have  recovered  against  hiniK  seei(\g 

that  these  monies  were  as  much  his  property  as  theirs  ? 

And  if  M.  B.  Harvey  would  not  have  been  liable  in  that 

(a)  Fox  V.  Hanbury,  Cowp,  445.  Smith  v.  Siokes,  1  £ast,  563,  Smith 
▼.  Qriea,  ib.  369. 

(6)  Smith  V.  Coddard,  3  Bos.^PuL  463* 

(0  Coy^  449.  Also,  per  £[vlt  C.  J.,  12  Mod.  446. ;  and  per  Ld, 
Harduf.,  in  West  t.  Skip,  1  Vet,  239.,  recognized  in  Taylor  ▼.  Fidds, 
4Pte.99e. 

case. 
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1816.  case^  no  more  shall  the  defimdantsy  who  are  ^  uuae 
with  M.  B.  Harvey^  be  liable  in  this.  Sappodng^  how- 
ever^  this  action  to  be  maintainable^  SmUk  ▼•  Goddtard 
is  an  authority  that  no  more  than  a  moiety  shall  be 
recovered. 

Lord  ELifeNBORoiTH  C.  J.    I  think,  in  this  casei  the 
Action  is  not  maintainable  j  and  that  the  doctrine  which 
has  been  urged  to-day»  that  the  baniomptcy  of  one 
partner  is,  to  aH  purposes,  a  dissolution  of  the  partner- 
ship,  has  been  pushed  to  an   extent  which  the  law 
does  not  warrant    For  future  purposes,  it  may  operate 
as  a  dissolution,  so  as  to  prevent  the  solvent  partner 
from  dealing  with  the  partnership-property  as  if  the 
partnership  cdntinued ;  but  most  certainly  he  has  a  lien 
on  the  joint  iunds  in  his  hands,  in  respect  of  all  claims 
which  were  consummate  at  the  time  of  the  bankmptqr. 
In  this  case,  the  solvent  partner  has  applied  part  of  those 
funds  in  satisfaction  of  such  a  claim ;  and  to  take  the 
money  out  of  his  hands,  or  those  of  the  defimdants  may 
be  to  his  prqudice^  before  the  account  is  taken  between 
the  partners.    It  seems  to  m^  that  until  the  account  is 
taken,  and  it  is  ascertained  whether  the  assignees  are 
entitled  to  recover  a  balance  against  the  solvent  partner, 
this  action  is  premature.      To   entertun  this  action 
would  be  pregnant  with  all  the  inconveniences  that  would 
attend  an  action  upon  an  unliquidated  account  between 
partners. 

BayIKt  J.  t  am  entirely  of  the  same  opinioil.  t( 
this  action  is  maintainable,  the  consequence  would  be^ 
that  afler  an  act  of  bankruptcy  committed  by  one  part- 
ner the  partnership-house  must  immediatdy  be  dosed; 

but 


i 
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bat  sucli  a  consequence  is  directly  contrary  to  the       1816. 
cases  of  Fox  v.  Hanbury  and  Smith  v.  Oridl.    If  several       Z, 
persons  enter  into  partnership,  either  for  a  definite  or  an       agqintt 
indefinite  time,  each  partner  is  at  liberty  to  ^ply.  the 
joint  funds  in  payment  of  the  partnership  debts ;  and 
each  has  a  lien  on  those  funds  for  his  own  indemnity, 
limited  to  their  being  applied  to  the  payment  of  part- 
nership debts.    "When  one  of  several  partners  becomes 
bankrupt,  he  puts  himself  by  that  act  out  of  the  part- 
nership, and  ceases  to  have  any  fiirther  controul  oveif 
the  partnership  property:    the  whole  of  his  rights  pass 
to  bis  assignees.    But  this  does  not  prevent  the  remain- 
ing partners  from  exercising  the  controul  which  rests 
witli  them  over  the  property,  to  take  care  that  it  is  duly 
apt>Ued  in  liquidation  of  the  partnership  debts.     If  this 
were  not  so,  in  what  a  situation  would  the  solvent  part- 
nets  be  placed.    For  if,  in  this  case,  a  creditor  had 
applied  to  Jtf.  JB.  Haroey  for  payment  of  a  partnership 
debt,  and  he  were  precluded  by  the  bankruptcy  of  jr.  W. 
Haroey  from  paying  it,  the  consequence  would  be,  that 
having  funds  of  the  partnership  in  his  hands  fiiUy  suffi- 
cient to  satisfy  the  demand,  he  must  nevertheless  become 
liable  to  arrest  and  to  be  detained  in  prison.    And  the 
areditor  also  would  be  in  this  dilemma,   that  having. 
funds  to  look  to  for  the  discharge  of  his  debt,  he  could 
not  obtain  payment,    because  he  could  not  properly     ^ 
receive  what  the  other  was  unable  to  pay.    The  solvent 
partner  would  say  that  he  was  liable  to  account  with  the 
Bsaignees  of  the  bankrupt  partner,  and  thus  leave  the 
partnership  creditor  unpaid.    This  seems  to  me  to  be  a 
€X>nseqnence,  the  inconvenience  of  which  is  sufficiently 
obvious.    It  is  argued  that  a  distinction  is  to  be  made 
in  the  present  case^  because  both  Jf.  B.  Harvey  and  the 
Vol,  V.  A  a  defend- 


Catctnt. 
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ldl$.      defendants  were  nwar^  of  th^'^net  of  bftiikniptcy ;  but  I 
„  ask^  whether  thid  Wa^  not  a  bon&  fide  paymeftt  to  a  per^ 

agtinsi  son  who  Wail  entitled  to  receive  it  ?  If  it  were^  the 
knowledge  which  they  poMessed  of  the  act  <^  bankf  tt|>iqr 
does  not,  at  it  seems  to  me^  distinguish  the  case  ftom 
those  of  JFhif  Vi  HaiAury  and  SnMk  t.  OritIL  In  J»sMA 
T.  tkiett^  Lord  Kenym  considered  that  the  wholes  Md 
not  a  inotety  onlyi  of  the  partnership  property,  delitered 
by  the  solvent  partner  in  satisfhotion  of  a  partnership 
debt|  passed  by  the  transfisr. 

Abbott  J.  I  take  the  case  tt>  be  this^  that  M^B^ 
Hafvejfi  the  solvent  partner,  knowing  that  ,the  other 
partner  had  committed  an  act  of  bankruptcy,  implied 
the  partnership  effects  in  discharge  of  a  partnership  debt* 
Now,  there  is  no  doubt  that  the  partnership  effects  were 
liable  in  some  way  or  other  to  this  demand ;  but  It  has 
been  contended^  that  the  power  of  the  solvent  partner  to 
dispose  of  the  partnership  efibcts  in  this  way  ceased  by  the 
act  of  bankruptcy.  The  inconvenience  of  such  a  eonse* 
qoence  has  been  well  pointed  ont  by  my  Brother  Bt^^i 
and  struck  me  in  the  early  pait  of  the  Argvttent(  bnt^ 
however  great  the  inconvenience,  it  could  not  nVall 
against  the  law,  if  there  were  mtborities  to  shew  it.  But 
so  iar  from  this  being  the  case,  I  own  I  jkhink  the  author 
rides  are  the  other  way.  I  consider  it  as  plainly 
dedociblo  from  tly  case  <^  JPar  v.  Hdnbtary^  tbat  i^  sol^ 
vent  partner,  without  notice  of  tbo  bankruptcy  of  the 
other  partner^  may  lawfully  di^fxise  of  the  partnerriiq) 
propertjT^  In  Smith  v.  OrieUf  1  do  not  find  it  stated 
negatively  that  the  solvent  partner  had  not  noti^ ;  and 
I  should  rather  idEor  from  the  caae  tbat  be  bad,  bsaanse 
it  BtaieB  that  a  oommisssoii  of  bankn^y  ha4  Mttied 
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befim  the  time  whdti  th6  tfatisfei'  Was  tnade.  fiut  U  I^IS. 
does  not  appear  to  me  thftt  a  khoWledge  of  the  &cl  g^_^^ 
makes  any  diflfcrence :  the  bgal  right  cannot  refetilt  froia  j^^^- 
the  abaenee  of  knowledge.  IF  A  solteAi  partnef  U  hoi  hi 
liberty^  after  the  bftkikfaptt^f^  of  6M  t^Hrther,  to  ftp^ljr 
thb  paitnef§hip  fhnds  to  thte  discharge  of  pftttti^ih^t) 
debt^^  he  may  be  mined  m  the  iUidst  of  abtmdfit(6e  bi 
ptopetty  tslpable  of  psyihg  dl  the  debti;  ktid  tb«  ttt^ 
d!tdi^  alsa,  must  wait  lihtil  such  titnd  ifts  assignees  tite 
efaoiefii  and  it  is  iheii'  pleaMite  tb  m^ke  distribiliion.  tt 
appears  to  me^  that  th^  efikl  of  one  pdttn^i^  haxikftpit^ 
is,  to  deprive  htm  of  the  power  of  dispdidtion,  ahd  to  vest 
ill  his  assignees  a  right  to  such  iSUrpliis  ks  the  banki^tipi 
himself  Would  hare  bad  i  but,  neverthele^^  the  paniiet 
wbd  hte  ticft  cominitted  dn  adt  of  barikfupt^y  tekdili  hli 
power  of  disposing  of  the  pattner^Aiifl  efftets,  id  i^ayihitif 
^  the  patiiiership  debts.  If  thift  power  Wefe  exeMlsed 
with  A  tiew  of  gitiiig  a  ftAudaleht  t)fefei'ence)  it  WOold 
lead  to  k  different  eondusioh ;  bdt  fraud  i«  not  stitted, 
and  cannot  be  ititend^.  As  fitt*  ^s  tmy  imendment  tuti 
be  made,  I  should  infer  thtitGtArtffi  ibfil  n^m^  thftt 
M.  B»  Harvejff  supposing  hf  was  of  ability  to  discharge 
all  the  partnership  debts,  went  on  as  long  as  he  could, 
until  he  found  his  hopes  disappointed. 

HoLROTD  J.  I  am  entirely  of  the  same  opinion.  It 
appears  to  me  that  knowledge  of  the  bankruptcy  makes 
no  difference.  It  is  not  stated,  that  it  was  in  the  contem- 
plation of  M.  B.  Harvey^  or  of  the  defendants,  thftt  M. 
B.  Harvey  would  become  a  bankrupt,  which  would  have 
been  a  material  fact  to  distinguish  this  from  the  other  . 

cases.      I  apprehend  the  bankruptcy  of  J.  W.  Harvey 
did  not  avoid  or  diminish  the  lien  which  M*  JB.  Haroey 

Aa  2  had 
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181&  had  upon  the  partnership  effects;  and  if  it  did  not,  it 

.  follows,  that  no  person  could  have  claimed  to  take  the 

agaifui  effects  out  of  his  hands,  until  after  an  account  taken. 


CUCKXT^ 


which  must  be  taken  in  equity.  If,  then,  M.B.  Harvey 
had  a  lien,  for  what  purpose  was  this  lien  but  for  the 
purpose  of  paying  the  partnership  debts,  and  protecting 
his  own  rights  ?  How  does  the  bankruptcy  d[  J*  JV» 
Harvey  alter  the  jus  disponendi  of  his  partner  to  this 
extent  ?  It  seems  to  me  that  it  makes  no  di£ference  in 
this  respect.  It  is  contended,  that  this  action  may  be 
supported  either  for  the  whole  or  for  a  moietyt  As  to 
the  latter,  it  cannot  be  maintained,  except  on  the 
ground  that  one  partner  may  sue  for  his  moiety.  But 
can  it  be  contended,  that  if  money,  which  is  the  joint 
property  of  the  partners,  .be  received  by  a  third  person, 
one  of  the  partners  may  sue  him,  and  recover  his  moiety? 
If  not,  neither  can  it  be  contended  in  favour  of  his 
assignees.  This  is  money  paid  by  a  solvent  partner,  in 
discharge  of  a  partnership  debt,  which  by  law  he  was 
bound  to  pay.  It  appears  to  me  this  action  is  not 
maintainable  on  either  ground* 

Judgment  ibr  the  deiendant^« 
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Leadbitter  against  Farrow.  I^2S!S^ 


;\roiwin60r  ISOu 


A  SSUMPSIT   upon  a  bill  of  exchange   and  the  AnagnttoA 
money  counts.     Flea,  non-assumpsit.     At  the  trial  to  whompUun- 
before  Lord  EUenborough  C.  J.,  at  the  London  sittings  oriiioniy,m 
after  last  Hilary  term,  there  was  a  verdict  for  the  plain-  cureVwu  upcm 
tiff,  damages  50/.,  subject  to  the  opinion  of  the  Court  -J^^  ^'^ 
u  pon  the  following  case :  "•"•  ^  *• 

^  ^  °  amount  upon 

The  plaintiff  and  defendant,  at  the  time  of  drawing  theflnnin 

.  .  Zondon,  the 

tlie  bill  in  question,  resided  at  Hexham.     The  defend-  two  flnna  bemg 
a.nt,  who  was  a  tanner,  was  also  agent  of  the  Durham  Held,  that  the 
bank,  in  which  capacity  he  acted  from  Jui^,  1812,   to  ISI^H^  ^1- 
Jtdy^  1815,  when  the  bank  failed.     On  the  8th  of  Jmh^,  ^^Sf^t^tf^ 
1815,  the  plaintiff  sent  50/.  to  the  house  of  the  defend-  ''^  •«•;«.  •»* 

'  '^  Mippoted  that 

ant,  in  order  to  procure  a  bill  upon  London  for  the  ^®  ^^  ^"^ 

drawn  by  him 

amount,  and  the  defendant  filled  up  and  signed  the  bill  at  iach»  and  on 

account  of  the 

in  question  upon  one  of  the  printed  forms  of  the  Durham  country  bank, 
bank,  and  sent  it  to  the  plaintiff.     The  following  is  a  agent  paid  orer 

copy  of  the  bill :  the  money- 

«*  N.  G.  205. 

502.  Hexham^  June  Sth,  1815. 

Forty  days  after  date,  pay  to  the  order  of  Mr.  Thomas 
,Leadbitter  fifty  pounds,  value  received,  which  place  tp 
the  account  of  the  Durham  bank,  as  advbed. 

Messrs.  Wetherell,  Stokes^  M(mjbray%  Hoflingmortf^, 
and  Co>  bankers,  Lcmdon* 

(Signed)        ChriUr,  Farrtm'* 

The  persons  who  constiti^te  the  firm  upon  which  the 
biU  was  drawn,  are  the  same  who  constitute  the  firm  of 

A  a  3  the 
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}9l§'       the  Durham  bank,  that  bank  having  a  house  in  I/mdon^ 
LxASBiTTiB,    ^P^^  which  they  were  in  the  habit  of  drawing  bills, 

mind        which  they  wished  to  make  payable  there. 

The  bill  IQ  qn^stioii  WM  ^rawn  in  tho  ainne  form  as 
had  been  nsed  by  the  defendant  since  June^  1813,  before 
which  time  he  had  been  in  the  cour^f:  pf  i^9u;nff  bflls 
dr^wn  in  the  name  of  one  of  the  partners  of  the  Dut' 
ham  bank,  He  djd  not  draw  bills  on  his  own  account 
in  this  fornii  ngr  upon  the  same  parties.  The  plaintifi^ 
whei}  he  sent  the  50/.,  and  obtained  t]ie  bill,  knew  th^ 
the  defendant  was  agent  of  the  Durham  ban)(  at  Herham^ 
and  that  ihe  Durham  bank  drew  upon  a  house  in  Xon- 
don^  and  \\e  supposed  tliat  (he  bill  was  given  by  th^  d^* 
fendaut,  as  agent,  and  on  account  of  the  Durhapi  bank, 
to  wjiich  the  defendant  paid  over  the  50L  The  bill, 
when  due^  w^  presented  to  ^e  draweeS|  and  payment 
refused,  and  due  nqtic^  was  given  to  the  defendant. 

The  question  for  the  opinion  of  the  Court  was,  wh&- 
pier  fhe  plaintiff  was  entitled  to  recover. 

Tindal^  for  tl^e  plaintifi^  argued,  that  the  defendant 
was  liable,  there  being  nothing  on  the  face  of  the  bill  to 
shew  that  it  was  drawn  by  him  as  an  agent  who  was  acting 
only  for  his  principal.  The  defendant,  in  order  to  pro- 
tect himself,  should  have  expressed  on  the  bill,  that  he 
drew  it  as  agent  only,  or  by  procuration ;  or  at  least  that 
it  vTMjbr  the  Durham  bank ;  for  the  expression,  ^*  to  be 
placed  to  the  account  of  the  Durham  bank,  as  advised,*' 
imports  nothing  more  than  that  the  drawer  had  a  credit 
,  with  the  Durham  bank  to  the  amount,    and  that  the 

drawees  were  to  look  to  that  credit.  So,  where  a  bill 
was  addressed  to  t^e  drawee  as  cashier  of  the  Yi^k 
JJiiilding's  Com^anyj  at  tlieir  house^  and  was  accepted  hf 

him 
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bun  gfi^rtllyf  it  was  held  tb^t  bo  w^g  personimy  an*  1 81 8* 
ivcrabl^^  notwiihstapdipg  the  bill  wfi9  addre89«d  to  jT^^^ 
to  him  IB  «  limitad  characteri  (^}  As  to  the  plaintiff's  a^ninti 
knowledge  that  the  defendant  was  only  an  f^nt,  it  is  to 
be  recollected  that  this  is  a  (k>ntract  in  writing,  founded 
on  the  custom  of  merchants,  which  cannot  be  varied 
by  matter  lying  in  parol  dehors  the  instrument,  (b) 
Xbereforoi  upop  fi  policy  of  assurance  from  4rchan^el  to 
X^honif  where  the  defendant  sought  to  shew  by  parol, 
that  the  risk  was  to  commence  only  from  the  Dawns^  it 
W|0  proBOiuioed  by  Pemberton  C.  J*|  *^  That  a  merch^t 
should  no  more  be  allowed  to  go  from  what  he  had 
subscribed  in  a  policy,  than  he  that  subscribes  a  bill 
vS  exchange  p^able  at  such  a  day  shall  be  allowed  to 
go  from  it,  and  say  it  was  agreed  to  be  on  condition, 
^q,"  («)  And  surely  the  defendant  cannot  go  from 
that  which  he  has  here  subscribed  in  a  more  important 
particular  than  if  he  be  allowed  to  say  that  the  plaintiff 
](new  him  to  be  an  agent  only,  and  therefore  he  is  not 
answerable.  Besides,  it  does  not  follow,  because  the 
plf^inti^  knew  him  to  be  an  agent,  that  the  defendsmt  is, 
thereforei  exempted  frpm  personal  liability.  Contracts 
^fe  fr^ueytly  made  by  persons  who  are  known  to  be 
agents,  yet  are  personally  liable,  ((f)  The  defendant, 
therefore,  in  order  to  exempt  himself,  onghtto  shew,  not 
only  that  the  plaintiff  knew  him  to  be  an  agent,  but  that 
1^^  also  nnderstood  that  the  defendant  was  not  to  bo 
answerable  vltrd;  whereas  the  contrary  is  apparent 
from  the  case ;  for  if  the  defendant  be  not  liable,  no 
one  else  is :  the  drawees  are  not,  for  they  have  not  ac* 


(c)  /Caimes  ▼.  Kni(fiUeyt  Skijya,  54. 

{d)  jfypUttmr.  BMt,  5Ani,  US.    Le^kmrt  t.Xdyrf,  5  Ihwti,  HBm 

A  a  i  cepted; 
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J  816.       cepted  y  Dor  the  Durham  bank,  for  there  is  nothing  in 
^  ^""^        writinir  to  bind  them ;  and  as  the  Durham  bank  and 

XJUOBITTKa  ^ 

agama  diawecs  were  identified,  it  may  well  be  intended  that  a 
second  name  was  added  us  drawer,  to  give  th?  bill  a4« 
ditional  cun^ency. 

Scarlett^  contra,  endeavoured  to  distinguish  the  cases 
cited  for  the  plaintiff.  As  to  Thomas  v.  Bishop^  he  ob- 
^rved,  that  the  plaintiff  had  no  knowledge  of  any  agency, 
except  as  far  as  it  might  be  inferred  from  the  bill's  being 
addressed  to  the  drawee  as  cashier,  which  the  Court 
considered  as  only  descriptive  of  the  party ;  for,  though  a 
cashier,  he  might  well  accept  on  hb  own  account ;  and 
the  rest  was  merely  local  reference:  but  it  is  remarkable 
that  the  Court,  upon  that  occasion,  referring  to  a  case 
in  Carth.9  took  the  present  distinction,  saying,  **  It  might 
have  been  otherwise  if  the  action  had  been  by  J^  & 
\  who  was  privy."    And  what  was  there  said  as  to  the 

non-admissibility  of  matter  dehors  the  writing  was  said 
only  as  it  regarded  any  matter  to  charge  third  persons, 
h  €•  the  York  Buildings  Company.  But  it  is  the  daily 
practice  to  admit  evidence  explanatory  of  written  con- 
tracts, in  order  to  shew  the  real  nature  of  the  transact 
tion ;  as  that  a  bill  of  exchange  was  drawn  for  accom- 
modation, or  by  a  servant  only.  With  respect  to  the 
personal  liability  of  agents,  upon  contracts  in  which 
they  are  known  to  act  as  agents,  it  is  observable,  of  the 
two  authorities  quoted  in  favour  of  this  position,  that  in 
one  the  plaintiff  had  no  knowledge  that  the  defendant 
drew  the  bill  as  agent;  and  the  other  was  a  case  of  co- 
venant. And  as  to  the  argument  for  the  necessity  of  this 
defendant's  liability,  drawn  from  the.  supposed  irre- 
sponsibility of  any  other  part^,  it  may  be  answ^ied,  that 
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the  Durham  bank  is  liable^  in  the  same  manner  as  ship*       18I6* 
owners  are  liable  upon  a  charter-partyi  not  under  seal,  ' 

executed  hj  the  master  on  their  behal£  ugahut 

Xx>rd  Ellenbokough  C.  J.  Is  it  not  an  aniversal  rule 
that  a  man  who  puts  his  name  to  a  bill  of  exchange  thereby 
makes  himself  personally  liable,  unless  he  states  upon  the 
lace  of  the  bill  that  he  subscribes  it  Jar  another,  or  by 
procuration  of  another,  which  are  words  of  exclusion  ? 
Unless  he  says  plainly,  '*  I  am  the  mere  scribe^"  he  be- 
comes liable.  Now,  in  the  present  case^  although  the 
plaintiff  knew  the  defendant  to  be  agent  to  the  Durham 
bank,  he  might  not  know  but  that  he  meant  to  offer  his 
own  responsibility.  Every  person,  it  is  to  be  presumed, 
who  takes  a  bill  of  the  drawer,  expects  that  his  respon- 
sibility is  .to  be  pledged  to  its  being  accepted.  Giving 
full  efiect  to  the  circumstance  that  the  plaintiff  knew  the 
defendant  to  be  agent,  still  the  defendant  is  liable,  like 
any  other  drawer  who  puts  his  name  to  a  bill  without 
denoting  that  he  does  it  in  the  character  of  procurator. 
The  defendant  has  not  so  done,  and,  therefore,  has 
made  himself  liable.  I  do  not  say  whether  an  action 
would  lie  against  the  Dwrham  bank,  because^  consider- 
ing it  in  either  way,  it  would  not,  as  it  seems  to  me^ 
affect  the  liability  of  the  defendant, 

Batlet  J.  I  am  entirely  of  the  same  opinion.  The 
drawer,  by  the  act  of  drawing,  pledges  his  name  to  the 
bill's  being  duly  honoured;  and  though  the  plaintiff  in 
this  case  knew  that  the  defendant  was  an  agent,  he 
pight  «)8o  knpw  that  he  h^d  given  this  pledge* 

Abbott 


1816. 

LKADBnrijk 

agahui 

FAmMiff 
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ABBOTT  J^  I  am  a1«o  of  tb^  snmi;  gpinira^  Tb^ 
Ii»rty  do«!i  qQt  8h9w  th^t  ^b9  bill  w«s  not  token  ACCQid^ 
ing  to  the  effect  wliioh  it  Uea^l  on  tbc^  ff^oe  Qf  it. 

Ho;,^PY»  J^  I  apprehend  thgt  no  action  wo^4  lie 
pn  th^  billy  i^i^c^t  ^f«^in^t  tbosQ  wbp  ar«  the  piyrties 
tpitf 

Judgment  fbr  the  Plaintiff 


Tunday, 


pATT£t7  and  Others  against  Thompson. 


« 

Tbtmv^      nTROVEB,  for  108  tons  pf  whe^t.    pisa,  not  guU». 

Tcndormayitop    A.  •     *-       ▼ 

m  ^trnoTtt  be-  ^t  the  trial|  before  Jpe  jBlanc  J*»  at  the  I/iwa^ 

fore  the  goods  ,  j.       #«         t  i   . 

come  to  the      j^  asft>^^  191$,  there  w(^  averdipt  (or  the  plam- 
Tendee'^i  factor,  tifisy  damageii  3Q0Q/.,  §ubject  tQ  the  opioion  of  the 

^though  the      gQ„,^^  uppn  a  ca?e,  which  stated,  that  the  plaintiffs  wQr€t 

Tnerchants  at  We^tpart^  in  Ireland^  that  Hkkmm  and 


Co,  were  merchants  at  Publinf  and  that  the  defei^di^t 
was  the  proyidonal  assignee  of  Hodgson  and  Ca>  bank- 
niptfli  who  were  merehants  at  JLivetpool,    On  th^  ?8th 


factor  has  the 
bUl  of  lading, 
indorsed  to 
order,  in  his 
hands,  and  is 
under  accept* 
ance  to  the 
vendee  on  a 

count;  where-  M<^^  19H]|  the  plaintiffs  wrpte  to  Hickman  ^d  Ca» 
case',  where  the  informing  them  that  they  had  that  day  commenced 
bankrupt,  and    loadjng  the  brig  AndxDchf  of  Beaumaris^  Owen  master, 

the  factor  also 
became  bank- 
rupt, and  the 
messenger 
under  the  fac- 
tor's commis< 


Mfith  wheat)  and  of  which  they  made  them  an  offer, 
<^  sav  about  100  tons  our  best  whe^t,  kiln  dried, 
screeneda  and  free  on  board,  at  S4i.  6£{.  per  bi^rreli  of 


■ion,  upon  the 

arrival  of  the  iUp,  went  mi  board,  and  seiied  the  cargo,  the  agent  ef  Ike  tettdor  htTliig 
preTiouftly  given  notice  to  the  cuptain  to  deliver  the  cargo  tQ  him,  and  th^  ca,ptai|i  fasffing 
agreed  thereto :  Held,  that  trorer  would  lie  by  the  vendor  against  the  att^ce  of  tbe  btok- 
rupt  factor. 

SOstone^ 
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20  stpne,  payable  by  our  bill  on  yourselves,  at  three       l^l^t 
ingp({is'  date,  ffon^  the  ^^te  of  bill  pf  Jading."    On       — • 
thf  90tli  Mavy  flicJ^man  and  Cp«  YTPtf  to  the  plaintiffs       fi^m^ 
in  n^wer,  accepting  the  oS^x^  Ap4  requiting  to  be  ad- 
vised '^^  time,  to  have  an  insprance  ^^ec\^.    On  the 
6th  June^  the  plaintiffs  inclosed  \9  theqi  tl)^  invoice  and 
bill  pf  lading  for  1Q8  tons,  apd  drew  upon  them  for  the 
price,   by  three    bills    to    their  order,    atnoupting  to 
150^/.  Qs,  i^.,  which  Hicl^an  an^  Co.  retprped  on 
(he  8th,  accepted.     The  case  then  set  forth  a  series  (if 
letter^  betw^n  Hicjcman  and  Co.  and  Hodgson  and  Qp.| 
as  follows. 

*'  Hicjcman  and  Co.  to  Hodgson  and  Co.,  30th  Maif^ 
}SH»  You  have  inclosed  ^  bill  of  lading  for  560  barrels 
of  wheat,  shipped  on  board  the  Content,  Captain  Wilson* 
You  will  please  make  the  necessary  Insurance.  You 
xmU  also  effect  insurance  on  100  tons  qf  toheatj  shipped  at 
Westport,  on  Board  the  brig  Aml^ch^  of  BeaumariS| 
J.  Owen  master :  this  vessel  is  now  in  port,  and  ready 
for  sailing." 

^<  Hodgson  and  Co«  to  Hickman  and  Cq|  4th  ^tm^. 
The  biU  pf  lading,  per  Content,  is  received,  at^d  the 
insurance  effected  on  "wheat,  per  Amlwch,  from  West- 
port,  particular  of  which  is  annexed.  The  two  bills 
inclos^  in  yours  pf  the  1st  instant,  (imounting  to 
2584/.  6s.  6d.  afe  to  your  credit,  and  the  three  draft? 
advised  of,  together  1 5502.,  shall  meet  due  hpnour." 

**  Hickman  and  Co.  to  Hodgson  and  Co.,  6th  June. 
Inclosed  you  will  receive,  Atkinson  ^nd  Co.  on  C.  and 
&  Hatfs,  2001. ;  B.  Banfield  on  F.  Banfield,,  6001. ;  our 
draft  on  A.  Atkins,  876/.  4s.,  which  please  put  to  our 
credit.    We  have  valued  on  you  to 

**  Hugne^ 


TteMTMII. 
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m 

IBIS.  £. 

^  Hugnef  Beauman^  and  Co.  «    500 

^  Thomas  Abbott^  in  three  bill%    -  1200 
««  Samuel  MaUhems  -  -    200 

«  John  Tomlinsan  -  -    400 

"  Denis  Midan         -  .        -       40 

<<  Lyndon^  Bolton^  and  Co.  *  1000 

**  To  which  please  shew  honour.** 

^^  Hodgson  and  Co.  to  Hickman  and  Co.,  10th  June. 
We  wrote  to  you  on  the  Sth,  and  are  since  favoured 
with  yours  oF  the  6th  instant,  inclosing  three  drafts, 
amounting  together  to  157G/.  45.,  which  we  placed  to 
your  credit.  Your  six  drafts,  together  3340/.,  shall 
meet  due  honour,  according  to  your  advices.  Inclosed 
are  account  sales  of  wheat,  per  Fanny^  the  net  pro- 
ceeds, 1245/.  19/.  dJ.,  are  to  your  credit,  as  are  also 
your  sales  per  Clyde^  amounting  to  lOdO/.  35.  lOd, 
herein  handed  you." 

^'  Hickman  and  Co.  to  Hodgson  and  Co,  8th  June* 
We  inclose  three  bills,  amounting  to  1581/.  7s.  GdL,  to 
the  debit  of  your  account :  you  have  also  inclosed  a  bill 
of  lading  for  804  barrels  of  wlieat  shipped  at  Westport, 
on  board  the  Amlwch.  There  is  no  fresh  com  coming 
to  market  all  over  the  kingdom  :  the  growing  crops  of 
both  oats  and  wheat  look  very  badly,  particularly  the 
former.  Since  our  last  advices  we  valued  on  you  09 
follows ;  viz.  in  three  drafts,  to 

JB.  5.       dm 

«  N.  Mahon        -  .       700     0    0 

^  J.  Hills  -  .       188     9  10 

^«  miliamson  wi  Co.      -    2000    0    0*' 

**  Hodgson 
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**  Hodgson  and  Co.  to  Hickman  and  Co.,   1 1th  June.       1816. 

We  are  favoured  with   yours  of  the  8th  instant,  in- 

closing  three  billsi   1581/.  Is.  6d,  which  are  placed  to        offtm^t 

Tuoimox. 
your  credit :    it  also  inclosed  bill  of  lading  for  wheat, 

per  Amhvckf  which  shall  have  our  best  attention  on 
arrival.  Your  three  drafts  for  2882^  9s.  lOd.  shall 
meet  due  honour." 

On  the  2d  June,  Hodgson  and  Co.  effected  an  insur- 
ance in  their  own  names,  on  the  wheat  in  question,  for 
ISOO;.,  in  pursuance  of  the  letter  to  them  of  the  SOth 
JUoy,  and  on  the  8th  June  the  Amlwch  sailed  for  Liverpool^ 
with  the  wheat  on  board.     By  the  bill  of  lading  the 
wheat  was  made  deliverable  at  Liverpool^  to  Hickman 
and  Co.  or  assigns,  and  it  was  indorsed  by  them,  to 
be  delivered  to  Hodgson  and  Co.,  or  order.     On  the 
1 5th  of  June  Hickman  and  COf  advised  the  plaintiffs, 
thatf  in  consequence  of  several  extensive   failures  in 
which   they  were   involved,   they  found  it  impossible 
to  make   good  their  engagements.     A  circular  letter 
to  the  same  effe(;t  was  at  the  same  time  sent  by  Hickman 
and  Co.,  to  their  principal  creditors  and  correspond* 
ents.    Hickman  and  Co.  stopped  payment  on  or  about 
the  15th  Juncy  and  continued  insolvent  until  their  bank- 
ruptcy, which  took  place  shortly  after.     On  the  21st 
Jime  a  commission  of  bankruptcy  issued  against  Hodgson 
and  Co.  The  several  bilk  drawn  by  Hickman  and  Co.  on 
Hodgson  and  Co.  were  accepted  by  the  latter,  and  have 
been  proved  under  their  commission.    The  plaintifis,  on 
receipt  of  Hickman  and  Co.'8  letter  of  the   15th  June^ 
immediately  sent  one  of  their  clerks  to  Liverpool  with 
one  of  the  bills  of  lading,  and  with  a  power  of  attorney, 
authorizing  their  agent  there  to  stop  the  goods  in  tran^ 
vHu    The  derk  arrived  at  Liverpool  on  the  20th  June^ 
«&d  fonad  the  Jml/wch^  which  had  arrived  two  days 

btfort 
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1816-       befcre  him,  lying  with  the  wh Ait  on  boArd,  iti  th6  Mersof. 
p^^^      On  the  sdme  day  she  came  in^  Ge6rgt?s  dock  basin, 
•t^m       Liverpool^  and  in  the  afternoon  the  under  warehouseihah 
of  Hodgson  atid  Co.  w6nt  on  board  for  the  purpose  of 
tidciag  a  s^mpl^  but  Was  refu^  by  the  inat(^  (the  c^ 
tain  not  being  then  on  board,  and  hdving  kft  express 
orders  with  the  mate  that  the  hatchways  should  hot  be 
openedi)  whereupon  he  fetttmed^  atid  the  head  Ware- 
houseman Went  oh  board  and  told  the  mate  (the  dapfaih 
being  still  absent)  that  he  came  from  Hodgsoh  and  Co., 
the  consignees,  And  wanted  a  sample,  in  answer  ib  wbi<^ 
the  mate  Communicated  td  him  the  captain's  orders ;  btft 
upon  the  warehouseman  replying  thdt  the  next  day  irns 
market  day,   and  they  wanted  it  to  be  sheWn  at  the 
mtfrket,  the  mate  permitted  the  hattfaWays  to  be  opened, 
and  a  sample  to  be  taken.     On  the  81  st  June  the  plain- 
tiffs' agent  exhibited  the  bill  of  lading  and  power  of  at-^ 
torney  to  the  eaptain,    and  tiequtred  ddirery  of  the 
wheat  to  be  made  to  him  on  behalf  of  the  plaintiff^  and 
the  captain  signed   an  undertaking  upon  the  bill  of 
kdingi  not  td  deliver  the  wheat  to  any  person  bilt  the 
agent,  he  agreeing  to  pay  the  casptain  the  freight^  and 
guarantee  him  and  his  owaera  from  any  expense^    On 
the  2Sd  the  agent  gave  the  captain  a  bond  of  Ifldemiitf ^ 
and  tXkid  him  bis  fi«ight.    Oa  the  eveiiiDg  of  th*  flSd, 
the  Ambmth  having  got  into  a  ptopcr  birth  to  discli^i]gt 
faer  cargo,  the  messenger^  under  the  oominisnon  itMift 
agakist  HtfigBM  and  Co.,  took  pcMsenion  of  the  Mf 
and  cargo,  and  several  days  afterwatfdt  open^  thi 
hatchways^  dkofaargad  tlie  oargo^  and  delivered  it  to  llM 
detendaiit^  who  caused  it  to  be  sdid  by  ^tt^tioa.     llM 
oaae  forllMr  stated,  that  Hickman  and  Co^  d«rfaig  the 
ymH  181S  and  I814»  19  to  the  tine  of  ikek  lAopphK 


TUOMMOV* 
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pnyttent)  had  b^tl  ih  the  habit  of  consigtittig  goods  tO   .    ig[g. 

Hodgsdn  and  Co.,  to  be  sold  by  them,  as  factors  for       

Hkkman  and  Co.^  atid  had  also  remitted  to  and  drawn  ogmntt 
bills  upon  Hodgson  and  Co.,  which  they  accepted,  and 
that  the  account  between  them  was  a  running  account; 
that  at  the  time  of  the  tratisniisdoii  of  the  bill  of  lading 
in  question,  and  of  the  failure  of  Hodgson  and  Co.^ 
they  were  under  acceptances  for  Hickman  and  Co.  t6  k 
larger  amount  than  that  of  the  bills  and  goods  iremitted 
to  tliem ;  but  that,  in  coniequence  of  their  fiiilure  to 
make  good  part  of  their  acceptances,  the  balance  was  in 
&Your  of  the  estate  of  Hickman  and  Co.  The  accept- 
ances so  dishonoured,  including  the  three  bills  men- 
tiotied  in  the  letter  of  Hickman  and  Co.  of  the  8th  June^ 
were  proved  under  the  commission  of  Hodgson  and  Co., 
and  dividends  received  thereon,  bat  the  balance  still 
remains  in  favour  of  the  estate  of  Hickman  and  Co. 
The  Question  was,  whether  the  plainti&i  under  the  ciN 
cumstances  slated,  bad  a  right  to  stop  the  wheat  in 
ttamHu. 

Tlie  case  was  argued  at  the  nttings  at  SetjeafHif  Inn, 
bdbre  this  teran,  by 

jRicAardiong  for  the  plaintijfi&,  and  Jqy^  for  the  de* 

fendant.     The  authorities  chiefly  relied  on  in  favour  of 

the  plaintiffs  wei*e  Kinloch  v.  Craig  (a),  Feise  v.  Wraif  (ft), 

and  Ojgfenheim  v.  Russell  (c) ;    those  for  the  defendant 

'  were  Lickbarrcno  v.  Mason  (cf),    Cuming  v.  Brawn  {e)^ 

(a)  Z  r.A.  119.  783. 

(c)  3Il*,i.tPul.  42. 

{d)  2  7. 12.  63.    1  Jff.  SI.  357.   5  T.  B.  367.   2  ff.  BL  Sll.    5  T.  J?. 
683. 

(•)  9  Em,  S06. 
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1816.        HaiUe  v.  Smith  {a\    Wright  v.  Lowes  (i),   and  Vfriue  ▼. 

JewelL  {c)     The  Court  went  so  fully  into  the  arguments 
ngahut        in  delivering  judgment,  as  to  preclude  the  necessity  of 

a  further  detail. 


Lord  ELLEKBORouaH  C.  J.  This  is  an  aetion  by 
Patten  and  Co.,  who  are  the  sellers  of  a  quantity  of 
wheat,  against  the  defendant,  the  provisional  assignee 
under  a  cqgiinission  against  Hodgson  and  Co*,  mer« 
chants  at  Liverpool.  The  action  is  in  other  words  by 
the  JVestport  house,  against  the  representative  of  the 
Liverpool  bouse,  to  recover  the  value  of  this  wheat» 
which  was  consigned  by  the  JVestport  house,  the  unpaid 
sellers,  to  the  Dublin  house,  the  buyers,  and  by  the  DiMin 
house  made  deliverable  to  the  lAverpool  house  for  the 
purpose  of  sale,  on  account  of  the  Dublin  house.  And 
the  question  is,  in  what  character,  and  with  what  rights, 
the  Liverpool  house  received  this  cargo.  The  relation 
subsisting  between  the  parties  is  to  be  collected  from  a 
long  correspondence  that  passed  between  them,  and  is 
set  forth  in  the  case.  If  it  is  to  be  taken,  that  the  cargo 
was  consigned  to-  the  Liverpool  house,  as  a  security  fer 
advances  made  by  them,  this  may  afford  a  ground  for 
their  claim,  to  detain  the  same  until  such  time  as  they 
are  indemnified  against  these  advances,  or  the  responsi* 
bility  they  have  contracted  in  respect  of  the  cargo.  But 
the  case,  as  it  now  stands,  seems  to  me  to  go  farther,  and 
that  the  defendant,  in  order  to  succeed  in  his  daim, 
must  make  out  this  position,  that  wherever  a  principal 
consigns  goods  to  his  factor  for  sale^  and  is  at  the  same 
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time  in  a  coarse  of  drawing  on  tbe  (actor  upon  account,      '1816* 
this  sihgle  circumstance  of  there  being  mutual  credits      .  ^ 
between  them,  does  of  itself  dve  to  the  factor  a  riirhiy       agamu 
not  merely  to  detain  such  consignments  as  shall  come 
to  his  hands,  but  to  anticipate  the  possession,  and  ketip 
It  agdnst  the  unpaid  seller.     If  there  had  been  any 
specific  pledge  of  this  cafgo  in  the  course  of  the  trans- 
action, if  bills  had  been  accepted  by  the  Liverpool  house 
on  the  credit  of  this  {^articular  consigtralent,' or  if  it  had 
been  so  'stipulated,  this  would  have  been  a  different  case. 
But  it  appears  from  the  whole  transaction,  that  this  Is 
a  mete  naked  case  *of  a  factor,  to  whom  a  quantity  of 
wheat  is  consigned  for  the  purpose  of  being  sold  by  hit^, 
and  who  is  to  account  for  the  sale^  and  render  the  prb- 
ceeds  to  his  principal.    In  such  a  case,  if  the  factor  has 
recdved  the  proceeds,  he  will  be  entitled  to  his  lien  upon 
them,  to  the  extent  of  his  indemnity,  but  he  can  have  no 
rights  antecedently  to  possession  in  respect  of  the  cda* 
srgnment,  but  such   as  he  has  in  his  representative 
character  of  factor,  in  order  to  effectuate  the  object  'of 
'  the  consignment.     Now,  let  us  consider  what  were  the 
rights  of  the  Liverpool  house  as  against  the  Dublin  hotiieM 
On  the  SOth  of  Ma^f  the  Dublin  house  wrote  to  the 
plidntiffi,  acknowledging  the  receipt  of  their  letter  of  the 
28th,  making  an  ofifer  of  100  tons  of  prime  wheat,  frte 
on  board  at  1/.  145.  6d.  per  barrel,  payable  by  the  plain- 
tiflSi'*  drafU  on  the  Dublin  house,  at  three  months  from 
the  date  of  the  bill  of  lading,  and  informhig  them  that 
they  accepted  the  offer.     At  that  time,  it  is  plain  that 
the  bill  of  lading,  if  it  had  any  existence,  had  not 
reached  the  Dublin  -  house ;  and  ihdcecl  it  appears  not 
to  have  been  forwarded  to   them   until   the  6th'  of 
Jimef  when  it  was  inclosed  with  the  invoice  for  108 
Vol.  V,  B  b  toni 


J^^       ^  fV^mh  wlfjbc^  tbiey  ^opepM  ami  refviped  to  ^ 

y«^^     pJwptiffi^     Stlt  I  #nd  by  a  IfBtter  from  fjie  J^MiWn 

|)f>|i^^  of  t^^  sfupa^  ^p  w}lh  timt  ff^  wipic^b  t)i^  ac^ 

hm9p  to  eflfef t  ^  ip«|ranc0  ppofi  ^j;  PQTphM^  The 
\^V  rrfaffts  |o  othgf  n^nttfiCf  a^  nr^  Hs  tl^Sp^  w]bidi 
9)»l^8  ^4(  this  ^as  i»9tfr>i^  Wrp  t^HW  W  Pifiiwwy 

J?Q  mj^^  i»  mftd^eb  tb»t  tbi?  l>i|l  of  )adiii|r  ^bfi^  |ie 
aapt  to  theffjy  ^  fepl^  W  ^  pWgP  OP  this  |[|furttCR)#r 
accfmol ;  iim  letter  qnly  contajnf  tl^e  comnoi^  lo^nic- 
^ioDJii  a«  l)e(iy/Ben  priQpipal  aM  %ctor,  to  take  cfamge 
pf  tha  (?arj|;pes  ^p^qfije^,  pnd  io^ure  f hem.  "Pi^  qaxt 
jt^tter  Mwe^  t^^  saiq^  p9|1)e8  if  of  t|ie  6th  of  Jip^y 
Tpm\ti^g  )|i||i  tq  t^e  crpdi^  of  !^e  JJMf^  kw^  ^  ^ 
fmpi^ntf  pf  .:|j57fil  4it,  Aq4  V4)ni^g  hpw  tl»  Jpiwiifpl 
ppuji^  by  spyi^riil  ^U  to  t|ie  MWi^t  pf  934QjEf|  l?m  ppt 
f^  wprd  of  the  ^npignwpnt  by  the  4iii^h^  or  ^^t  (his 
is  (}oae  on  the  cr^t  pf  it;  ^  tfaAt  it  ^  plfuqly  nn  ap- 
.  ^puqlt  purrei^t  lietween  tfa^fp.  Then  ponai  n  let|er  of 
!())^  ^th  pf  Jfffi^,  |p  tl»e  firut  pUoe,  indoaiJig  tlireff  bSb 
ppip^nti^  to  )68|/,  7^  p^»  tP  the  debit  of  the  fwcomt 
^f  t}i^  Liverpool  l^ouae^  Ifpre  theq  19  ^  fippiittaiief;  to 
hi  9ct  against  tl^ir  foni^fss  draftsj;  H^  l^t^r  ^  in- 
ploe^  ^Q  bi|)[  of  )af)^g  fi)r  the  vMs  op  ^ofu^  the 
JMw^  i  an4  tbfan  proceeds  to  o^ier  i9#t;t^  of  »  gma- 
rfd  p^Mi^i  md  qf  flcoouQt;,  but  dQ«P  Qp^  ipfimal^  (bat 
thp  ffiv^rppoi  house  shonld  hold  this  hiU  of  lading  m^ 
^e|r  ^anc^  yf^s  satisfied.  There  i^  th^r^i|ii^  po 
^ecific  pl^edge  pf  t}^e  cargp  ;  by  p^msf^oo,  they  wpsld 
undoubtedly  have  ^c^uired  {^  l^^n  upo4  {his  fpBsigp- 
iqeot,  but  $bfre  i»  peeing  («  |^1^  |iy  Mtpdpmtipn 

the 
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t)l«  l^  of  l^idip^  ^  1^  sf^wU? ;  the  )ptte]i^  nupprt?  llMt      jl^if. 
tte  trim  pf  Wilijp  w^  s?Dt  to  them  in  t>«ir  Cftpuq^y  gf      ^^ 

%tor8,    AlthQugh  it  ^1^009  pq  to  iofpn^  th§w»  tb*t  ^    J^^ 

DnMfn  bpu^^i  ra?e  thfdr  l^^t  ftdviwi,  h»d  vftlvied  op  tbw 

tQ  3  forthqr  amQHRV  of  2®8?^»  9^-  W*t  th?r^  ii  iipt  on? 

wpir4  th^t  the  vftluii^K  vfts  oa  the  credit  pf  tl^e  biU  flf 

l^wig*   Thns  »tftnd!5  the  eQ^respondepce  whieb  vepw- 

paqied  the  ^rffts  ai)d  tb?  bjU  of  lading  IP  qpestip^i  j  ^q)) 
I  woyld  ^]^^  whether  there  is  a  syllable  throyghout  the 
whole  torching  ^  security,  or  My  thing  like  a  par- 
ticular appropriation  of  this  ^ill  of  l^isg  tp  ^y  speci- 
£ip  draft  or  l^apce?  Th|§  caye  h^  ^p  h^esed  tP 
thfit  of  ffoille  y.  ISmth^  bi)t  I  ikmlf,  it  be^  no  reseiq-* 
bhmce  tP  it.  That  wa§  a  specific  pledge  of  the  c^gq, 
by  indprseipent  and  delivery  of  the  bill  of  h^ng|  upop 
an  agreemeqt  between  th®  p^fties;^  that  the  qargp  should 
be  |keld  as  a  collateral  security,  '^le  case  wa^  thi3: 
there  wejre  two  houses  of  trade  in  Lofulon^  constitute^ 
by  tlie  same  per^ns  under  diffisrent  firmsi  the  ope  a 

* 

mercantile  house,  under  the  firm  oi  Smith  and  Atkinsonj 
the  other  a  h^ki^g  houses  under  the  firq  of  Smithy 
Sons^  and  Co.;  the  latter  of  which  having  1^  coiv 
respondent  of  the  pa^ie  of  Bnmney  who  deaired  an 
extensipu  of  credit  upon  their  house^  it  was  agreed  be- 
tween them)  that  Braame  shpuld  be  ^t  liberty  to  draw 
5000/.  weekly,  for  4  limited  period,  tp  cover  whic|i 
amounti  he  was  to  remit  theni  good  billf  on  I/mdon^  aqd 
as  a  further  security^  to  lodge  a  credit  in  their  fi^vour 
with  two  houses  at  Hamburgh^  to  the  amount  of  20,000/^ 
and  also,  (which  is  material  to  be  noticed,)  as  a  qolhiteral 
peciirity^  to  consign  to  the  bouse  pf  Smif^  and  Atkin^ 
a  cargo  of  hemp  and  irop  for  sale  on  his  account ;  i^ 
pursuance  of  which  a^eement,  the  invojpe  and  bill  pf 
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1816.       lading  indorsed  were  remitted  to  Smith  and  Atkinson, 
Now,  upon  this  statement  I  would  repeat' the  question, 

Paxtxk 

agama       whether  there  is  any  mention  of  a  security,  or  a  col- 
lateral security  in  the  present  case,  or  that  the  Livet- 
pool  house  were  to  be  placed  in  a  I'elation  to  this  cargo, 
to  entitle  them  to  any  thing  uUra  their  rights  as  &ctors? 
For  I  adnut,  that  an  agreement  similar  to  thai  in  HailU 
V.  Smith  would  have  varied  the  situation  of  these  parties, 
considered  as  principal  and  factorj  and  made  them  con- 
tractors on  a  special  account,  and  with  reference  to  dis- 
tinct securities/    I  apprehend,  however,  not  a  word  of 
this  kind  is  to  be  found  in  the  case.     In  HaiUe  v.  Smithy 
it  was  considered  by  Eyre  C.  J.,  that' the  consignment 
to  Smith  aiid  Atkinson  was  hot  merely  to'  sell  for  the 
benefit  of  the  consignor,  but  upon  trust,  that  the  pro- 
ceeds should  remain  with  Smith  and  Atkinson,  by  way 
of  indemnity  to  the  banking  house.     Again  I  ask,  is 
there  one  word  here  about  an  indemnity  to  the'ZiW- 
pool  house?     If  not,  it  is  plaiii  that  a  lien  caii  only 
attach  on  property  in   possession ;  until   the  party  is 
possessed  he  can  have  no  lien,  and  must  be  content  to 
run  the  common  risk,  but  when  once  he  is  lawfully  pos- 
sessed, he  may  retain  until  satisfied.     Thus  the  case,  as 
it  appears  to  me,  stands. with  respect  to  that  ofHaiOe  v. 
Smithy  upon  which  so  much  reliance  has  been  placed.     I 
have  also  looked  into  the  case  of  Vertue  v.  JetoeU*  and 
find  that  there  the  bill  of  lading  was  indorsed,  and  sent 
by  the  consignor  on  account  of  a  balance  due  irom  him, 
including  several  acceptances  then  running,  so  that  it 
was  in  the  nature  of  a  pledge  to  cover  these  acceptances. 
There  is  nothing  of  the  kind  in  this  case :  the  bill  of 
lading  was  transmitted  for  the  purpose  of  enabling  the 
&ctors  to  sell^  without  any  reference  to  a  loan  or 

balance 
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balance  due  to  tbem.     It  seems  to  ine»  that  this  case       1816. 
distinctly  Mk  within  the  authority  of  Kinloch  v.  Craig :  ' 

tbere^  as  here,  the  cargo  was  sent  to  Sandinum  and  Co.,  agomu 
the  factors,  who  at  the  time  of  its  arrival  were  under 
acceptances  on  this  very  account.  The  bill  of  lading,  it 
is  tru^  was  unindorsed,  and  so  far  the  fiict  differs ;  bat 
the  judgment  of  Askhurst  3.  goes  the  full  length  of  this 
case^  for  he  denied  that  as  between  prindpal  and  &ctor 
merely  the  factor  has  a  lien  till  he  has  obtained  pos- 
sesssion  of  the  thing  which  is  the  object  of  the  lien. 
And '  therefore  he  said,  "  If  Sandman  had  once  got 
the  possession,  they  then  might  have  insisted  on  their 
lien."  With  respect  to  the  indorsement  of  the  bill  of 
lading,  if  it  be  made  to  the  party  merely  as  factor,  I 
conceive  it  carrie&  his  rights  no  fiurther,  being  made  for 
the  benefit  of  the  principal.  Mow  it  cannot  be  argued 
here,  that  this  indorsement  of  the  1x11  of  lading  was 
not  made .  to  the  Idverpool  house,  in  furtherance  of  the 
duties  to  be  performed  by  them  as  fectors.  But  when 
an  alteration  of  circumstances  takes  place^  whereby  the 
factors  are  no  longer  capable  of  performing  those 
duties,  can.  their  assignees  claim  to  have  the  consignment 
which  was  made  to  the  fiictors  in  respect  of  a  personal 
confidence  reposed  in  them,  for  the  performance  of  those 
duties  which  their  assignees  cannot  execute  ?  It  is  im* 
possible,  in  the  altered  situation  of  things,  that  such  a 
claim  can  be  good.  It  seems  to  me,  that  this  is  neither 
the  case  of  a  pledge  by  way  of  security  for  advances 
made,  nor  of  an  assignment  of  the  bill  of  lading,  *  except 
for  the  purpose  of  enabling  the  factor  to  receive  the 
property,  and  carry  it  to  the  account  of  his  principal ; 
that  here,  the  unpaid  vendor  is  not  deprived  of  his 
right,  in  consequence  of  the  &ilure  of  the  vendee,  to 
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]81C;  stop  in  Mmiliu  }  $nd  tli«feftire  dMIfb  fltfUltiA  iH 
entitied  to  jodgm^t,  tht^^  hating  doii«  all  in  th«b 
p9W«ir  to  stop  tbo  cargo  by  Uyltig  didtt  to  it ;  which 
Wift  ihiftnted  oflly  by  tho  AeMeng«r  ii»d«r  the  eoiii«- 
mfeiicm  of  HoigBtm  tad  Co»  Mizlflg  th#  airgo  in  qyite 
of  the  imptftln'i  titid0ftakfaig  to  hoM  it  tbr  the  ptAidtlA ; 
and  I  am  itot  ^wart  of  any  atithotity  which  etiih^t 
with  thii  oaaa  thai  cofuiderad* 

BAtiiiv  Jb  I  am  of  tha  mm  oidnioh.  Two  pUsM 
846m  to  me  to  bd  dan?  |  ist^  that  the  unpiid  §AUt  hm 
a  right)  befera  the  goodA  raAtth  thu  purehaieri  who  hM 
bljcoffl^  ifiiolvedt)  to  itt^  them  in  immUu  i  ti^kt,  thit 
thesa  pkhitifi  did  what  amounts  to  a  itop|)age  in  tmt^ 
siiu  bafttre  tbo  proparty  arriyad  at  its  daitiBatiOki.  Thu 
otily  question  ifl|  as  to  thaxlaim  of  thf  LhifpM  hohM^ 
wlio  dariva  Utle  under  tha  DMin  houtei  who  are  tha 
purehasars.  Now^  tha  Uvm^poM  housa  had  not  raoahrtd 
tha  aottslgnmanty  th^  had  only  rteeivad  tha  biU  of 
lading)  indorsed  by  tha  DMin  honsa  to  tham  in  their 
quality  of  factors.  It  appoart  that  tha  same  amveyailoa 
wUeh  brouf^t  tham  the  bill  of  lading  indomad,  also 
appriasd  them  of  oartaio  liills  hating  been  drawn  Opon 
tham  by  tha  DMin  house;  but  whan  I  look  to  tha 
course  of  dtallng  batwaan  these  partieSi  it  is  not  pos* 
sibla  to  ascribe  tha  drawhig  of  these  bills  to  this  pai^ 
ticttlar  consignment,  so  as  to  oonsider  it  m  a  speaifio 
pledge  on  this  account.  The  course  of  dtalfaig  shews 
that  there  was  an  account  current  between  tham,  tha 
Dublin  house  remitting,  from  time  to  time,  such  bilk  as 
they  thought  proper  to  the  tAvgrpool  bottsa»  and  draw* 
lag  upon  them  without  regard  to  an  exact  correspond^ 
^nce  bttwaen  their  ranittances  and  their  drafts.   In  thsir 
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ItfMf  tmiBtf Ittiflg  tlM  trill  ^Itdihgjm  qialtidD,  Ifaqr  nmW  1 81  ek 
rrnihfbii^W  to  abdtfl  lOOOL^  aid  diMr  to  tbo  kmotini 
of  beiircioh  «00t)2(  lind  S000t»  Thb  imoiiiit^  it  is  tn^ 
wm  ftoifie^hftfv  nb^oi  tbo  vlduo  of  tbo  ttmitlitBie  mi 
cottft^tuonitf  bat  tbeio  ii  nolbiii^  hi  dio  biter  to  iilsrk 
tbo  optii^riatioii  of  the  wlmil  td  tU^so  dnrfi^  and  the 
courM  df  ddaliag  plafailj  flhMr%  tUt  it  flerer  mt  ki^ 
toided*  Under  these  dfcuiBflteacei^  tben^  Hm^  Zmt^, 
jjbifi  home  daiio%  no6  to  netida .  ptnsssiion  4if  prapOity 
Whiflh  ku  dnfy  ooted  to  (hsir  hwd^  hat  to  tfdw  pto* 
swdon  of  property  whidi  haft  neres  te$tiM  di^mf  tdi 
tfio  endosioti  of  tbo  cmiA^s  flj^bt  to  roteU  il  whSi  il  m1. 
y«t  In  fraatHk^  The  bU  6f  Uulitig  was  scnl  hy  tlio 
pbolftift  to  ^  OMtt  hdimi  tudte  an  mpdrtMidri 
thdl  tliej  wtaild  BQdkd  gMi  OntU  acbsfit^Meft  |  aiid  tkgr 
forwarded  tha  sadie  t^  ibe  Jaikrfsiri  lM}us%  As  tbate 
factors^  who  are»  therefore,  entitled  to  no  other  rights 
tbto  wBoi  dpdiiiirUj  bdoog  to  tetorai  Su^pos%  tbim^ 
tbii  whost  had  coom  inW  the  poDHSsdoU  of  thb  Zavarpmit. 
hatiBt  in  dud  fSouifse^  whaC  would  tevo  btdft  th(f  Hgitfs; 
orthekAsaigitaQS?  LfthbwhaolraftiaitladuQsdldby  At 
Lkmpod  hi>tm0  whrt  tboj  baartme  tasnknipW  tbe  JM^ 
Ml  lloiicl£^  mi^t  hwf9  ^Wfj^  in  and  inliM^  upM  it» 
reiiirQ  to  ths«i  in  sp^ciey  sol^t  t0  aoy  Uei^  whieb  tb« 
fa^tdrs  ifi%^(  bavel  9fv  ibtf  pr^porty  in  q^o  would 
hof  a  b^lOogMl  to  tbo  piiimpiil^y  So  that  bare  it  ^ 
p«Wrs  (hat  the  DuUin  hou9%  a)tbou|^  ti^e  wbaat  b#4 
basiii  aal»a%  it^  the  possession  of  tha  lAffopool  bous^ 
xo^bt  ba^a  ra^^aivi^  i^i  for  tbo  Liverpool  bousa  copb} 
haye  bad  no  lien  upon  i^  th^  balanaa  of  aacounts  b^g 
against  tba»«  Notwitbstan^g  tbii»  tbo  aisignaa  of 
tha  Xrfiif/jw0^  houBo  now  contends  that  thaprpparty  is  (p 
ba  s<^  not  fi»r  tbo  benefit  qf  tbo  iPifUiVi  boasa^  but  iov 

P  b  4  t\^ 


S6«  CASES  i«  MICHAELMAS  TERM 


Faicuc 
Tmioioxv 


1816.  the  {nirpofie  of  its  bek^  distributed  aitoong  the  cfediton 
of  the  Idverpoci  honse^  although  tiie  property  never 
aptoally  came  to  their  hands,  and  they  have  in  no  re* 
spect  performed  any  part  of  their  engagement,  by  pay- 
ment of  the  bills  Tabled  upon  them*  This  seems  to  me 
to  be'  in  sobstanoe  the  langnage  of  the  Idoerpaol  hoose» 
The  answer  to  it  u'pbun,  that  it  woidd  be  doing  a 
great  injusdce,  if  in  a  case  where  there  has  been  no 
pledge  of  the  property,  they  were  permitted  to  hold 
and  itpply  it  to  tfadr  own  use^  and  disaf^int  the  real 
object  for  whidi  it  was  sent  to  thenu  It  i^^pears  to  me^ 
therefore^  that  the  plaintifi  being  entitled  to  stop  the 
goods  «s  against  the  Dublin  house^  the  insolvent  vendees, 
this  right  was  not  determined  by  the  &ct  of  the  wndees 
having  indorsed  and  placed  the  biU  of  lacHng  in  the 
famds  of  the  Liverpool  hoose  as  Ihar  fiwtors. 

Abbott  J.  I  am  also  of  opinion  that  the  i^aintiA 
are  (entitled  to  judgment  The  case  states  that  the 
plaintiffi,  being  resident  at  Waiporl^  in  Irebmdj  sold  the 
wheat  to  the  Dublin  house^  and  transmitted  to  them  the 
bill  of  lading,  valuing  also  upon  them  finr  the  price  of 
die  wheat  which  they  shipped  for  lAverpoci.  The  Am^ 
Un  house  accepted  the  bUls  thus  drawn  upon  than,  hot 
this  would  not  prevent  the  plaintiA  from  exercisi|ig  their 
right  to  stop  tfi  tramitu^  if  drcumslatices  should^  inter- 
vene, before  the  delivery  of  the  wheat  tO'theDiiMRa 
honse^  or  their  askigns^  to  warrant  'sudi  a  slx^ppage* 
The  question  is,  whether  the  transactions  whidi  took 
place  betwten  the  Dublin  house  and  the  Uverpool  hoose 
deprived  the  plaintiffi  of  this  right  With  respect  to  tbii 
p9X%  of  the  case,  it  appears,  that  the  Dublin  house  having 
dv^  ^fa^  invoice  #dd  bi}l  of  lading,  «id  having  so- 

(?epte4 
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cepted  and  returned  to  the  plontiffi  their  drafts  ibr  the       18rl6  r 
prioei  finrwarded'the  bill  of  lading,  together  with  bills  of       p^^k  ' 
exdiange;<  to  the  amount  of  15001.  and  upwarcU,  to  be     j!^^*^ 
placed  to  thdr  credit  to  &e  Liverpool  hoose,  advising 
them,  at  the  same  time,  that  they  had  valued  on  them  - 
to  the  extent  of  about  3000?. ;  this  amount,  as  it  is  ob- 
served, nearly  balancing  the  value  of  the  wheat,  and 
the  remittances.    The  case  states  a  prior  transaction  of 
the  consignment  of  wheat,  by  means  of  a  bill  of  lading,  ' 
and  of  the  remittance  and  drawing  of  biUs  between  the 
same  parties.    From  all  which,  I  think,  it  sufficiently 
appears,  that  these  parties  were  engaged  together  in 
a  course  of  dealing'  as  principd  and  &ctor;     Things 
being  in  this  situation,  the  cargo  in  question  arrives  at 
the  port  o(  lavetpoolf  and  almost  immediately  upon  the 
ship's  entering  the  dock  she  is  visited  by  a  clerk  from 
the  lAverpod  house,  who  finaUy,   after  some  demur 
from  the  mate^  in  the  absence  of  the  captain,  and'  con- 
trary to  his  express  orders,  which  he  was  well  autho- 
rised to  give^  obtained  a  sample  of  the  wheat.    Now 
this'could'not,  under  the  circumstances,  amount  to  a 
delivery  of  the  wheat ;  indeeed  it  appears,  that  the  lA' 
verpool  house  must  have  been  bankrupt  at  the  time,  for 
a  commission  issued  against  them  the  next  day.     Biit « 
how  does  the  case  stand  with  respect  to  the  plaintifis  ? 
"We  find,  that  on  the  very  next  day  after  the  ship  came 
mto  dodc,  the  plaintiffs'  agent,  bdng  armed  with  the ' 
proper  documents,  went  on  board  and  demanded  the 
wheat  in  their  names,  and  obtained  from  the  captain 
an  undertaking  not  to  deliver  it  to  any  one  but  their 
agent,  upon  condition  that  the  agent  should  indemnify 
him,  and  pay  the  freight,  which  condition  was  performed 
th?  following  day.    It  appears,  therefore,  that  the  plain- 
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i^piM^       hofrerer^  iiader  th«  cdotdiksiaQ  8§«iisl  tiie  LhmpM 
THokFioK.    }^^^^^  iiiienr«Md,  «mI  fMmd^  Ihci  Mtiial  Mhtefjr  Id. 

tht  fdftiiHiAi  Vdiri  if  *e  LhferpM  home  hM  at  lUi 
tiiM  biett  aolTWli  to  tf  t9  Iw^  Urn  p^iPioM  wnp^Ma 
of  taking  fiaasafiioD,  I  ipeak  wjftli  gfaat  dtteenda  to 
tha  optHiMi  «f  my  Lord^  bal  if  mioh  liiid  baan  tba  aaBa« 
I  oha<M  biiv*  teilt  ao  mMh  4o«|it  atf  to  Imm^  daairad 
fiurthev  tifBa  fa  €oftiidar#  Th^  aaM  ^  LkUatfrno  ▼« 
3ldiofi  i*an  audMiff  fo  A^#^  that  a  pledga  auide  bf 
thu  oMtignaa  #f  goods  to  »  faaloi  i$  iirfBoieiiti  to  diftal 
tba  aatnigqaa  of  hia  right  to  stop  in  Mimliik  b  thai 
cm^  afftain  maNhaUta  at  MHiMmB^  ahip^  goad^ 
09  «eaooBt  <tf  iFhraafOfi  dB^ttefd^m^  dvew  apdn  biaafiir 
tha  4tn0iKm  which  bflla  wava  actf^tady  and  frwMnin^ 
to  him  tha  iavoiao  and  biUi  of  ladiag.  vidotaady  Wbiak 
i^Wmaufi aft^viraada  saUt  to  thoplmtiftk  inafdaf  that 
th^  naglit  taba  potsatattf*  of  tlia  gaoda  and  iett  thaai 
on  Ui  accoiitit*  J^amMf  at  the  aaata  liiD%  drew  ii|KNi 
them  oaaaly  to  tha  anMfwt  of  ibeif  vakei  It  ia  nM 
ea^fraady  stilted  that  tha  Ulhf  Were  dtfteirA  agMiiat  tba 
goods ;  hut  I  absnrrey  that  JBMIir  Jn  im  dMlitaiib<g  hia 
jvdfpeDt  io  tha  House  of  jLordi^  t4rai  ijoiieti  thai  the 
bills  ware  drawn  by  Ft€9man  ufxm  diepUoitiffii  oH  tha 
saaia  di^  and  at  tba  safna  tiaaa  that  ha  aeiMK  ibci  gOod% 
wbana^  ha  oonaludaB^  that  it  mom  be  take*  as  aM  ao* 
tire  tfansactaeo.  Iha  piasent  ease  difim  in  dtis  fnul^ 
cnhry  beaaose  this  doas  not  appear  to  bd  •  singjb 
transaction^  but  only  one  of  aateral  between  the  |fartiea« 
Bat  I  an  not  quite  prepared  ia  say^  that^  vpon  tha 
facU  bera  stated,  it  might  not  be  fitirly  argnedi  that  tb* 
Umpooi  boose  aeaaptad  the  dreAt  inatesed  Io  then 

io 


in  lh»  lelM'  nf  thtf  8Af  JM^f  itpm  th«  fitftU  6f  IhM      lal^ 

very  cargo^  th«  bUl  of  \iiiihg  fof  wUcb  th^  f  eel^hred      

by  the  same  letter.    This»  perhaps,  was  a  question  of     _«««^ 
fdise  ibr  tii^  jifff.    But^  taking  tfu«  eaato  as  xmii  lM##to 
pcHidttal  ind  fuCMt^  #bd  Wef»  etigHgiA  b  d  g^zMrd 
Gdiii«#  «f  deftUflgi  ili6  ppittolpal  4»iiilgiiiiig  tti  hii  ihetctf 
fiml  fifai0  lo  titot  Wf)^  f(i  ba  sdd  for  Ma  aMOMt, 
aiid  finiiltlng  blUi»  and  dt^wlog  upon  bfan  io  ittoh 
nlann0if  tti  to  ftm  d  gmmX  aOeoant  bvNMn  ihanif  I 
should  hkm  fe^tdfed  hftbfst  titne^  m  I  bnvo  alrMi^ 
sltttad,  to  «Ofiilder  wbadidf,  If  the  fretor  might  hafv 
rOMlned  this  oargo  had  it  eomli  to  hii  possOBsion^  hi 
wotild  not  ^0  hayo  bad  rt  rigbi  to  iiMht  upon  eddnf 
pOisMtott^  in  otdfft  ibat  ho  might  fetdn*    KMoek  9h 
Cm^  diffelt  in  ihlft  i^espeot^  that  dMro  tbo  bfil  of  tadiflg 
wAt  wiiidonod*    Pflfbip%  howofoff  cnydoohi  arfgfai^ 
vtpM  oonildoratib  A5  inm  oat  to  bo  not  ^nU  fbondod  1 
and  It  is  not  niarorial  upon  tho  pmrnut  oeoaskvi^  heoft&io 
hoto  not  only  did  tho  fiMin  not  triio  poiaMdon  nf  Iho 
cargOi  but  ibijr  wero  not  in  0  ooodition  10  do  ta^  et  to 
pedom  die  trust  upon  wfalah  it  was  knt  to  Awm^  they 
bafmg  baconio  bnkmpti ;  oiid  certainly  di^iraiiigmtai 
oorid  not  take  possesllon  in  order  to  sril,  beowso  any 
sahi  ntftde  by  them  most  bdTe  enitred  to  ptacO  tho  |>mm 
coeds  to  the  aceoont  of  the  general  body  of  OMditors^ 
and  not  to  tho  partloulaf  account  of  tbo  DuNtn  houses 
for  wboio  aceoont  alone  it  was  eontigned.    A%  tberofc 
foi^  tho  sHoadoif  of  the  lAverpoA  houso  WM  ofaaoged^ 
so  as  to  render  them  ino(q>ablo  of  taldng  poiseiilon  at 
tbo  time  when  tho  oncgo  arrlmed,  and  lis  their  assignees^ 
who  afterwards  seized  tbo  cargo^  were  ineapablo  of  per- 
forming the  (iuties  eairosted  to  the  bankrupts,  I  am  of 
opinioni  that  they  had  no  right  to  interpose  and  prevent 

the 
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1816*        the  impaid  vendors  from  stopping  in  transits  where- 
fore the  plauilif&  aire  entitled  to  judgment. 


Pattot 
TiiOJcnoK. 


HoLEOYB  J.    I  am  likewise  of  opinion,  that  there 
onghtto  be,  judgment  for  the  pkintifi.     Considerii^ 
the  plaintifis  as  unpaid  vendorsi  who  had  consigned 
this  cargo  upon  sale  to  the  DuUfii  houses  and  the  DMin 
houses  as  having  indorsed  this  bill  of  lading  in  a  general 
course  of  dealing  with  the  Liverpool  house  as  fiutors,  I 
think  it  is  clear,  that  the  plaintifi  hlul  a  ri^t,  upon 
hearing  of  the  insolvency  of  the  Dublin  hous^  to  take 
measures  for  stopping  the  consignment  in  transitu,  and 
to  carry  those  measures' into  execution,  as  against  all  the 
worldf  except  those  who  had  acquired  an  interest  in 
the  consignment,  under  the  bill  of  lading.    It  is  dear, 
that  the  Liverpool  house  had  acquired  no  such  interest, 
because  the  bill  of  lading  was  indorsed  to  them,,  merely 
for  the  purpose  of  enabling  them  to  receive  the  cargo^ 
in  their  character  of  &cton ;  therefore,  the  indorsement 
of  the  bill  of  lading  does  not  vary  the  antecedent  ijj^ 
of  the  parties.     By  the  bankruptcy  of  the  Liverpool 
houses  they  became  inc^)acitated  to  act  as  fiurtors,  and 
their  assignees  could  not  act  for  them,  for  the  reasons 
that  have  been  given ;  nor  does  it  appear  that  the  balance 
of  accounts  was  in  £ivour  of  the  Liverpool  houae,  so 
as  to  have  given  them  a  lien,  supposing  they  could 
have  insisted  upon  a  delivery  to  themselves.     It  appears 
to  me^  therefor^  under  all  the  circumstances,  that  the 
plaintifi  were  not'  divested  by  any  thing  which  had 
passed  betweai  the  vendees  and  their  factors  of  their 
right  to  stop  this  cargo  in  transitu. 

Judgment  for  the  plaintiffi, 
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•  » 

ISliS. 


Doe    on  the  Demise  of  Mason  and  Others  TWidoy, 

agamst  Phillips. 


JN  gectment  upon  a  cade  reserved  at  the  last  Hereford  Where  an  tn. 
Ijent  assizes,  the  question  was,  as  to  the  suflSdency  cured  bj  bond 
of  the  memorial  of  an  annuity  for  150/.  granted  by  W.  JIS^.^^^''^ 
Lemon  to  C.  P.  Craxvfbrd,  and  secured  by  bond  dated  ^"tTuSTdi, 
the  4th  Jidt/j    1 798,  and  by  two  several  warrants  of  *°^  ^^  '^J^- 

"^  ture  stilted  tbe 

attorney  made  by  the  said  Lemon  and  the  defendant,  Annuity  to  be 

gnwted  in  con- 
authorizing  judgments  to  be  entered  up   immediately,  adention  of 

and  also  by  indenture,  to  which  the  defendant  was  party,  the  grantee  to 

charging  the  premises  in  question,'  of  which  the  defend-  wfaidTwM'iiw' 

ant  was  seised  for  life.     This   indenture   was  of  the  ^^J^  mw?* 

same  date  with   the  bond,  and  stated  the  annuity  to  ^^^^\ 

•  ^  grantee  by  pay* 

be  irranted  "in  consideration  of  1050/.  to  the  said  "wwrfef r--ff.. 

*^  ,  •  hu  agerUt  >&d 

W.  LemoHj  by  the  said  C  P.  Crawford^  on  that  day  in  ^^  indenture 

abo  contained 

hand,  well  and  truly  paid,  the  receipt  whereof  is  hereby  a  proviso,  that 
acknowledged ;''  and  a  receipt  was  indorsed  on  the  in-  should  not  be 
denture  for  the  above  sum,  as  received  on  the  day  of  the  the  warrant^ 
date  of  the  indenture,  '' Jrom  the  within  named  C.P.  "^^l^ 
Crwwjbrd,  lyy  the  payment  of  Thomas  Harvey  his  agent  J'  f^^^^^ 
The  indenture  also  contained  a  proviso,  that  no  exfe-  the  •nnuity ; 

and  the  memo- 

cution  should  be  taken  out  upon  the  snid  judgments,  or  ml  jMt  forth 

^  ,  .-  thebondwitfi 

either  of  them,  until  the  annuity,  or  some  part  thereof,  its  date,  and 
should  be  in  arrear  for-  the  space  of  40  days  after  some  a$  bearing  even 
or  one  of  the  days  limited  in  the  said  bond  for  payment  ^utmS!vbSmj 

»k«««.A^r  mention  of  the 

tnereor.  proriso:  Held, 

that  the  memo- 
rial sufficiently  contained  the  date  of  the  indenture,  and  need  not  set  forth  the  proviso ;  and 
that  the  receipt,  coupled  with  tbe  indenture,  sufficiently  described  the  person  by  whom  the 
coDfidmtion  was  paid. 

The 


}8J6.  '^h®  memorial  duly  set   forth    the   bond   with  its 

r= —        date;  in  one  part  of  which  it  was  stated,  thiU  Crccmfari 

Den  dfloi* 

Ma«on       paid  to  Lemon  the  said  sum  of  1050/.,  by  thepm/ment  of 
vSmm^      ^hemas  Harvey  hb  ageni.    The  warrants  of  attofnqr 
were  set  forth  as  baaving  evoB  dftte  with  the  bond. 
The  indenture  was  also  described  *<  as  bearing  even 

4(it^  vM  the  iim4%'  wd ^  b^ing  nwda  "  in  fomfAr' 

¥i(m  9f  the  $ai4  $um  qf  lOfiO^  fo  the  said  Wf  f^^morif  ly 
He  $ai4  Cf  P.  CfW^4f  jmd  as  qfar^dn*'  T^ere  W9s 
no  pi^ptiis^  in  ^e  m^mpn^  of  tbe^irovifo  %bpv^  ^tftt^- 
Nq  jil403«ei|(  \mA  b^e^i  ^pte|f4  up  upon  fjther  of  H^ 
w^rjrunti  of  (Lttoniey, 

ThU^^Afa  was  9xgie^9tSfKHianif  JmW^^  dw  tqiP» 
by  W*  ^f  TVw^  fof  th^  plMn Wt  ^^  ^¥  Pvlkr  fcr 
tbfl  ilefimd^ti  whi^  ^re^  obj^tjims  ver^  mod^f  )8t» 
Th«(  thfr  ineDNTrM  did  PP^  ^^^  the  dat§  pf  tl|^  inden- 
ture, To  w)»i(^  it  wan  (ipsw^^t  that  ipo^mupb  99  tbe 
p^mprial  stated  (be  dat#  pf  th^  \)9qd^  md  thftt  the  in- 
d^turfi  \0t^  ey^  dat^  th^ n^Ub,  it  did  ip  #|ct  by 

irprds  pf  r^ferfipcf^  9t^  tbi^  date  of  tbe  i^d»t^rei  vp^ 
tbif  otyeoMm  w^s  x^x  frrth^r  pressed,    gdlyi  |t  w»s 

'  o)4i9Pt<Bd  that  the  indeptur^  w^  vpidf  ^J  reason  pf  its 
^tilting  tb^  cQMidfira^u  to  bave  b^a  PAid  by  Cfoe^in^j 
Wbw  it  *ppw«d  hy  the  refjeipt  tP  Hlp  been  paid  Ijy 
Qroffijfiirf^  agent;  for  tbf  dwi  itself  opght  |o  stiite 
tndy  tbp  p^^ment  pf  \i^  consid^ri^tion,  the  bn|p}f^ 
(pf  thiB  a^  of  p§rUawent  b^g  (^pref^H  "  in  evefy.  deed," 
md  the  r^eipt  indorsf^d  i^  PP  P9?t  of  the  deed  so  as  to 
help  this  pmimoq  'V\  the  body  of  it*  To  this  it  was 
answered,  that  the  receipt,  though  not  a  part  of  the 
deed  itself,  might  nevertheless  serve  as  explanatory  of 

\^\  and  the  jiidgmmt  of  thp  Master  pf  ^^  S^plld  VV^ 

this 
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point;  waf  qaf)N>  whQ  #«id  (#),  ff  PtaMt^iog  apen       >91€. 
the  suppositioBy  that  the  statute  required  tbf>  prttiae         -~ 
fiu^t  to  ai^>ear  by  the  deed,  that  is  substantially  complied       M^f^» 
inth  b#f»J  %  m  tb0  ro^eipl  lOdoini^  up^n  tb^  deed,      p#ttwffc 
lb?  payqiepit  JA  itlM:^  t»  b9  m94§  by  ^£w^  M  i^ent 
ft^r  Cr^^f^qrfiJ*    J^^yp  U  v^M  obj^C^tod,  t)mt  ibe  mepAO- 
r^d  y^  insii/gcimt  by  v^M>n  of  tfi«  cmiwm  of  tbe 
proyisob  r^sp:H:tipg  the  t^b^lg  out  n^cnAon ;  and  upon 
fbis  ppint^  €^  fert§  An^{h\  Cmning^^m  v.  if«^ 
4»u^  (f }»  WA  (^i^if  T»  IN?!^  (d%  were  pited.    In 
m^swv  to  fh/eae  cqppiH  in  vbich  it  was  a^tmittiMif  tbilt 
tbe  ([?opi1^  iipoi^  ^jam^  ftppUcatioPi  g^vfl  f&ct  to  this 
plgectmb  it  waji  said,  tfa^t  thiy  w^jr^  fmf  to  tb?  Mde 
of  Ijhnf)(iio4  ?.  UnierhUl  (f },  wbicb  h^d  llMd  down  n 
^ifibrent  rule^     Md  9ccoin|im|  to  I^rd  Kfigfon  in 
Jtfbi^tf  y*  Le0kfiif)$  ^^  ^  i|o  QQpasim  to  jusert in 
the  p^ncHJal  idl  the  eoF^aqto  in  #  d^edf  unless  thsy 
modify  the  grant  itsel£    Now,  here  tb^  provifo  was  a 
mere  qualification  of  one  particular  remedy,  but  does  not 
nH>dlfy  (be  tei^m  of  th#  grant 

If0r4  Euainpoi^oyoH  P*  Jt  The  ^a^e  of  Hormod 
J,  Um^MI  has  decide  tbftt  thp  iiien)orial  Med  not 
4tate  tb/^  ^ten(  pf  the  lfe^k^J ;  ai^d  here  the  extent  to 
^|ch  tb^  r0in#4y  is  f^ade  iivailabl^  19  niirrow^  by  the 
^VP9V¥h  tbat  ea^epptign  §hai\  fiot  im^p  until  after  i^irlgr 
days  defiupi^ ;  by  parity  of  r^ft^QOt  ^r^re^  this  which 


[if)  9  r«%  2sa 

(6)  l^M.  j^^.j>2. 
(0  S  Bos.  it  IhO.  i9S. 

(/)8r.  fi.411. 
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*  1816.       ^B  ^^^  A  qualification  of  the  extent  of  the  remedy  need 
not  be  stated. 

Masok 

i^rLun^s.  Batl£y  J.  Upon  the  soeond  objection,  inasmuch  as 
it  i^pears  by-the  receipt)  ivhich  bean  date  ch  the  sbme 
-dayas  the  de^,  that  the  mbney  was  pafd  by  the  hands 
of  an  agent  ofCnmfbrdj  I  think- that  the  annuity  act 
is  sufiioiently  satisfied.  As  to  the  last  point,  it  seems 
-to  me,  that  Horwood  v.  UnderhUl  has  afforded  a  safe 
rule,  to  ^  find  what  is  required,  by  directing  us  to  the 
act  itself.  In  Horvoood  t&  UHderkiBf  it  is  laid  down  in 
distinct  terms,  that  it  is  n6t.  necessary  to  specify  the 
extent  towhidl  the  different  deeds  operate;  whence  it 
seems  to  me  to  follow,-  that  it  is  not  necessary  to  state 
this  proviso,-  which  qualifies  f^e  remedy.  But  if  the 
objection ''Upon  this  point  had  been  well  founded,  I 
should  have  thought  that  it  would  only  have  gone  to 
vacate  the  warrant  of  attorney. 

• 

Abbott  J.  I  am  of  the  same  opinion.  Two  objec- 
tions are  now  relied  on ;  first,  that  the  agent  by  whom 
the  concidcration  was  paid,  is  not  named  in  the  deed. 
As  to  which,  I  am  of  opinion,  that  the  agent  is,  within 
die  fair  meaning  of  the  act  of  parliament,  named  in 
the  deed.  The  money  was'  CrcnEfard*8  money,  and  the 
payment  was  virtually  made  by  him ;  but,  on  the  bade 
of  the  deed,  the  receipt,  which  is  part  of  the  grantee's 
security,  evidencing  that  the  money  was  paid,  shews  that 
it  was  paid  by  Harvey^  as  agent  for  Crawford:  This,  I 
think,  is  sufficient,  (a)     The  next  objection  is,  that  the 

(ft)  See  Bvargh  r.  PttiUn,  8  7\  R,  485.,  as  to  the  effect  of  «  nMoionii- 
dum  indoned  on  %  deed.     Alto^  1  Rdl,  Abr.  415,  tit  CondUioiu 

proviso 
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proviso  that  no  execution  shall  be  taken  out  until  after        1816. 
forty  days  default  in  payment,  is  not  set  forth.    Whe-      j^^  ^^^^ 
ther  this  be  necessary  or  not  depends  on  the  Act  17  6.  S.        J^iJ^ 
c.  26.    And  I  confess  that  it  is  a  great  satisfiurtion  to      FniLun. 
me,  that  I  have  not  to  sit  in  judgment  on  such  a  ques« 
tion,  until  after  the  decision  in  Horwood  v.  UnderhiUf 
which  has  released  us  from  the  difficulties  imposed  by 
former  decisions.    I  consider  that  case  as  imperiously 
calling  us  back  to  the  Act  itself.     It  is  said,  that  this 
delay  of  execution  forms  properly  one  of  the  consider- 
ations upon  which  the  annuity  was  granted,  and  that 
the  Act  requires  the  consideration  or  considerations  to 
be  set  out     I  cannot  help  thinking,  that  these  words  of 
the  statute  were  used  in  the  sense  of  pecuniary  con- 
sideration only,  and  not  in  the  more  technical  and  re* 
fined  sense  which  has  been  given  to  those  words  in 
former  decisions;  more  especially  when  I  consider  the 
very  penal  consequences  of  the  statute.    It  appears  to 
me,  therefore,  that  we  are  not  required,  in  construing 
this  act,  to  hold  that  the  special  clause,  delaying  tlie 
execution,  forms  any  part  of  the  consideration  which 
ought  to  be  set  out  in  the  memorial. 

HoLBOYD  J.  I  am  of  the  same  opinion.  The  cases 
61  Ofion  V.  Knight^  and  Cunningham  v.  Mackenzie^  were 
decided  at  a  time  when  the  statute  was  looked  upon  as  a 
remedial  law,  without  adverting  to  the  penal  conse« 
quences  attending  the  very  enlarged  construction  giveii 
to  it.  But  it  must  be  remembered,  that  the  Act  con- 
templates a  forfeiture  of  the  securities,  and,  therefore, 
ought  certainly  to  be  r^rded  as  a  penal,  as  weU  as  a 
remedial  law.  In  Horwood  v.  UnderhiUf  it  is  treated  as  a 

Vol.  V,  C  c  penal 
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1816.       poial  enaetment ;  «id,  therefore,  a  dil^refit  oenstroction 
J~r*        was  come  to  in  that  case  from  that  which  formerly  pre- 

^^^i'       vailod.    It  seems  to  me  that  this  is  the  true  constrac- 
PaiLLiFf.      tioUy  and  consequently  the  proriso  forms  no  part  of  the 
consideration  whidi  the  memorial  is  required  to  sitate. 
The  deioision  ia  Harwood  v.  UnderAitt  appears  to  me  to 
go  modi  farther  than  the  present ;  for  diere  the  grantor 
hound  his  heirs  as  wdl  as  himself)  by  which  the  obliga- 
tion was  binding  upon  a  class  of  persons  not  otherwise 
liable;  yet  the  omission  of  the  word  heirs  in  the  me* 
morial  was  holden  not  to  vacate  the  bond,  because  the 
Act  does  not  require  that  the  memorial  should  state  the 
CKtent  to  which  the  instrument  is  binding.     So^  in  this 
case,  I  think  the  proviso  was  only  a  qualification  of  the 
extent  to  which  the  grantor  was  bound;  and,  there* 
fore^  is  not  required  to  be  memorialized. 

Judgment  for  the  Plaintifil 


Tuetda^  Nash  and  Another  against  Palm£K. 

The  conditkm  T^EBT   on  bond,  dated  9th  September^  1813.     The 

whidi  netted  defendant  craves  oyer  of   the  bond,  which  is  in 

^^Tir.  by  ^^^  penalty  of   880/. ;   he  likewise  craves  oyer  of  the 

g[22|^^j^  condition,  which  recited,  that  the  plaintiffs  lately  pur- 

^^i^dThum  ^^*^  ®^  ^°®  Woodrqffe^  a  cottage   and  premises  in 

leHlniintll  Bedford^  for  440/.,   and  that  the  premises  were  to  be 


mortgages,        conveyed  by  lease  and  release  of  the  2d  and  Sd  Novem' 

juidgmenti,  ez- 

tenti,  eieciitions,  and  other  incumbrances,  bed  end  obtained,  or  thereafter  to  be  l|id  sad 
obtsiiied,  by  7.  2%  or  aay  other  peAen  $  and  it  was  held  to  Und  the  obl%or  agaiflit  the 
wrongful  entry  of  7*.  T-»  being  perticaler  e^aiost  the  aeu  of  a  p^rtievler  petton. 


> 


Piiim, 
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d&Tj  1812?,  to  the  plafntifls,  by  WooOr^  itoA  wife^  yet       181<* 
owing  to  certain  circumstance^  the  pur<ilia9e  had  not  . 

been  completed,  and  that  the  plaintiffi  hiid  a^rreed  to  ^gafay 
complete  it,  on  the  defendant's  giving  his  bond  in  the 
above  penalty,  subject  to  the  conditions  after  mentioned  i 
and  Aat  Woodrqffk  and  wife  had,  accordlngty^  on  the 
day  of  the  date  of  the  bond,  executed  At  eoftveyanc^ 
and  the  plaintiffi  had  paid  to  him  the  4401.,  the  pur- 
chase mcmey ;  and  the  condition  was,  that  die  defend- 

anty  his  heirs,  executors,  or  admitiisttators,  should, 

* 

from  time  to  time  and  at  all  times  thereafter,  wdl  and  ef- 
fectually save  harmless  the  plaintifii  thdr  heirs  imd 
assigns,  and  the  said  cottage  and  premises,  bf  and  from 
all  manner  of  mortgages,  judgments^  extents,  executiMs, 
mA  other  inoambfAnces  whatsoever,  at  any  time  theren 
toforo  givtMi  by  Wo&Hrqffh  to  T.  TimeSf  or  any  othev 
person,  or  had  and  obtldned  or  thei<eafter  to  be  had  and 
obtaSlied  by  T.  THfnest  or  «niy  other  person,  under  and 
by  Tirttie  of  any  act^  mutter,  cause,  or  tUng  there^ 
tMbre  don^  or  committed  by  Woodtfjffk^  and  also 
o(  ttctdi  imd  against  all  manner  bf  aetions^  causes  of 
action,  suit,  losses,  eoMs,  eliarges,  flee.  Whatsoever^,  which 
ahoiild  or  imght  be  blight  agiAist,  ot  borne  by'4he 
pbtintiffi^  or  eitfaer  of  them,  or  etthto  of  flieir  heirs,  &c^ 
for  ^r  on  account  of  t!he  said  mortgages,  Jikdgment^  ex^' 
touts,  eXeotttionsi  and  odiei^  incumlMMees,  or  of  any- 
si^  or  Mits  then  pesiding  by  the  plaSntift  against 
Wbodroff^  7l  TTtmei^  4e  defendant,  W.  Smithy  and 
Ji  Bed^d.  And  the  defendant  pleads,  that,  at  the 
timo  of  making  the  bondi  aftd  ftoni  theneeferth  until 
the  expulirion  horeinaftier  mentioned^  tlie  plaintiA  wcve^ 
by  TltfeM  of  the  pufriMM  in  the  conditioii  menticmed,  in 
ffmmmMlm^  by  dieb  undMrteaMity  of  the  piNmises,  wmI 

C  c  2  being 
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1^16,  b^g  80  in  possession,  a  declaration  in  ejectment,  with 
*""*"*  nolioe  to  appear  thereto^  was  served  on  the  under- 
again$t  tohant,  for  the  purpose  of  obtaining^  on  the  part  of 
T*  Times,  possession  of  the  premises,  which  proceedings 
were  had  by  Times  under  colour  of  an  el^ii,  sued  by 
Times  against  Woodrqffif  in  execution  of  a  judgment 
upon  a  warrant  of  attorney,  given  by  Woodrqffe  to 
Times,  although  Times  had  not  any  right  to  bring  the 
said  gectment ;  and  such  proceedings  being  pending  at 
the  time  of  making  the  bond,  the  plaintiffs  and  their 
under-tenant  afterwards  suffered  judgment  by  default, 
although  they  might  have  successfully  defended  the 
qectment,  whereupon  Times  obtained  possession,  and 
exp^ed  the  plaintiffs  and  their  under-tenant  from  the 
possession ;  and  so  the  defendant  pleads,  that  if  the 
plamtifi  were^  by  reason  of  the  premises,  damnified,  it 
was  of  their  own  wrong,  and  that  except  in .  the  pre- 
mises, the  plaintiffii  have  not,  nor  hath  either  of  them, 
or  any  of  their  assigns,  or  the  said  premises  in  the  con- 
dition maitioned,  or  any  part,  at  any  time  since  making 
the  .bond,  been  in  any  wise  damnified,  by  reason  of  any 
matter  or  thing  in  the  condition  mentioned* 

Secondly,  the  Defendant  plead%  as  before  that,  at 
the  time  of  making  the  bond,  &C.,  the  plaintiflEs  were^  by 
virtue  of  the  purchase  in  possession,  &c«,  and  that  a 
declaration  in  gectmept,  &c  was  served,  ^&c. ;  and  such 
proceedings  being  so  pending  at  the  time  of  making  the 
bond,  the  plaintiffs,  just  before  that  time,  had  informed, 
and  assured  the  defendant,  by  one  JP.  B^  their  agent  in 
that  behalf,  that  an  appearance  had  been  duly  entered, 
and  a  plea  pleaded  to  the  said  ejectment;  and  the  de- 
fendant, confiding  in  that  assurance^  was  therdby  in* 

doced  to  execute  the  bond ;  and  the  drfendant  avcen^ 

that 


) 
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that  no  such  appearance  was  ever  entered,  or  plea 
pleaded  as  aforesaid,  and  that  by  reason  thereof  after- 
wards, judgment  in  the  said  ejectment  was  obtained  on 
the  part  of  the  plaintiff  therein  for  default  of  appear- 
ance, and  plea  to  the  same,  although  the  plaintiffi  might, 
by  reason  of  the  premises,  have  successfully  defended 
the  said  ejectment,  whereupon  T.  Times  afterwards  ob- 
tained possession  of  the  premises  and  expelled  the  plain- 
tiffii;  and  the  defendant  avers,  that,  by  reason  of  suck 
assurance,  he  had  no  knowledge  of  the  de&ult  of  ap- 
pearance or  plea,  until  judgment  had  been  obtained; 
and  that,  except  in  the  manner  above  mentioned,  the 
plainti£&  have  not,  nor  hath  either  of  them  or  their  as- 
signs, or  the  premises,  or  any  part  thereof  since  the 
making  the  bond  and  condition,  been  in  any  wise  dam- 
nified by  reason  of  any  thing  in  the  condition,  &c. 
Demurrer  to  both  pleas.    Joinder. 

This  case  was  argued  at  Serjeants^  bin  before  this 
term. 
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HuUock  Serjt,  in  support  of  the  demurrer,  argued, 
that  these  pleas  were  ill ;  and  he  took  a  distinction  be* 
tween  a  covenant  against  the  acts  of  a  particular  indivi- 
dual, as  in  the  case  at  bar,  and  where  the  covenant  is 
against  the  acts  of  ail  persons.  For  when  the  covenant 
is  to  save  harmless  against  a  person  certain,  the  cove- 
nantor ought  to  defend  him  against  the  entry  of  that 
person,  be  it  by  droit  or  tort ;  for  he  is  damnified  if  he 
be  disturbed,  though  by  wrong ;  but  if  the  covenant  be 
to  save  him  harmless  against  all  persons,  there  it  shaU 
be  taken  for  a  lawful  entry  or  eviction ;  and  the  words  • 
<<  to  save  harmless''  amount  to  no  more  than  a  wai^ 

C  c  3  rant^^ 
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16 Id,  tantys  for  that  is  for  lawful  title,  (a)  So  h^e,  tbf 
'■  ■  covimant being  against  the  act  of  THmes^  interruption  by 
n^jHM  him  i«  sufficient,  without  saying  by  what  title  {b) ;  and 
it  is  no  answer  for  the  defendant  to  plead  Times^^  want  of 
title.  Neither  ha<^  the  plainti£&  need  to  give  the  defend- 
ant notice  of  the  damnification  occasioned  by  Times  (c) ; 
but  if  this  were  necessary,  it  appears,  from  the  condition 
of  the  bond,  that  the  defendant  must  have  had  notice. 

St^hen^  contra,  arguedi  that  this  was  a  condition  only 
against  the  rightful^  and  not  against  the  wrongful,  entry 
of  Times  i  and|  he  said,  the  intention  of  the  parties  to  this 
obligation  was  to  secure  to  the  purchasers  their  snonefi 
or  their  money's  worth;  and,  therefore,  it  was  enough 
to  satisQr  this  intention,  iftheplaintiffi  were  saved  harm- 
less against  rightful  title;  for  the  law  secures  them 
against  tortious  entry.  And  the  naming  of  Times  in  the 
condition  will  not  make  it  particular  as  to  him,  if  the 
words  of  the  condition  be  not  express,  and  there  be  no 
more  reason  for  making  them  so  as  to  him  than  as  to 
any  other  person  who  is  not  named;  and,  therefore^ 
Tivies  must  still  be  considered  as  a  stranger.  -  But  it  is 
laid  down,  *<  that  the  law  will  never  adjudge  that  a 
lessor  covetiants  against  the  wrongful  acts  of  strangers, 
except  his  covenant  is  express  to  that  purpose ;  for  the 
law  itself  does  defend  every  man  against  wrong ;  and) 
thereforci  though  one  warrant  lands  to  another  expresslyy 
yet  he  does  not  defend  against  tortious   entries,  (i}" 


Xa)  Poster  y.  :iiapcs,  Cro,  Elix.  ^\5.     \  Leon.  t2i,     S^'C* 
III  JrtMtifer.  Atr  W^  Smt,  Uih.ZB*    P»ry  t.  BiMrdi;  1  fkr»  400. 
.  (6)  2  Lev,  37.    See  also  Com.  Di^^Ptead,  fC.  49.) 
(c)  tSiitcr  V.  'i^utkeftn,  1  Sound.  Tk?. 
(<^  9  Smtfut  lT9i  m  n.  (8),  Beijti  wmamt*  fed. 


Where- 
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Wbtfrcfbrei  in  debt  upon  an  obligation,  the  condilioii  of  1816» 
which  was  to  wfurant  and  defend  certain  laild  to  thd  "nIsIT 
obligee  against  T.  Si  and  all  others,  it  was  ac^ ndged  that  ogaii^st 
this  extended  ^  only  to  lawful  title,  and  not  to  tfes* 
pas&ers.  (a)  And  as  to  Perry  v.  Edxvardsy  cited  c&nird^ 
the  covenant  was  to  save  him  harmless  from  costs  m* 
damages  rdating  to  a  particular  seizure ;  so  that  there 
was  an  express  warranty  against  any  expence  the  plain- 
tiff might  be  put  to  by  reason  cf  the  seizure,  without 
regard  to  title.  Admitting,  however,  this  condition  to 
bind  the  defendant  against  disturbances  of  whatever 
nature  by  TimeSf  it  surely  cannot  be  extended  to  su^  as 
the  plwntifis  have  themselves  occasioned,  as  shewn  by 
the  second  plea ;  for  where  the  obligee  is  the  cause  that 
the  obligation  cannot  be  performed^  there  shall  be  no 
forfeiture ;  for  it  is  his  own  act.  {d) 

Lord  Ellendorough  C.  J.  I  think  it  is  unnecessary 
to  trouble  the  counsel  for  the  plaintiffs  to  reply.  It 
seems  to  me  that^  on  both  points,  the  plaintiffs  are  en- 
titled to  judgment  The  question  on  the  first  plea  is, 
as  to  the  extent  of  the  defendant's  undertaking  to  indem- 
nify ;  as  to  which  the  rule  has,  I  think,  been  correctly 
stated  at  the  bar,  that  where  a  man  covenants  to  indem- 
nify against  all  persons,  this  is  but  a  covenant  to  indem- 
nify against  lawful  title.  And  the  reason  is,  because,  as  it 
regards  such  acts  as  may  arise  from  rightful  claim,  a 
man  may  well  be  supposed  to  covenant  against  all  the 
world;  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  whicli  the 

(a)  Grocooke  v.  Hliitef  Maori  175. 
♦ '  (*)  Sro.  Abr,  CwtdUhn,  pi,  127. 

Qt  4  my 
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1816*  folly  or  malice  of  strangers  might  suggest;  and,  ther6- 

"'"'**  fore^  the  law  has  properly  restrained  it  within  its  reason- 

agabui  able  import ;  that  is,  to  rightful  title.     It  is,  however, 


It  where  an  individual  is  named ;  for,  there^  the 
covenantor  is  presumed  to  know  the  person  against 
whose  acts  he  is  content  to  covenant,  and  may,  therefor^ 
be  reasonably  expected  to  stipulate  against  any  distnib- 
ance  from  him,  whether  by  lawful  title  or  otherwise. 
Now  here^  quoad  TimeSj  the  plaintiA  might  have  reason 
to  apprehend  that  he  would  disturb  their  possessions ;  a 
suit  was  pending ;  they,  therefore,  say  to  the  d^ndant, 
^  we  will  have  an  indemnity  against  Times,  who^  having 
already  disturbed  u^  may  possibly  be  farther  trouble* 
some :  we  will  not  buy  a  law-suit***  The  defendants 
answer  is,  '*  I  will  indemnify  you  against  this  suit  and 
all  fiirther  proceedings."  Why,  then,  should  this  indon- 
nity  be  abridged?  Or  why  should  not  the  plaintiffs 
have  a  right  to  say  to  the  obligor,  "  This  suit  is  not  our 
concern ;  it  is  yours.  You  have  indemnified  us  against 
the  acts  of  Times.  This  is  his  act,  and  you  must  look  to 
it ;  but  we  may  be  passive  ?'*  Then,  as  to  the  second 
plea,  it  is  alleged,  that  at  the  time  of  the  execution  of 
the  bond,  a  communication  was  made  by  the  plaintifls' 
agent  to  the  defendant,  that  an  appearance  had  been  en- 
tered, and  a  plea  pleaded  to  the  ejectment.  I  take  it  for 
granted  that  the  agent  communicated  what  he  bdieved ; 
but  it  seems  to  me,  that  unless  this  plea  could  have  gone 
fiu'ther,  and  shewn  that  the  communication  was  fraudu- 
lently made,  it  is  not  sufficient  to  defeat  this  indemnity. 
There  is  a  great  difference  between  a  fraudulent  repre- 
sentation and  an  erroneous  one.  In  Hcgfcrqfi  v. 
Creasjf{a\  which    was  founded  on  PaisUy  v.  Fne^ 


Pauici. 
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man{a)f  the  C!ourt  were  of  opinion  that  this  misiepre-  1816. 
aentation  most  be  fraudulent^  in  order  to  charge  the 
party  who  makes  it.  This,  on  the  contrary,  seenu  to  agabM 
have  been  a  casual,  improvid^t  communication,  respect- 
ing a  matter  which  the  defendant  should  not  have  taken 
upon  trust,  but  was  bound  to  inquire  into  himself  and 
had  the  means  of  ascertaining ;  and,  therefore,  he  shall 
not  be  permitted  to  set  aside  this  obligation  merely  be- 
cause a  fact  was  mis-stated,  it  being  so  without  any 
fraud.  The  bond  shall  not  be  avoided  by  an  innocent 
misrepresentation  upon  a  subject  to  which  the  obligor 
was  bound  himself  to  look.  Upon  this  point,  therefore^ 
as  well  as  upon  the  construction  of  the  covenant,  consi* 
dering  it  as  special,  I  think  there  must  be  judgment  for 
the  plainti£EB.  The  condition  is,  <<We^  theplaintiffi, 
will  have  no  litigation  with  Times  /  you,  the  defendant, 
shall  stand  to  the  consequences."  Now,  the  pluntiffii 
have  been  disturbed  by  the  very  man  ^igainst  who^  acts 
the  defendant  covenanted.  The  indemni^  is  special, 
and  not  general ;  and  the  consequence  follows  as  laid 
down  in  argument  by  the  plaintifis'  counsel. 

Batlet  J.  I  think  both  pleas  are  bad.  The  condi- 
tion is,  to  save  the  plaintiffs  harmless  against  any  suit  by 
Times.  It  appears  from  the  pleadings,  that  Woodrqffi 
had  executed  a  warrant  of  attorney  to  Tirnes^  upon 
which  judgment  had  been  entered,  an  elegit  sued  out, 
and  an  ejectment  brought  by  him  at  the  time  of  making 
this  obligation ;  and  that  the  plaintiffi'  under-tenant  was 
afterwards  deprived  of  possession  by  force  of  this  eject- 
ment.    The  authorities  cited  by  my  Brother  Huttock 

(0)  3T,R.SU 

establish 
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1B16.  establish  this  principle  that  if  there  be  a  covenantor 
"""^"^  obligation  to  indemnify  against  the  acts  of  a  person  qpe- 
^ainu  cified,  it  is  good  against  the  obligor,  whether  the  eviction 
be  by  lawful  title  or  not*  The  answer  given  in  the  first 
plea  is,  that  Times  had  not  a  lawful  title^  and  that  the 
ejectment  might  have  been  successfully  defended.  If  so, 
it  was  the  defendant's  duty  to  have  resisted  and  defeated 
it.  He  can  have  no  cause  to  complain  of  the  result, 
unless  he  had  offered  to  defend,  and  had  been  prevented 
by  the  plaintiffs.  But  the  plea  stops  short  where  it  ought 
to  have  proceeded ;  for  it  ought  to  have  averred,  that  the 
defendant  offered  to  defend,  and  was  prevented ;  or,  to 
have  shewn  how  the  plaintiffs  might  have  successfully 
defenclcd.  There  was  i^  prinidjucie  title  in  Times.  The 
defendant  ought  to  have  alleged  facts  which  would  amount 
to  a  defence,  and  to  have  shewn  that  they  existed  within 

the  knowledge  of  the  plaintifis.     On  these  grounds,  I 

* 

think  the  first  plea  is  bad.  With  respect  to  the  second^ 
the  only  difference  is,  that  it  is  there  alleged,  dist  the 
the  plainti£&5  by  their  agent,  informed  the  defendant 
that  an  appearance  had  been  entered,  and  a  plea 
pleaded ;  which  information  was  untrue.  But  the  plea 
does  not  allege  that  the  defendant  executed  the  bond 
upon  a  condition  that  this  was  a  true  representation; 
Bor  that  the  representation,  though  untrue,  was 
firaudulent.  It  is  also  open  to  the  same  otyection  as 
the  former ;  namely,  that  it  does  not  sliew  the  grounds  ' 
upon  which  the  ejectment  could  have  been  successfully 
resisted 

Per  Curiamj  Judgment  for  the  plaintiffs. 
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ASSUMPSIT  to  recover  from   the  defendant,  an  A  plaintiff  who  ' 

■^kX •»  httf  made  a 

auctioneer,  a  deposit  made  by  the  plaintiff^  upon  contract  as 

1  /•  1  111-  •  -r^i        agent  for  a  third 

a  purchase  of  a  ground  rent  by  public  auction.     Plea  person,  cannot 
non-assumpsit.      At  the   trial    before    Lord  EUenbo-^^^^i^^' 
rough  Ci  J.  at  the  London  sittings  after  last  term,  the  ge'dffenda^^ 
case  was  thus :  The  plaintiff,  at  the  time  of  the  sale  ^Jj[*b^jjj[t 
and  paymait  of  the  deposit,  signed  the  following  memo-  *»«  |»  *^«  P"*y 

really  interest* 

randum,  dated  2d  Majf^  1815 ;  ed. 

**  I  have  this  day  purchased  of  Mr.  C  Burrell^  by 
public  auction,  the  improved  ground  rent  described  lot 
1st  in  the  annexed  printed  particular  of  sale,  for  the 
sum  cS  600/.,  and  have  paid  to  the  said  C  BurreU^  a 
deposit  of  120/.  in  part  of  the  said  purchase. 

*'  And  I  do  also  agree  to  comply  with  all  the  con- 
ditions which  were  read  or  referred  to  at  the  time  of 
sale,  whether  printed  or  written. 

(Signed)  "  J.  Bickerton, 

"  For  C.  Richardson^ 
«  No.  16,  Swan-Place^  Kent  Road:' 
The  plaintiff  also  took  a  receipt  for  the  deposit  money 
in  this  form* 

**  Received  2d  May^  1815,  of  Mr.  J.  Bickerton^  for 
Mr.  C  Richardson  J  \2QL  being  the  deposit  on  the 
purchase  of  leasehold  ground  rents  at  Hackney^  pur- 
chased by  him  this  day,  and  in  part  payment,  • 

«  For  Chs.  BurrelU 

«  J.  Whebelir 

Upon  this  evidence  it  was  objected,  that  the  action 

should  have  been  by  Ct  Richardson^  the  plauitiff  as 

appeared 
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1816.  appeared  by  the  contract,  being  only  the  agent  of 
C  Richardson.    His  Lordship  inclining  to  this  opinioD, 

ognnit  the  plaintiff  proposed  to  call  C  Richardson^  (who  was  a 
female,  and  was  stated  to  be  the  house-keeper  of  the 
plaintifl^)  to  prove  that  she  had  never  authorised  the 
plaintiff  to  use  her  name,  or  to  make  the  purchase  for 
her,  nor  had  advanced  any  money,  or  was  capable  of 
advancing  any  to  make  such  a  purchase^  and  that  she 
claimed  no  interest  in  it,  nor  knew  of  it  nntil  a  short 
time  before  the  action.  And  it  was  suggested  as  a 
reason  why  her  name  had  been  used,  that  the  plaintiff 
intended  the  purchase  for  her  benefit.  His  Lordship 
ruled,  that  it  was  not  competent  to  the  plaintiff  by  the 
proposed  evidence  of  C  Richardson  to  maintain  the 
action,  and  so  the  plaintiff  was  non-suited. 

A  rule  nisi  having  been  obtained  for  setting  aside  the 
non-suit, 

Scarlett  and  PuUer  shewed  cause  at  the  sittings  at 
Serjeants  Inn  before  tliis  term,  and  argued  against  the 
plaintiff's  right  to  maintain  this  action,  that  idiere  an 
agent  contracts  in  the  name  of  another  as  his  principal, 
the  agent  is  not  entitled  to  sue  in  respect  of  that  contract 
And  they  urged  the  inconvenience  and  uncertainty  that 
would  follow  from  a  contrary  doctrine.  For  if,  in  the 
case  at  bar,  it  were  competent  to  the  plaintiff  to  sue^ 
without  disclosing  until  the  trial  that  he  is  the  princi- 
pal, the  consequence  would  b^  that  the  defendant  must 
of  necessity  defend  the  action,  or  must  leave  himself 
liable  to  two  actions  for  the  same  cause ;  for  if  he 
suffered  judgment,  by  de&ult  in  this  action,  he  would 
have  no  defence  to  another  action  at  the  suit  of 
C  Richardson.    It  may  be  admitted,  that  where  money 
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18  paid  by  an  agent  upon  an  agreement  made  with  him       1816. 
in  his  own  name^  the  principal  may  recover  it  back  upon 
the  rescinding  of  the  agreement  {a) }  but  thb  is  founded       agabut 
upon  a  rule  which  does  not  aficct  the  present  case, 
namely,  that  a  principal  may  intervene  and  claim  the 
benefit  of  his  agent's  contract. 

Marryaii  and  Parle  (with  them  the  Attorney-General) 
corUrdy  argued,  that  wherever  money  has  been  paid  upon 
a  consideration  which  has  fiuled,  the  owner  is  entitled 
to  an  action  for  the  recovery  of  it,  if  he  can  shew  that 
the  money  was  his*  Upon  this  principle  the  case  of  The 
Duie  of  Norfolk  v.  Wofihjf  was  determined,  and  in  JBe- 
ihune  V.  Fardrothery  where  the  plaintifi^  not  wishing  to 
appear  as  purchaser,  procured  J,  S.  to  bargain  for  him, 
who  signed  the  contract  (not  as  agent)  and  paid  the 
deposit  by  his  own  check ;  yet,  inasmuch  as  it  was  the 
plaintiff's  money,  he  was  allowed  to  maintain  an  action 
for  it,  without  shewing  any  disclaimer  by  J.  S.  And  upon 
a  like  doctrine,  is  also  founded  the  right  of  every  prin- 
cipal to  interpose  and  supersede  the  right  of  his  agent, 
by  claiming  to  have  the  contract  performed  to  him* 
self,  although  made  in  the  name  of  his  agent;  the 
shewing  that  he  is  principal,  bdng  of  course^  matter 
of  evidence.  So  here  the  plaintiff  would  have  shewn, 
if  he  had  been  allowed,  that  the  contract  was  his^  and 
that  the  money  paid  under  it  was  his,  although,  upon 
the  face  of  the  contract,  it  appeared  as  if  he  were  but 
an  agent.  But  what  is  there  to  estop  the  plaintiff  from 
averring  that  he  was  principal  ?  If  he  be  estopped,  as 
estoppel  is  mutual,  the  defendant  must  also  be  estopped 

from 
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1816.  A'om  shewing  that  an Jr  one  else  than  Mrs.  HiriltfrAtm 
was  contractor,  and  yet  the  contract  would  be  no  evi« 
dencc  for  the  defendant  against  Mrs.  Richardson^  unless 
he  could  prove  that  she  authorised  the  making  oF  it  It 
is  true  that  the  plaintiff,  by  signing  himself  as  agent  to 
Mrs.  Richardson^  has  let  in  the  defendant  to  all  the  equities 
that  he  would  have  had  in  case  the  action  had  been 
brought  by  Mrs.  Richardson  {a) ;  but  ikrther  dian  this 
the  law  vnML  not  go,  to  deprive  him  of  the  rights  belong- 
ing to  him  as  principal. 

Lord  Ellenborough  C.  J.  This  is  an  action, 
founded  upon  a  contract  made  by  the  plaintiff  in  the 
character  of  agent  to  an  individual  named  by  him  as 
principal,  and  the  question  is  uptm  the  plaintiff's  title  10 
sue.  In  the  ordinary  transactions  of  commerce,  a  miA 
may  sell  or  purchase  in  his  own  name,  and  yet  it  does 
not  IbUow  that  the  contract  is  his,  but  the  transactibn 
is  open  to  e^tplanation,.  and  others  who  do  not  appear 
as  parties  to  the  contract  ate  frequently  disclosed,  and 
step  in  to  demand  the  benefit  of  it  But  where  a  man 
Assigns  to  himself  the  character  of  agent  to  another 
whom  he  names,  I  am  not  aware  that  the  law  trill 
permit  him  X6  shift  his  situation,  and  to  declare  himself 
the  principal,  and  the  other  to  be  a  mere  creature  of  straw. 
That,  I  believe^  has  never  yet  beeil  attempted.  Now, 
on  die  fkce  of  this  agreement,  it  is  stated  that  the  plain- 
riff  made  the  purchase,  paid  the  deposit,  and  agreed  t5 
comply  with  the  conditions  of  sale  ibr  Richardson^  and 
in  the  mere  character  of  agent.  Is  not  this  account  of 
himself  to  be  taken  Jbrtissimf  contra  proferentem  /  that 
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is,  that  he  was  really  treating  in  the  character  which  he        1816. 

assigned  to  himself  at  the  time  of  the  purchase  ?     And        

has  not  the  defendant,  witli  whom  the  plaintiff  dealt  as        against 
agent,   a  right  still  to    consider   him    as    such,    not* 
withstanding  he  would  now  sue  in  the  character  of  prin- 
cipal?     Supposing  that  he  might,    under  a  difibrent 
state  of  drcumstances,  have  entitled  himself  to  sue  in 
his  own  name,  surely  the  defendant  ought  to  have  had 
notice  of  the  plaintiff's  real  situation  before  he  is  sub- 
jected to  an  action  at  the  plaintiff's  suit,  and'  while  it 
was  open  to  him  to  make  a  tender.     It  was  proposed  to 
call  Mrs.  Richardson  to  prove  that  she  had  no  interest 
in  the  transaction ;  and  a  reason  was  assigned  why  her 
nauAC  appeared  in  it,  viz.  that  the  purchase  was  intended 
for  her  benefit.     Admitting  this  to  be  so^  yet  the  question 
still  occurs,  whether  a  man  who  has  dealt  with  another 
in  tbe  character  of  agent  is  at  liberty  to  retract  that  cha« 
racter  without  notice,  and  to  turn  round  and  sue  in  the 
character  of  principal.    As  to  which,  it  appears  to  roe 
that  the  defendant  ought  at  least  to  have  an  opportunity 
of  knowing  by  means  of  a  ^edfic  notice,  before  he  fa 
dragged  into  a  court  of  justice,  the  real  situation  in 
which  the  jdaintiff  claims  to  stand,  in  order  that  hft 
may.  judge  how  to  act.     In  the  present  case,  ium  consiat 
bat  that  the  defendant  would  have  tendered  the  money. 
It  was  the  plaintiff's  fault  originally  that  he  misled  the 
defendant,  by  assuming  a  situation  which  did  not  belong 
to  him,  and  therefore  he  was  bound  to  undeceive  the 
defendant  before  bringing  an  action.      Tbisi  seems  to 
follow  from  a  consideration  of  what  the  common  prin- 
ciplfs  of  justice  demand,  which  accord  with  thi^  cases 
decided  upon  this  sutgect.    I  recognise  the  audiority  of 

TAe 
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1816.  The  Duke  of  NorfM  v.  Worihf^  which  was  merdy  the 
-,  case  of  an  undisdosed  principal  at  the  time  of  sale.    Dr. 

HP^nn  Bethune^s  case  is  of  like  import ;  and  it  has  been  settled 
in  many  cases,  that  a  principal,  when  disclosed,  may 
step  in  and  exercise  his  own  rights.  Bat  it  is  wholly 
without  precedent  I  believe^  and  as  it  seems  to  me  con- 
trary to  justice,  that  a  person  who  has  exhibited  himself 
as  agent  for  another,  should  at  once  throw  off  that 
character,  and  put  himself  forward  as  principal,  without 
imy  communication  or  notice  to  the  other  party« 

Bayley  J.  If  the  plaintiff  had  been  prepared  with 
e?idence  at  the  trial  to  proves  not  only  that  it  was  his 
monqr»  but  also  that  the  defendant  knew  that  C 
^Richardson  was  a  mere  nominal  party,  and  had  notice 
that  she  was  not  in  anywise  interested  in  the  bargain,  I 
should  haye  thought  the  case  ought  to  hate  gone  to  a 
new  trial ;  because  such  a  notice  would  have  enabled  the 
defendant  to  procure  from  C.  Richardson  a  renunciatbn 
of  any  daim  on  her  part  But  this  action  is  brought^ 
not  only  before  any  renunciation  has  been  made  by  C. 
Richardson^  but  also  before  the  defendant  was  allowed 
an  opportunity  of  procuring  any  renunciation.  In  the 
original  contract  the  plaintiff  describes  himself  as  agent 
for  C.  Richardson^  for  the  purport  of  the  memorandum 
is^  that  the  plaintiff,  as  ag^it  for  C.  Richardson^  has  pur-^ 
chased  the  lot,  and  has  paid  the  deposit,  and  agreed  to 
comply  with  the  conditions  of  sale  for  C.  Bichardson* 
'  The  receipt  given  by  the  defendant  is  of  similar  import. 
.Therefore,  throughout  the  whole  transaction,  the  plain- 
tiff represents  himself  as  contracting  in  the  character  of 
agttit,  and  paying  the  money,  not  as  his  own,  but  that 
of  his  principal.    This  being  so^  he  now  sedcs,  without 
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any  notice  to  the  defendant  of  the  misrepresentation  1816. 
which  he  had  made,  to  sue  in  his  own  'name.  What  bjc„».^,j 
could  the  defendant  do  under  these  circumstances?  against 
Perhaps  he  was  unable  to  find  out  C  Richardson^  in 
order  to  ascertain  from  her  how  the  fact  stood ;  yet  if 
her  renunciation  was  necessary  to  his  protection,  be 
surely  was  entitled  to  be  placed  in  a  situation  to  call 
lor  it,  before  the  plaintiff  brought  this  action.  Sup- 
pose the  defendant  had  been  willing  to  return  the 
deposit  to  the  plaintiff,  and  had  offered  to  do  so  on  his 
procuring  a  renunciation  of  C.  Richardson^s  claiin, 
could  the  plaintiff  have  insisted  upon  repayment  with- 
out procuring  such  renunciation  ?  I  apprehend  he 
could  not ;  yet  the  argument  of  to  day  can  only  prevail 
upon  an  assumption  that  he  could.  If  the  defendant 
were  to  rfepay  the  deposit  to  the  plaintiff,  without  ob- 
taining I&chardsonh  disclaimer,  there  would  be  notliing 

•  ,  I 

to pte^nt' Richardson  from  suing  for  the  same  cause; 
for  the  receipt  imports  it  to  be  her  money.  If  so,  the 
necei^ary  consequence  of  permitting  the  present  action 
mast  be  to  compel  the  defendant  to  go  on  to  trial,  in 
ord^  to  furnish  himself  with  evidence  sufficient  to  pro- 
tect him  against  an  action  by  Richardson.  Now  this,  as 
it  seems  to  me,  would  be  dealing  out  harsh  measure  to 
this  defendant*  The  fault  lies  with  the  plaintifl^  that,  by 
the  form  of  contract  and  receipt  which  he  has  chosen, 
he  has  piit  himself  forward  as  a  secondary  person  only. 
There  would  have  been  no  difficulty,  if  he  had  pur- 
chased according  to  the  fact,  that  is,  in  his  own  name ; 
and  i(^  through  any  difficulty  which  he  has  thrown  on 
himself,  by' representing  the  fact  otherwise  than  it  really 
was,  aiid  which  he  might  have  removed,  by  giving  notice 
to  the  defendant  of  the  real  state  of  the  transaction,  and 
Vol.  V.  •  D  d  procuring 
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I816j  procuring  for  him  Jfirs.  Bichardsan^H  reiiunciatioD,  of 
"•  ^'  indemnifying  him  against  her  claim,  all  which  he  has 
ogaiHsi  omitted  to  do,  an  i^convenience  is  to  fidl  on  either 
party,  it  seemf  to  mc^  that  it  ought  to  fall  on  the  plain* 
tiff.  My  mind  has  flqctuated  in  the  course  of  the  a^* 
ment,  hut  the  right  conclusion  appears  to  mc  to  be  this, 
that  tlie  plaintiff  cannot  sustain  this  action,  not  having 
given  any  previous  notice  to  the  defendant  that  the 
plaintiff  Was  the  real  party  to  the  contract,  nor  afforded 
him  the  means  of  protecting  himself  agftinst  the  claim 
of  C»  Itichardsan. 

.  Abbott  J.  I  am  of  c^inion  that  the  nonsuit  was 
right,  upon  the  eyidenoe  tendered  to  my  Lord  at  nisi 
prius.  This  action  is  brought  by  the  plaintiff  na  priif* 
cipal,  pn  a  contract  made  by  him,  as  for  and  ^n  th? 
name  of  C»  Richardson.  Without  asserting  that  under 
no  imaginable  state  of  circumstances  coiUd  th^  plaintiff 
have  been  entitled  tQ  maintfiin  this  actioq,  it  ^  ^iiov^ 
to  say,  that  the  circupfistanpes  o^ered  in  propf  yo^  this 
case  were  not  su^cien^  tp  ^ptitje  him*  T|)e  |^f|^tiff 
proposed  to .  sustain  this  actioni  by  proving  tha^  al- 
though he  bad  professed,  by  hfs  signiiture  tp  (h^  memp- 
randum  of  sale,  to  be  acting  as  ^g^iit^  and  hs^  §pq^t^ 
a  receipt  from  the  auctioneer,  expressing  the  deposit  tp 
have  been  paid  by  him  as  agent  for  C  Bicho^^^m^  J0> 
the  contract  and  money  paid  under  it  were  really  bj% 
and  Mrs.  Richardsofi  was  to  liave  been  the  wjtness  to 
"  make  good  tl^is  proof.     Now  it  appears  to  me^  thfU  (he 

plaintiff  was  bound  to  go  much  fietrther.  This  is  i|pt 
like  the  case  where  a  contract  is  made  in  one  oame, 
and  the  action  brought  in  anpthen  It  is  perfectly  cleaf, 
from  what  takes  place  ordinarily  in  comnjercial  deal* 
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ings,  th(it  an  umia^ied  pripcip^  pia;  de(:]^«  faia^gl&  ^^\G% 
aiul  cl^jix^  tQ  sue  upon  a  control  fi^a^e  with  \\h  Ag^Rt^*  ^ 
In  genPl^)>  l^ow^v^r,  Yfhex^  a  pqrch^e  is  qiaile  by  jBup.  «^aini< 
9^Dt  at  aqc^ion,  lyhetber  it  be  of  lai)(ls  qf  goq(^§it  U  vi 
tacitly  understood  tl^t  he  does  not  bid  on  bis  pWQ  ap? 
cpiin^  I  and  it  almost  always  happens,^  tb^t  tl^p  priqqpf\t 
is  madp  known  before  ther^  is  9  necessity  for  r^ort|ag 
to  ai|  action. '  This  was  tl)^  cf^e  in  Bei^une  v^  Fai^t 
brother^  for  it  appeared  that  tfie  d^feQc|ant  )p^^w  t^^(  th^ 
plaintiff  was  the  principal.  Indeed,  I  am  not  aware  of 
any  case  where  an  unnamed  principal  has  maintained  an 
action,  in  which  it  appeared)  that,  at  the  time  of  the 
trial,  he  was,  for  the  first  time,  disclosed  to  the  defend- 
ant as  principal.  I  therefore  think,  that,  upon  the  evi- 
dence offered,  the  nonsuit  was  right.  It  is  unfortunate 
for  the  plaintiff  to  have  placed  himself  in  this  situation, 
but  it  his  own  fault. 

MoLRotn  J.  I  also  am  of  the  same  opinion.  On 
the  face  of  this  memorandum,  it  is  in  law  the  contract 
of  Mrs.  Richardson^  and  not  of  the  plainti£^  and,  from 
every' thing  which  passed  between  the  parties,  the  de- 
fendant has  a  right  to  suppose  that  the  plaintiff  was  not 
the  person  entitled  to  sue,  but  that  the  right  of  action 
was  vested  in  Mrs.  Richardson*  If  the  plaintiff  can 
explain  the  circumstances  under  which  the  contract  was 
made,  so  as  to  found  for  himself  a  right  of  action  there- 
on, it  is  plain,  that  the  means  of  such  explanation  must 
lie  peculiarly  within  his  own  knowledge.  On  the  face 
t>f  the  transaction,  the  action  is  maintainable  by  Mrs. 
Mickardson  on\y.  Now  it  is  a  settled  rule  of  pleading, 
that  'where  the  act  on  which  the  plaintiff's  demand 
arises  is  secret^  and  lies  within  his  knowledge,  an  action 

D  d  2  cannot 
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1816.        cannot  be  maintained  without  notice  given.     In  sucb  a 
""■"■^        case  the  plaintiff  is  bound  to  allege  notice  (a),  and  if  he 

BlCKXKTOK  1  •        T 

againsi  ought  to  allege  it,  it  follows  that  he  ought  to  prove  it  I 
therefore  think,  that  it  was  not  sufficient  for  the  plaintiff 
to  tender  evidence  at  the  trial  of  the  circumstances ;  if 
he  had  given  notice,  possibly  the  defendant  might  not 
have  resisted  the  action;  in  the  absence  of  notice,  it 
may  be  presumed  that  he  defended,  on  the  ground  that 
the  plaii^£r  had  not  any  right  of  action. 

Rule  discharged. 

(a)  Sfee  Cfmi0  Dig.  Phader,  C  75. 


jNb9eJi^  13th.    The  King  against  the  Inhabitants  of  Burbon. 

New  trial  re-      INDICTMENT  for  uon  repair  of  a  highway.      Plea, 

fused  after  a         ^ 

▼eidict  of  not  not  guilty..    Upon  the  trial  before  Wood  B.  at  the  last 

uidictment  for     Westmoreland  assizes,  there  was  a  verdict  of  not  guilty. 

not  repairing  a 
rood,  where  the 

Wnd  A^rShu^       And  now,  Scarlett  moved  for  a  new  trial,  upon  the 

ground  that  the  verdict  was  against  all  the  evidence ; 
and  he  said,  that  the  prosecution  was  for  the  purpose 
of  trying  a  civil  right  onlyt 

But,  per  Lord  EiXENBoaouoH  C.  J.  In  general, 
the  rule  is  not  to  grant  a  new  trial  in  a  criminal  pro- 
ceeding after  a  verdict  of  not  guilty.  ,  And  inasmuch  as 
the  right  will  not  be  bound  on  the  plea  of  not  guilty, 
we  do  not  think  it  would  be  proper  to  break  into  the 
general  rule  on  the  suggestion  that  the  prosecution  was 
merely  intended  todetenoine  a  .civil  righti  • 

Rule  refused. 
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Doe  on  the  demise  of  Giles  against         2Ve«fay, 

Warwick.  Nmmbtr  isa 

\ 

AT  the  trial  of  this  ejectment  before  Wood  B«  at  the  Indectmeiit, 
last  Cumberland  assizes,  service  of  the  declaration  of  the  dedar- 
was  proved  on  three  tenants  in  possession,  but  neither  tenant  in  pos- 
the  landlord's  or  tenant's  rule  was  produced,  nor  was  J^S^  l^thout 
there  any  evidence  to  shew  the  defendant  to  be  land-  ^aJj^f  ^^ 
lord.  It  was  objected  that  the  landlord's  rule  ought  to  ^/drf^Sl^ 
have  been  produced,  in  order  to  connect  the  defendant  ^'^^  ^  •^ 

laodloctlt 

With  the  premises;  to  which  it  was  answered,  that  ser* 
vice  of  the  declaration  on  the  tenants  in  possession 
being  proved^  it  followed  that  the  defendant  must  come 
in  as  •  landlord.  The  learned  Judge  being  of  that 
opinion,  overruled  the  objection. 

Parke  now  moved  for  a  new  trial,  and  cited  Good' 
right  V.  Rich,  {a) 

Lord  Ellekborough  C.  J.  It  must  be  presumed 
that  the  defendant  is  here  to  defend  for  something.  He 
might  have  shewn  that  these  were  not  the  premises  in 
respect  of  which  he  appeared  upon  the  record  a£  de- 
fendant. 

Bayley  J«  In  Doe  v.  Ymmg^  Hilary^  1815,  service 
of  tho  declaration  on  the  tenant  in  possession  was 
proved,  and  was  held  sufficient  to  raise  the  presump- 
tion that  the  defendant  appeared  as  landlord,  without 

(rt)  7  'r.  n,  327. 

D  d  3  producing 


m  0AS£8  in  MICHABLMAS  T£RM 

1816.  producing  the  landlord's  rule.  In  Goodright  v.  lUcAi 
Do»  dem.      ^^^  defendants,  who  had  entered  into  the  common  c  oa- 

^viLis  gent  rule,  as  tenants,  proved  that  they  were  not.  nor 
Y^AA^ici.  ever  had  been,  ih  possession  6f  anjr  patt  of  th<$  {^Hfinises 
in  question. 

Abbott  J.    I  do  not  see  why  it  is  to  be  presumed  that 
the  tenant  has  some  other  lands. 

Role  refused. 


^^S^^^Ua     "r^®  ^^^^  4igamst  the  Hull  Dock  Company* 


November  ISth. 

The  iruA  Dock  f\n  the  2d  of  November^  1816,  a  rate  was  made  for 

Compaoy  were    V.^ 

held  rateable  in  the  relief  of  d)e  poor  of  the  parish  of  Scidcoales 

respect  of  the 

tooiMge  duties  for  six  Calendar  months,  comKiencing  on  the  20th  of 

taeofstatate  Septembet^  then  last,  in  which  the  Dock  Company  at 

•kh^ulhulp.  Kingman  t^m-HuU  ^ere  ihiis  TBX^i 

S^ditaratn  ^^^'^  Company:   Dock    and  wharf   2240/.:    i8«. 

repftin  during      13^.4^. 
the  period  for 

which  the  rate  Upon  appeal  to  the  Epiphany  quarter  sessions,  181 G, 
ceedcdtbe  for  the  East  Riding  of  Yorkshire,  the  rate  was  con- 
duties  received,  firmed,  subject  to  the  opinion  of  the  Court  upon  the 

following  case:. 

By  Stat.  14  Geo.  3.  c.  56.  intituled  ^^  An  act  for  mhk* 
ing  and  establishing  public  quays,  or  wharfs,  at  King- 
ston^tipofi'Hull,  for  the  better  securing  his  Majesty's 
revenues  of  customs,  and  for  tlie  benefit  of  commerce 
in  the  port  of  Kiugston-upoti'^Hiillj  for  making  a  basiii 
or  (lock,  with  reservoirs,  sluices,  roads,  and  othei* 
works,  for  the  accommodatidri  of  vessels  usihg.th^  stttu 
port,^  &c.;  (which  is  declared  to  be  a  public  act,  and 

to 
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t8  bfe  Judicially  notieed  a$  such,)    {s.  15;;)  the  Dock        .1816. 
Gbittp&tly  were  etn[>bwered  and  required  to  make  a  basin      -^  .^  , 
or  dock,  atid  aldo  a  quay  or  wharf,'  and  other  works      J'^^i?*' 
therein  mentioned,  for  the  general  benefit  of  shipping,  DockGoitopsrfy. 
and  of  the  trade  and  cbmmerce  of  the  said  port.     By 
the  S2d  section,  it  Was  enacted,  ^^  that  the  Company 
should,  at  all  times,  well  and  sufficiently  repair,  main- 
tain, support,  and  cleanse  the  basin  or  dock,  and  the 
qnay  or  wharf,  and  other  the  works/'      By  the  42d  and 
45th  sections,  certain  rates  or  duties  on  ships  ladihg 
or  dniatling  goods  within  the  port,  and  certain  wharf- 
age ttttes  on  goods  which  should  be  landed  on  the  quay, 
were  granted  to  the  company.    Besides  tbl^  emoluments 
arising  from  the  dock-dues,  the  Company  derive  coh- 
aidferabie    emoluments  from  the   rent   of  warehouses 
which  they  have  erected,  agreeably  to  the  directions  of 
the  act.     The  warehouses  are  situate  in  the  town  of 
HuUj  and  not  within  the  parish  of  Scukoates.    Two 
third-parts  of  the  dock  are  situate  within  the  parishes 
of  the  Holy  TMnity  and  SU  Mary^  iti  Htdl^  and  the  re- 
maining third  is  in  the  parish  o(  Scnlcoates.     In  1814* 
the  Dock  Company  resolved  to  take  down  and  re-build 
the  loek  and  entrance  basin  and  side  walls  of  the  dock. 
Tb^  acted  under  the  advice  of  their  engineer,  who, 
judging  tiie  dock  to  be  in  a  bad  state,  directed  a  general 
repair.     On  the  2d  May,  18H,  the  ships  were  removed 
oat  of  the  dock,  and  the  execution  of  the  works  com- 
menced,  ajid  continued  until  the  dist  December  last. 
The  expenditure  of  the  Company  in  respect  of  these 

m 

works,  from  the  20tb  September  (being  the  day  when  the 
rate  was  made  to  commence),  to  the  3l8t  December  fol- 
lowing, amounted  to  548S/.  155.  2d,,  and  the  recdpts  of 
the  Company  in  rest>eot  of  the  duties  and  wharfage  rates 

D  d  'f     •  during 
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lSi&        during  the  same  period  amounted  only  to  S963/«  ISs.  Id. 
.  '        The  further  estimated  expenditure  of  the  Company  in 

The  KiKQ 

n^amst        rcspect  of  the  works,  from  the  31st  December  to  the 
PockCom(iany,  SOth  March  (when  the  six  months  for  which  the  rate 

was  made  would  expii'e),  would  be  11 93/!.  7s«  4^^  and 
the  receipts  of  the  Company  in  respect  of  the  duties 
and  wharfage-rates  would  be  97/.  only.  The  chief  part 
of  the  expense  was  incurred  in  respect  of  the  lock  and 
and  entrance  basin,  which  are  situate  in  the  town  of 
HuU^  but  are  essentially  necessary  to  that  part  of  the 
dock  which  is  situate  iii  Scidcoates.  From  the  time  of 
passing  the  act  to  the  making  of  the  rate  in  qoestion, 
the  parishioners  of  Sctdcoaies  have^  in  assessing  the 
Dock  Company  to  the  poor  rate,  annually  made  a  de- 
duction of  the  Company's  expenditure  in  respect  of  the 
ordinary  repairs  of  the  dock,  from  the  gross  annual, 
amount  of  the  Company's  duties  and/wharfag&^rates. 
The  sums  stated  in  the  account  of  expenses,  were  all 
necessarily  expended  in  making  the  repairs  in  question, 
arid  provided  the  Dock  Company  is  entitled  to  deduct 
the  same  from  their  gross  receipts,  there  are  not  any 
net  proceeds  whatever  for  the  use  of  the  Company. 
The  Company  did  not,  in  consequence  of  the  re-boild- 
ing  of  the  lock  and  entrance  basin,  become  entitled  to 
any  greater  or  other  duties  or  whar&ge-rates  than  they 
were  before  entitled  to. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Company  were  liable  to  be  rated  for  the  six 
months  for  which  the  rate  was  mode, 

Cdtman  and  Ci^ss,  in  support  of  the  order  of  sessions, 
argued,  that,  inasmuch  as  the  company  were  in  the  occu- 
pation of  property  rateable  within  l|ie  stat.  48  £/«.,  the 

circmu- 
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« 

circnmstanoe  of  their  having  expended  in  repairs  during  1816* 
the  time  for  which  the  rate  was  made^  a  sum  exceeding  jttKiM 
the  receipts,  furnished  no  ground  of  exemption.  That  jyf^^ 
this  property  was  in  its  nature  liable  to  be  rated,  had  al-  l>ocl;Coi&piiiy 
ready  been  adjudged  (a);  and  it  plainly  appeared  from  the 
facts  now  stated,  that  the  proprietors  were  not,  as  in  the 
case  of  Salterns  Load  Sluice  (2),  mere  trustees  to  super* 
intend  the  execution  of  the  act,  without  any  personal  ad- 
vantage. And  if  profits  accrue  to  the  proprietors,  the 
subsequent  application  of  them  cannot  vary  the  liability. 
Therefore,  in  Rex  v.  Agar  (c),  the  trustees  of  a  methodist 
chapel,  who  let  out  the  pews  for  an  annual  rent,  were 
held  rateable  for  the  chapel,  though  thqr  expended  more 
than  the  annual  rent  in  mamtaining  the  establishment ; 
and  a  distinction  was  there  taken,  which  is  mainly  appli- 
cable to  this  case ;  for  it  was  said  (d),  that  **  no  doubt  the 
fair  average  expences  ought  to  be  allowed  in  estimating 
the  quantum  of  the  rate,  but  not  any  extraordinary  ex- 
penditure which  might  happen  to  make  the- property  un- 
profitable in  a  particular  year ;  for  where  it  is  the  sub- 
ject of  annual  value^  the  money  so  laid  out  in  one  year 
will  produce  profit  in  the  subsequent  years.''  So  the 
lessee  of  a  coal  mine  was  held  rateable,  although  he 
actually  incurred  a  loss  by  the  adventure,  (e)  The 
persons  who  compose  this  Company  are  doubtless 
trustees  for  the  public  in  seeing  to  the  proper  repar- 
ation  of  the  docks,  but  they  have  also  a  dominion  given 
them  by  the  act  over  the  funds,  and  by  section  58, 


fa)  JUx  V.  Dock  Compantf  of  HuU,  i  T.  J?.  219. 

(*)  4T.  IL730, 

(c)  14  JBati,  256. 

(tf )  Ibid.  p.  262. 

if)  Met  T.  Parrot,  5  T.  R>  59^, 

are 
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1616;  are  to  hold  a  general  annual  meeting  tD  audit  tlMato- 
— : —  counta  of  money  received  and  disbursed  in  the  preceding 
asav^  year^  and  to  declare  whether  any»  end  what  diridend 
i5ockCoin>att7.  ^hall  be  made  among  the  proprietors.  The  rate^  there- 
fore, is  to  be  regulated  by 'Calculating  the  atemge 
profits  accruing  annuallyi  according  to  the  rule  adopted 
in  Bex  v.  Mnfidd  {a\  and  not  by  the  partictilair  state  of 
the  disbursements  at  any  one  isolated  periods  If  it  were 
otherwise^  great  inconvenience  would  follow ;  for,  8up« 
posd  that  for  a  short  period  the  whold  finrmtng  interest  of 
tfafe  cobntry  Vera  to  be  a  fiedling  concern^  there  could  be 
no  rate  at  tiX  if  it  were  to  be  governed  by  the  theft 
present  state  of  things^  and  thus  the  fund  fot  the  main- 
tenanoci  of  the  poor  would  be  withdrawn  at  a  timd  when 
it  was  hiDst  re()uired.  Another  incouvenienee  wobld 
bei  that  it  would  open  an  inquiry  into  every  yearns  ae* 
eoUntf  which  would  occasion  endless  litigation* 

Thompson^  contr^  admitted  that  the  Dods  Company 
were  generally  rilteabie  for  profits;  but,  he  tfrgtted, 
that  where  there  wafc  no  return  of  profits^  or  in  other 
words,  no  beneficial  occupation^  there  coulfl  be  no 
rate,  Discording  to  the  doctrine  of  the  Salier^s  Ltmi 
Slttice  case.  He  said,  it  wa$  admitted  that  the  Com- 
pany  were  trustees  for  the  public,  and  thifey  were  as 
suck  boiind  by  the  act  to  lay  out  their  receipts  in  neces- 
sary repairs  for  the  public  aocoBHUodatiOn^  And  the 
present  eicpenditure  was  of  such  a  nature  as  not  to  be 
capable  of  being  included  in  the  deductions  on  account 
of  ordinary  repairs ;  for  it  was  in  great  part  incurred 
for  new  works;  from  the  addition  of  which,  an  improte- 

(a)  10Eaa,219. 

ment 
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MStit  in  i^c  dttlies  Wfti  fiot  likely  to  accrue^    If  th^n  tho        1 81 6» 

■ 

GuMkpftfiy  w«r«  bound  by  law  to  apply  the  whole  of  the 
adtfttitajJM  whith  wauld  otherwise  have  acorn^d  to  J'o'ii'y' 
th^tHj  to  t^ublie  piirpo«et;  without  the  pfobability  of  any  pockCbmpuij 
koprdVement  thereby^  how  does  this  case  differ  from  this 
Soiler's  Lead  SltiketsM^  ?  The  Company  ehnnot  retain 
these  proceeds  to  answer  futute  objects  of  expense^  but 
whererei*  there  is  a  surplus,  they  must  make  a  dividend. 

Lord  Elunbobougr  C;  X  Thb  aot  of  parliament 
does  not  require  the  Colnpbny  to  make  a  dividentl  ht  all 
cvcfatsi  nor  does  it  say^  that  they  shall  divide  to  the  ex^ 
Ireme  limit  of  the  hionics  received.  Suppose  an  appli* 
tetiod  to  be  made  to  this  Oourt  for  a  mandamus,  to  conv^ 
pel  th%  Company  to  make  a  dividedd  of  the  whole  balanee 
in  ifaei^  haods^  if  the  Company  were  able  to  shew  that 
the  expeiM  of  the  necibssary  repair^  of  the  basin  for  the 
enstting  year^  would  be  likely  to  absorb  the  whole  or  the 
greater  part  of  this  balance^  would  the  Court  grant 
sueh  a  mandamus  ?  And  if  the  Company  were  in  any 
year  to  do  so  improvident  an  act»  as  to  a  make  dividend 
lo  the  uttermost  penny,  no6  reserving  any  thing  for  pros« 
pi^tive  dem&nds ;  as  tliere  is  a  provision  in  the  act  (a), 
enabling  them  to  make  calls  from  the  proprietors  for  the 
necessary  purposes  of  the  act,  the  consequence  would  be, 
that  instead  of  reserving  out  of  the  funds  in  hand,  suf- 
ficient means  to  cover  these  expences,  they  must  call 
i^n  the  proprietors  to  refund  what  they  had  impro* 
vidently  distributed  among  them.  The  language  of  the 
ant  is,  "  that  the  Company  shall  have  power  to  make 
such  calls  of  money  from  the  proprietors  of  shares,  to 
defray  the  expences  of,  or  carry  on  the  works  autho- 

(o)  B$QU  37. 

rised 
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Xgig,       rised  by  the  act,  as  they  firom  time  to  tinie  shall  find 
^— -^     wanting  and  necessary  for  those  purposes.''     So  that 

against       ^^  Company  may  call  upon  the  proprietors  of  shares 
DockCompimv.  ^  refiind  what  they  have  received.    There  is  no  ques* 

tion    as  to  the  rateability  of  this  property ;    it  has 
very  properly  been  admitted  that  it  is  rateable*     The 
question  therefore  is,  whether  a  rate  can  be  imposed  in 
respect   of  property  which  is  generally  rateable,  but 
the  profits  of  which,   owing  to  certain  incidental  and 
necessary  expenses,  have  been  for  a  time  esdiausted.     As 
to  which  it  is  to  be  observed,  that  a  rate  is  not  always 
imposed  on  property  in  the  particular  year  in  which  it 
makes  a  productive  return,  for  if  that  were  so^  there 
could  be  no  rate  in  respect  of  saleable  underwoods  and 
the  like  property,  which  are  productive  only  after  a 
series  of  years,  except  in  those  years  in  which  the  pro- 
fits arose*     But  in  the  case  of  Bex  v.  Mhrfieldj  it  was 
,  decided,  after  much  considerati9n,  that  saleable  under- 
woods were  rateable  annually,  in  proportion  to  their 
value,  though  they  should  happen  tlo%  to  be  cut  down 
more  thai!  once  in  21  years.     In  the;  present  case,  the 
Company  have  no  money  in  hand,   but  they  have  a 
property,  which  upon  an  average  is  productive.     To 
hold  that  in  every  case  where  property  is  rateable^  an 
account  is  to  be  taken,  for  the  particular  period  for 
which  the  rate  is  imposed,  of  the  precise  amount  of  its 
productiveness,  and  that  if  there  is  the  smallest  decrease 
the  rate  is  to  be  reduced  pro  tatUOj  would  in  my  judg- 
ment  be  infinitely  inconvenient.     Every  house  must 
then  have  its  separate  assessment,  in  order  to  let  in  the 
particular  deductions  belonging  to  each ;  and  this  mode 
of  assessment  would  be  open  to  every  species  of  fraud, 
because  the  largest  deductions  would  be  attempted  to 

be  thrown  on  periods  of  the  greatest  pressure.     It  ap- 
pears 
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pears  to  me  that  this  rate  is  well  imposed,  and  that  the        1816. 
average  profits  of  the  company  are  not  liable  to  be  ' 

The  KiN« 

merged  in  the  partial   expenditure  of  any  particular        agatTtsi 
period.     I  think,  therefore,   this  order  ought  to  be  i>ockComp«if. 
confirmed. 


Bayl£V  J.  I  agree  that  this  rate  is  well  imposed. 
The  case  does  not  state  that  this  property,  communibus 
anniSi  is  not  productive  of  profit,  but  only,  that  during 
this  particular  period  it  was  not  profitable.  It  appears 
that  the  company  are  in  possession  of  property  which 
is  primd  facie  rateable;  the  rate,  therefore,  is  well  im- 
posed, unless  the  property  is  to  be  exempted,  on  the 
ground  of  its  not  being  profitable  at  the  particular 
period  for  which  the  assessment  is  made.  As  to  which, 
Mex  V.  Mirfield  is  a  clear  authority,  that  the  principle 
which  is  to  govern  is,  whether  it  be  profitable  comvtuni-^ 
bus  annis. 

Abbott  J.  It  has  been  admitted  that  the  Com^ 
pany  i$  in  possession  of  property  which  is  rateable 
generally,  and  this  property  is  of  considerable  annual 
value.  I  think  the  Company  cannot  relieve  themselves 
from  this  rate,  by  shewing,  that,  on  occasion  of  some 
extraordinary  expenditure,  during  the  particular  period 
ibr  which  the  rate  is  made,  that  which  would  have  gone 
to  the  account  of  profits,  has  been  otherwise  consumed. 
To  hold  to  any  such  rule  would,  in  my  opinion,  be 
productive  of  great  inconvenience ;  for  by  the  same  rule, 
I  know  not  what  answer  could  be  given  to  the  farm- 
holder  or  householder,  if  they  were  to  claim  a  similar 
exemption,  because  of  the  extraordinary  expense  which 
they  had  incurred  in  the  maintenance  or  improvement 

of 
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IBl  6.       of  thw  house  or  Iwd*  Thertfore»  as  it  seeins  to  ipe^  th? 
'~~       the  qrdor  of  se^ions  must  he  confirmed ;  there  is  Boi 

Th«  Ki¥0 

gainst       ^ny  qu^tion  before  us  as  to  the  quantum. 

The  Hull 

HoLROYD  J.  I  am  of  the  same  opinion.  The  only 
doubt  which  I  have  entertained,  has  been  on  sect.  22., 
\thi^  dbliges  the  Company  to  repiiii^  the  dock  and 
.  pth^r  wprks;  and  if,  under  that  seption,  the  specific 
rates  had  be^n,  so  far  as  they  werfi  required,  appropri- 
.  ated  to  that  parposo  only,  I  should  have  eptertfiined 
oqnsiderahle  dpubt  whether  any  property  >(ested  in  (hf 
trustees,  which  could  properly  be  madp  the  sutyect  of 
rate,  beyond  the  surplus  which  might  l^appea  to  remain 
in  thei^  hands,  after  satisfying  the  expend  attending 
the  maintenance  and  repair  pf  the  work^.  But  the  case 
is  not  sp,  for  I  fipd,  by  the  42d  section,  the  duties  paj^ 
f^le  by  virtue  of  the  act  are  vested  in  the  Cknnpany  as 
their  own  proper  monies,  and  for  their  use,  in  pposider- 
ation  of  the  expenses  incurred  by  them  in  making  and 
maintaining  the  works ;  and<|  by  the  5Sd  secttoi^  they 

m 

are  to  take  an  account,  annually,  and  decla^*^  what  di- 
vidend shall  be  wa^Ie ;  so  that  they  stand  in  the  sai^e 
situation  with  any  pther  qu^al  company.  If  so^  thep 
here  is  property  which  is  productive  of  profit,  ^hhoagfa 
it  has  not  made  any  r^turi^  during  the  time  fpr  i^\ii^ 
the  rate  is  mode ;  but  it  is  uot  enpugh  to  exeinpt  pro^ 
pprty  from  being  rated,  to  shew,  that  the  extraordinary 
expei^ses  of  a  particular  period  hav^  absorbed  the  profits 
of  that  perio^. 

Order  of  sossIqus  ppnfir|iie({. 
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The  King  against  Shawe.  ThurtKiay, 

.  November  Hth. 

THE  defendant  was  indicted  in  this  court,  tq  which  The  Ktatute 
indictment  he  appeared,  and  pleaded  guilty,  in  the  for  trying  and 
last  term.     The  indictment  charged  that  the  defendant,  Great  Britain 

U"  .^iji_  i*a1_  •♦£•  persons  holdinir 

being  a  person  employed  by  and  m  the  service  of  our  ^i,iic  employ^ 
lord  the  king,  in  a  certain  civil  office  and  capacity,  to  ^JI{^°^. 
wit,  in  the  office  and  capacity  of  a  clerk  in  the  commis-  ™****<*  abroad, 

'  x-        .f  does  not  eitenu 

sariat  department  of  the  king,  out  of  Great  Britain^  to  ^  feloniw, 
wit^  at  Keene^  in  North  Americoj  on  the  14th  day  of 
June^  1815,  BXKeene  aforesaid,  to  wit,  at  Westmitister^  in 
the  county  of  Middlesex^  in  the  execution  and  exercise 
of  his  said  office  and  capacity,  feloniously  did  steal,  take^ 
and  carry  away  5000  pieces  of  foreign  gold  coin,  com- 
monly called  half  joes,  of  the  value  of  10,000/.,  of  law- 
ful money  of  Great  Britain^  and  2400  ounces  of  gold, 
of  the  value  of  10,000/.,  of  like  li^wful  money,  of 
the  goods,  chattels,  and  monies  of  our  said  lord,  the 
now  king,  there  thep  found  and  being,  against  the  form 
of  the  statute,  &c.,  and  against  the  peace,  &c.  Second 
count  charged  the  felony  to  have  been  committed  under 
colour  of  his  office.  Third  and  fourth  counts  were 
similar  to  the  first  and  second,  except  that  they  stated 
the  defendant  to  be  a  person  employed  in  a  military 
office  and  capacity,  to  wit,  in  the  office  and  capacity 
of  a  clerk  in  the  commissariat  department  of  the  army 
of  the  king,  serving  in  North  America.  Fifth  and  last 
counts  described  him  as  a  person  holding  and  exercising 
a  certain  public  employment,  to  wit,  the  public  employ- 
ment of  a  clerk  in  the  conunissariat  department  of  the 

king. 
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1816.       king.    And  now,  the  defendant  bdng  brought  to  the 
bar  of  the  court, 


The  King 
against 
Shawe. 


Sehoyn  and  Giffbrd  moved,  in  arrest  of  ju^^ment,  upon 
the  ground,  that  the  offence  charged  in  the  indictment 
was  hot  an  offence  within  the  stat.  42  G.  3.  c.  ^5^ 
'^  for  the  trying  and  punishing^  in  GrecU  Britain^  per^ 
sons  holding  public  employments,  for  offences  committed 
abroad ;?  for  the  statute  speaks  only  of  *^  any  crime, 
misdemeanor,  or  offence,  in  the  execution,  or  under 
colour,  or  in  the  exercise  of  their  oi&ceor  employment." 
But  wherever  it  has  pleased  the  legislature  to  extend  the 
limits  of  trial  beyond  the  common  law  limits,  and  to 
include  felonies  in  that  extension,  it  has  uniformly  done 
so  in  express  terms.  And  they  instanced  the  26  H.  $• 
c.  6.  s*  12.,  for  the  ti'ialof  murthers,  robberies,  felonies, 
and  accessaries,  the  26  H,  S.  c.  1 3.  s,  4.,  for  the  en- 
quiring of  treasons,  and  the  28  Jf.  8.  c.  15.,  for  the 
trial  of  *^  treasons,  felonies,  robberies,  murthers,  and 
confederacies ;"  wherein  all  these  offences  are  specified 
CO  nomine.  And  the  stat.  11  and  12  ^.3.  c.  12.,  which 
is  in  pari  materia  with  the  statute  in  question,  being  for 
the  punishment  of  governors  of  plantations,  for  crimes 
committed  by  them  in  the  plantations,  extends  to  any 
oppression  of  his  mtgesty's  subjects,  or  any  other  crime 
or  offence,  contrary  to  the  laws  of  this  rcalm^  or  in 
force  within  their  governments ;  yet  it  has  never  been 
considered  as  including  felonies.  It  is  to  be  observed, 
also,  that  the  statute  42  Geo*  3.  provides  for  the  pro- 
secution of  the  offences  mentioned  in  it,  by  information 
to  be  exhibited  by  the  Attorney- General,  as  well  ns 
by  indictment ;  which  plainly  manifests  the  intention  of 
the  act,  because  an  information  lies  not  for  a  felony* 


Tie 
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The  Court  desiring  to  hear  the  odier  side,  .1816. 


Shawi, 


The  Attomey-Generalj  Toppings  and  Richardson^  against 
carOrdj  quoted  the  act  13  Geo.  3.  c.  63.,  for  a  legis- 
latiye  exposition  of  the  word  <<  crime;"  for  the  39th 
section  of  that  act  is  confined  to  ^^  crime,  misde- 
meanour, or  ofience,"  yet  it  plainly  appears,  by  the 
the  proviso  in  the  45th  section,  that  the  l^slature 
meant  to  apply  it  to  capital  cases. 

Ix>rd  Ellenborough  C.  J«  The  reason  of  the  thing, 
c2  prioriy  would  lead  one  to  conclude,  that  the  juris- 
diction, as  to  the  trial  of  felonies,  should  be  restrained 
to  th^  local  court.  The  word  crime  may,  indeed,  where 
a  different  reason  ought  to  prevail,  be  of  a  larger  con- 
struction, so  as  to  comprehend  felonies.  But  what  Mr. 
Giffbrd  has  noticed  with  respect  to  proceeding  by  in- 
formation, is,  as  it  seems  to  me,  decisive,  to  shew  that 
felonies  were  not  contemplated  by  this  act.  The 
13  Geo.  8.  was  passed  alio  intuitu.  The  utmost  to 
which  the  argiunent  arising  from  thiCt  enactment  can 
be  carried  is  this,  that  the  word  crime  may  mean 
felony,  if,  as  it  is  said  of  that  statute,  it  is  so  intended. 
The  words  of  the  act  of  parliament  in  question  will, 
however,  be  best  expounded  by  looking  to  the  act  it- 
self. The  object  of  this  act  was,  in  the  same  spirit  witli 
the  act  of  11  and  \2  W.  3.,  to  protect  his  majesty's 
subjects  against  the  criminal  and  fraudulent  acts  com- 
mitted by  persons  in  public  employments  abroad,  in  the 
exercise  of  their  employments;  to  reach  a  class  of 
public  servants,  which  the  11  and  12  W.S.  c.  12.  did 
not  reach ;  and  to  place  them  in  pari  delicto  with  g6- 

Vol.  V.  E-  e     *  vemors. 
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vernors.    It  has  no  reference^  in  spirit  br  letter,  to  the 
commission  of  felonies. 

Abbott  J.  I  am  entirely  of  the  same  opiniORi  It 
is  quite  clear  from  the  whole  seo^e  and  language  of  the 
Stat  42  Choi  3.  c.  85^  that  the  legislature  did  not  idmd 
to  extend  it  to  felonies.  It  is  said^  hoi»ever|  that  the 
word  crime  in  another  act  does  coitiprehcnd  felonies; 
admitting  that  it  does»  yet  the  wwds  of  every  act  of 
parliament  must  be  construed  according  to  the  intent  of 
the  particular  act.  They  may  bear  a  more  extensive 
signification  upon  one  occasion  thah  what  would  be 
fpY&i  to  them»  if  left  to  their  natural  import,  in  another. 

Per  Curiam^  Prisoner  discharged. 


Tkursdajf, 
iVbonnAer  Hth. 

A  prohibition 
lies  totfae  oon* 
History  court,  if 
it  proceed  to 
hear  exceptions 
to  an  inventory 
exhibited  by  an 
executor. 


Henderson  against  French. 

A  RULE  nisi,  for  a  prc^ibition  to  the  G>nsistery 
Court  of  Carlisle,  was  obtained  on  behalf  of  Mary 
Henderson,  executrix  of  J*  Henderson  deceased,  who 
was  sued  as  such  executrix  in  th6  name  of  the  Judge  of 
the  said  court,  at  the  instance  of  A.  and  B,^  creditors 
of  the  said  J.  H.,  and  exhibited  an  inventory  in  the 
said  court  of  >]t  the  goods,  8cc.  of  the  said  deceased. 

And  the  ground  on  which  the  rule  was  moved  was, 
that  the  Ecclesiastical  Court  were  proceeding  to  hear 
exceptions  to  the  said  inventory,  and  to  compel  her  to 
exhibit  a  fresh  one : 


To  which  it  was  answered  by  IMtledaU,  who  now 
shewed  cause^  that  such  had  been  the  course  and  pnc- 

tioe 


IK  Trffc   Fl^TY*gtVEl*TH  VuAR  Of  GfiOridE  III.  ^^7 

tlte  df  the  Cotltt  fh)tti  time  immemorial,  and  tdpies  6f  ^^^^» 
divers  entries  of  the  like  proceedings  in  th6  S£Lld  CouH,  ^Mm»M^n 
from  the  year  1686  to  1812,  were  produced,  and  veri-  j?*jj^j. 
fied  by  affidavit.  Ahd  in  this  ca^6  it  w^  siLid,  that  the 
executrix  had  confessed  thttt  the  inVentbry  w&ii  insuM- 
cient;  for  it  appeared  by  the  proceedings  that  she 
had  exhibited  a  supplemehtal  inventory.  But  Sufely 
the  statute  (rt),  Which  requires  executots  to  **  make  a 
ti^ufe  and  perffcct  ittvehtory,"  must  be  presumed  tb  haVe 
armed  the  Court  with  the  power  of  examining  how  &r 
it  is  perfect  or  true ;  in  like  manner  as  in  making  &h 
account  to  the  Ordinary.  As  to  which,  Swinburne  (b) 
says  that  it  appertains  to  the  office  of  ordinary,  not 
only  to  examine  the  account  and  see  whether  it  be 
rightly  calculated,  and  whether  the.  accountant  doth 
charge  himself  with  the  receipt  of  the  whole  goods  and 
c&attds  of  the  testator,  and  how  mi)ch  he  hdth  dis- 
bursed i  bdt  also  to  have  a  regard  wh&t  manner  of  ex« 
petises  the  accountant  requireth  to  be  allowed.  And 
after  due  examination  of  the  account,  the  Ordinary 
finding  it  to  be  true  and  perfect,  may  pronounce  for  the 
validity  of  it.  But  if  on  examination  it  appears  that 
the  executor  hath  not  dealt  faithfully,  the  account  is  to 
be  rejected.  And  although  in  Catchside  v.  OoingUm  (c), 
it  Was  considered  that  the  spiritual  court  had  not  juris- 
diction  to  question  an  inventory,  it  may  be  observed, 
that  that  was  in  the  case  of  an  inferior  ecclesiastical 
court,  and  in  a  suit  promoted  by  a  creditor. 

Scarletlf  contra,  cited  2l  //.  8.  c.  5.  s.  4*.,  which,  as 
he  (iontetided,  only  reqjiires  an  executor  to  make  an 

E  e  2  inventory, 
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1816.       inventory,  and  deliver  it  into  the  keeping  of  tbebi&hop 
or  ordinary. 

The  Court  were  of  opinion  that,  as  the  statute  di- 
rected the  executor,  for  the  security  of  creditors  and 
l^atees,  to  make  an  inventory  to  be  delivered  to  the 
bishop  or  ordinary;  and  that  no  bishop  or  ordinary 
should,  under  pain  of  lOZ.,  refuse  to  take  such  iuventoiy, 
his  oflSce  was  merely  ministerial,  to  receive  it  when 
tendered;  if  the  statute  had  intended  more  it  would 
have  so  said. 

Rule  discharged. 


i^n(f«y.  The  Rev.  Samuel  Paris,  Clerk,  Thomas  Ar- 

nold,    Ann    Watts,    Widow,     Elizabeth 
Watts,  and  Henry  Watts,       -    Plaintifis ; 

AND 

Georoe  Miller,  William  Deeming,  and  Ca- 
roline, his  Wife,  -  -    Defendants. 


Wh€wtejtartt  j^RABELLA  WATTS  being  seised  in  fee  of  one 
fceofanundi-  undivided  fifth-part,  and  a  moiebr  of  another  mt- 

▼idcd  filUi  part, 

andofamoiccj  divided  fifth^part  of  the  estate  and  premises  hereinafter 

diTided fifth  mentioned,    devised    as    follows:    **  I   give    and  be- 

'^j  Aare  of  ^l^^ath  my  share  of  the  Bastile  and  other  estates  situate 

!Shf?!^fJ"^  at  Caoentry^  and  now  in  the  occupations  of  Mr.  Tvn/cro$5y 

•icttateatc.aiid  M^.  Capcy  and  Mr.  Twisty  to  my  sister  Caroline  WettsT 

now  m  Uic  oc*  ^  * 

cupatioitt  of  r.  The  testatrix  died,  leaving  her  sister,  the  defendant, 

and  C,  to  mj  -»  o 

>  a  IT.,"  Caroline  Deeming,  then  Caroline  Watt$,  her  sorvimg. 

ate.  UpOD 
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Upon  this  devise  a  question  was  submitted  by  the  Vice-        1816. 
Chancellor  to  this  Court,  what  estate  Caroline  Deeming 
took  in  the  said  one  undivided  fifth-part,  and  a  moiety 
of  another  undivided  fifth  part  under  the  said  will. 

PiilUpps,  for  the  plaintiffi,  argued  that  she  took  but 
an  estate  for  life.  He  said,  that  there  being  no  intro- 
ductory words  whence  the  intention  of  the  testatrix 
could  be  collected,  the  devise  iqust  be  construed  ac» 
cording  to' its  own  import;  as  to  which  the  rule  of  law 
is,  that  a  fee  does  not  pass  without  words  of  limitation, 
or  some  expression  tantamount  Of  this  nature  are  the 
words  <*  estate^*  and  '^  estate  at  /*  but  a  devise  of  off 
nof  lands  passes  only  a  life  estate.  And  if  a  devise  be  to 
A»  in  tail,  and  to  B,  and  other  children,  other  lands  in 
tidl,  and  if  any  child  die  within  age  and  unmarried, 
his  part  shall  go  to  the  survivors ;  the  survivors  take 
such  part  only  for  life,  (a)  So  a  devise  of  his  share  in 
the  New  River;  the  devisees  take  only  for  life,  for 
share  imports  his  part  on]y,  not  his  estate  or  interest 
in  it.  (6)  And  in'JhtDc^V  case  (c),  if  a  man  seised  ^of 
a  house  and  land,  devise  the  moiety  of  his  house  to  his 
wife  for  life.  Item,  he  deviseth  the  other  moiety  of 
his  house  to  «/•  his  second  son.  Item,  he  devised  to  «/. 
his  second  son,  the  said  house  and  all  the  lands  which 
pertain  to  it  after  the  death  of  the  wife ;  it  was  adjudged, 
that  «7.  should  have  an  estate  for  life  only  after  the  death 

(a)  Pettiwood  v.  Cooke,  Cro.  Eli»,  52.  S  C.  5  Leo»  t80.  by  the  name 
of  Putnam  and  Cook*s  case.  S.  C  2  Leon*  12d.  by  the  name  of  ffauf 
Hns'B  case.  S.  C,  Und.  197.  Woodwards,  Ghsbrook,  ^  Fmi.388.  Com, 
XHg.Deme,  (N.  7.) 

(6)  i£ddleton  ▼.  Swa^ne,  Skinn.  339. 

(c)   Vifh  Abr»  tit*  Devite,  L.  a.  ;)2.  1 1. 

£«3  of 
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1816«  of  the  m(^  and  not  an  estale  in  fee.  And  thougkin 
^M  Vf  Pmcjp^  {a)f  Lord  EUenbinvngi  appears  to  have 
doubted  the  conclusion  come  to  in  P^iiwood  v.  Cooke 
above  oitedf  be  expressly  states,  that  it  was  not  neees* 
sary  to  decide  the  matter  then  in  judgment  upon  that 
point*  Then  if  the  word  share  be  insufiieient  to  pass  a 
fa^t  the  Mib^uent  wards  of  the  devise  will  not  carry  il 
faribei^  l  beeau^es  it  appears  that  the  word  eskiUs  is  ussd 
ia  a  tanae  des«:rjptiva  of  the  thing  devised,  and  not  of  the 
intiereet  which  the  testatrix  had  in  them  i  it  baiBg  ia 
the  pluraly  and  followed  by  words  dasigiutdng  the  oocu* 
patiQUt  And  according  to  Lord  Handmhkef  in  fisoi- 
ttjjfn  Y*  Gii0^y»  {b)%  *^  There  ia  no  ease  in  «luch  it  hu 
been  heldi  that  a  fce  passed  by  the  devise  of  fin  ato^ 
if  the  testator  added  td  it^  in  the  occupation  of  any  paa* 
tiralav  tenant/' 

Lqrd  ]E^U'QKB4BiMtfGii  C«  J.  Is  not  this  a  question 
rather  of  grauimatieal  oonstruotion  of  the  wofd  shatu 
than  any  thing  else  ?  This  is  not  the  devise  of  a  portion 
which  the  devisor  ho^  curved  out  of  tlie  entirety ;  \t  cx^ 
isted  in  her  as  it  i^  de¥i«ed.  The  words  <*  my  share>^^  as 
it  seems  to  mei  were  uqed  as  denoting  the  interest ;  those 
vrbich  fQllovff  the  thing  devised  and  its  locality,  and  the 
letter  words  whiph  describe  the  pccqpation  relate  to 
the  Iftst  antecedent,  namely,  the  estates,  and  not  to  the 
word  share.  It  appears  to  me^  that  the  womI  Menr 
passes  the  fee. 


(a)  1 1  Koitf  l(>a 

(h)  1  Vis.  228«  cited  by  Lord  Ken  if  on  in  Fletdter  v.  SmUot^^  $  ^.  #. 
C59. 

AnaoTT 
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JCtLUlB. 


Abbott  J.    In  the  case  cited  from  Ventan^  the  deviie        ISld. 
was  to  the  sons  and  the  heirs  of  their  bodies :  the  word        ' 
share  afterwards  used  in  that  case,  could  not  possiUy       JSt^ 
denote  the  same  estate  as  given  to  them,  bqt  must  haTe 
necessarily  meant  a  part  of,  and  not  the  interest  in  ^e 

# 

thing* 

Heme  was  to  have  argued  fiir  the  defendants. 
The  following  certificate  was  afterwards  sent* 
We  have  heard  \bi%  case  argued  by  counsel,  and  are 
of  opinion,  that  the  said  defendant,  CaroUne  Deeming^ 
took  an  estate  in  fee  in  the  said  one  undivided  fifth 
part,  and  in  a  moiety  of  another  undivided  fifth  part  of 
the  said  estate  and  pr^nises  under  the  said  wilL 

ElXEMBO»0UQH# 

J.  Baylbt. 
C.  Abbott. 
O.  8.  Holboyb* 


Milneb  and  Others  agmmt  Branch^  ^^viddy, 

NrnmAer  15Ui. 

POVENANT,    The  plaintiffs  declare,  that,  by  in-r  m«rej;jff., 

deq^^re  qf  the  20th  of  J[um^  1.805,  )}etween  one  fee,  conTeyed  to 
Jq^hm  Iiarr\sf^i  pf  the  ^rst  part,  on^  J.  Babinsofi^  a   r.^,  their 
trwjitee  fqr  >/.  Bamdof^  of  tjip  second,  the  defendant  of  g|^,"Jo  tb^ 
the  third,  »nd  qne  J.  Jackm%  a  trustee  for  the  defend-  JJJf ^^^f^. 
aqti  pf  the  fourth,  (reciting  indentqres  of  lease  and  re-  bJSTe^'eS'uke 

to  his  use  a  rent 
oerlidn  to  be  issuing  out  of  the  premises,  and  suljeet  to  the  said  nmty  to  the  use  of 

defendant,  bis  beirs  and  assign^  aod  defendai^t  covenanted  with  J.  17.,  his  heirs  and 
assigns,  to  pay  to  him,  his  heirs  and  assiffns,  the  said  rent,  and  to  build,  within  one  year, 
of^e  or  iQQfe  vnessuages  pn  the  premiseii.  fat  better  securing  the  said  rent,  and  J,  B»  within 
one  year  demised  the  said  rent  to  plaintifls  for  1000  years:  Held,  that  covenant  would  not 
lie  for  the  piainufTii  fqr  pon-purment  of  (be  rfpi,  ^  fpr  not  buUdiP|  the  messuages,  for 
tlie  covenant  was  personal  Voj,B. 

E  e  4  lease. 


3itAifai; 
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1816.  lease/  whereby  a  plot  of  land  was  conveyed  to  one 
^^j^^  P.  Hope^  and  the  said  J.  Bamdey^  their  heirs  and  as- 
^^1^^^  signs,  as  to  one  undivided  moiety,  to  the  use  of  suck 
person  and  persons,  and  for  such  estate,  Scc^  as  P. 
Hope  should,  by  deed  in  writing,  duly  executed,  &c., 
Umit  or  appoint,  and,  in  default  of  such  appointment, 
after  the  decease  of  P.  Hape,  to  the  use  of  the  right 
heirs  of  P.  H(^e  lor  ever ;  and  as  to  the  other  undivided 
moiety,  to  the  like  use,  with  respect  to  J.  Bamdetfg  sub- 
ject to  the  yearly  rent  of  42A,  payable  to  the  relessors; 
and  reciting  also,  other  indentures  of  lease  and  release^ 
whereby  the  said  P.  Hcpe  limited  and  appointed  to 
Jl  Bamdey  and  J.  Robinsoriy  and  the  heirs  and  assigns 
of  «7.  Bamdeyy  his  undivided  moiety  in  the  plot  oi  land, 
and  also  in  four  messuages,  then  lately  built  thereon,  in 
trust,  as  to  the  estate  of  J.  Robinson^  for  J.  Bamda/^ 
his  heirs  and  assigns  for  ever,  subject  to  the  rent  cove- 
nants, &c.  reserved  and  contained  in  the  former  release; 
and  farther  reciting,  that  the  defendant  had  contracted 
with  J,  Bamdey  for  the  purchase  of  the  plot  ,of  land 
and  messuages,  subject  to  the  yearly  chief  rent  of 
86/*  35.  Sd,)  the  said  J.Bamdey^  by  virtue  of  the  said 
power,  limited  and  appointed  one  undivided  moiety  in 
the  plot  of  land  and  messuages,  to  remain  to  the  defend- 
ant and  J.  Jackson^  their  heirs  and  assigns  for  ever; 
and  for  the  farther  assuring  the  same,  and  to  convey 
and  assure  the  other  undivided  moiety,  and  in  consider- 
ation of  the  yearly  rent  and  covenants,  &c*  on  the  part 
of  the  defendant,  his  heirs,  executors,  administrators, 

I 

and  assigns,  to  be  paid  and  performed,  and  also  of  5f. 
paid  by  the  defendant  to  J.  Bobinson^  J.  BamsUjf^  and 
<7.  Bobinsou  (according  to  their  several  estates)  the  said 
J.  Bamsley  did  grant,  bargain^  sell^  alien,  enfcofij  and 

confirm 
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confirm  to  the  defendant  and  J,  Jackson,  and  the  heirs        1816. 
and  assigns  of  the  defendant,  all  that  plot  of  land,  &c^       ^ 
and  six  messuages  built  thereon,  &c^  and  the  reversion        agahut 
and  reversions,  remainder  and  remainders,  rents,  issues^ 
and  profits  thereof,  and  all  the  estate,  right,  title,  &c» 
of  them  the  said  J.  Bamdey  and  J.  Bobinsonj  habendum 
to  the  defendant  and  J,  Jackson,  their  heirs  and  assigns, 
to  the  use,  intent,  and  purpose,  that  J.  Barnsletf  and 
«/•  Bjobinsxm,  their  heirs  and  assigns,  might  have,  receive, 
and  take,  to  the  use  and  bdioof  of  J.  Bamdeg  and 
J.  BobinsoHf  and  the  heirs  and  assigns  of  J.  Bamslep 
(nevertheless,  as  to  the  estate  of  J,  Bcbinson,  in  trust 
only  for  J.  Barwdey,  his  heirs  and  assigns  for  ever)  the 
clear  yearly  rent  of  86/.  35.  3d.,  to  be  issuing  out  of  the 
premises,  by  equal  half  yearly  pajrments  on  the  24th 
of  June  and  25tb  of  December,' wiih  power  of  distress 
and  entry  for  recovery'  Aereof,  to  J.  Bamdey  and  «/• 
Bobinson,  and  subject  to  the  above  rent,  and  powers  for 
recovery  thereof  to  the  use  of  the  defendant  and  J* 
Jackson,  and  the  heirs  and  assigns  of  the  defendant,  for 
ever,  (nevertheless  as  to  the  estate  of  c7,  Jackson,  in  trust 
only  for  the  defendant,   and  his   heirs  and   assigns,) 
and  the  defendant  did  for  himself,  his  heirs,  ezecntoi's, 
and  administrators^  covenant  with  J.  Bamdey  and  J» 
Bobinson,  and  the  heirs  and  assigns  of  J.  Bamdey,  that 
he,  his  heirs  or  assigns,  would  pay  to  Jl  JSamsbr^  and 
J.  Bobinson,  and  the  heirs  and  assigns  of  J.  Bamsley 
for  ever,  the  said  yearly  rent,  and  also  that  he,  his  heirs 
and  assigns,  would,  within  one  year  next  ensuing  the 
date  of  the  indenture^  erect,  build,  and  finish,  in  a  good 
and  substantial  manner,  and  for  ever  support  and  main- 
tain, upon  the  plot  of  land,  one  or  more  messuages  or 
other  buildings,  of  good  brick  or  stone,  or  both,  set  in 

good 


BiuLKcir. 
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1816.        good  lime  mortari  and  covered  with  slatet,  whlck  at  tke 
■       time  of  fini»hing|  and  at  all  times  thereafteri  shoald, 

agahu^  together  with  tlie  messuages  conveyed,  be  of  the  dear 
yearly  value  of  double  the  yearly  rent  thereby  reserved, 
at  the  least,  over  and  above  all  reprises,  and,  ii|  case 
of  fir^  tempest,  destruction,  or  decay,  should  rdmild 
the  same,  so  that  at  all  times,  fbr  ever,  the  baihiLDgs 
then  erected  and  to  be  erected,  should  continue  of  the 
dear  yearly  valu9  of  double  the  yearly  rent  thereby  re* 
served  at  the  least,  for  the  better  security  of  the  yeariy 
sent  thereby  reserv^ ;  and  J.  Bamdejf  and  <7.  McUmom 
constituted  their  attorney,  to  deliver  seisin  to  the  de- 
fendant and  J.^hdcum^  according  to  the  indentim^ 
which  was  accordingly  done,  Afkd  J.  Bamsley  «ad 
J,  Robinson  bfing  $ei  seised  ef  the  reni  q^esauf,  wMm 
one  jfear  next  enmng  ike  daie  qf  the  said  indenime%  m 
on  the  94li^June,  1805,  byinden^me  efihut  dnie, 
demised  tm  the  jteuntiffiy  iheir-  ejsecuters^  adminiekeeiiorSf 
and  assigns^  the  said  rent  ef  66l.  8s.  Sd«,  atul  M  their 
interest  in  the  same  ^^1000  years^    And  the  plainrift 

• 

assign  for  breach  a  year^  vent  in  atreav  on  the  84th  of 
Juae^  1814,  and  also,  that  the  defiindaat  or  his  assign^ 
did  not,  within  one  year  nest  tfisuing  the  date  of  the 
firsttmenfiooed  indenture,  nor  at  any  other  timc^  erect, 
build,  or  finish,  in  a  gqod  and  substantial  maimer,  or 
Otherwise  howsoever,  upon  the  plot  of  land  or  any  part 
thereof,  one  or  more  messuages,  &«.,  which  at  the  time 
of  finishing  was  or  were,  or  at  any  times  thercaftev  hath 
or  huve  been  with  the  other  messuages  convey^  of  the 
clear  yearly  value  of  double  the  jpeariy  rent  at  the 
least,  &C. 

The  defendant  prayed  oyer  of  the  iadenture,  and  dee 
murred  to  the  deelamtio^.    Joinder* 

fUchardson^ 


IN  THB  Vim-axfavm  Ymit  pf  G^RGS  IIL  i^i 

Bkhardtcm^  in  support  pf  the  demurreri  l^rguad,  ^h^^  ^^\9* 
th«  plaintiffs  were  nqi  enUtlf^,  eitlier  at  poo^npD  laWf  pf  Miuiff 
bjr  virtiM  of  the  etat,  8S  i7<  8.i  to  m^qtain^  e»  <migpe^  ^^'^ 
of  tha  reni,  thia  actipn  againH  the  ^pfffldft"^  '^b^ 
statola  qi^aki  pnly  of  Micb  as  ^rp  gra^it^  of  th^  r^v^r-: 
aicm»  giving  ibem  (be  Ui^e  aijYPnt^g^^  agaif)^  th^  l^s^tpf^ 
aa  the  kssoi^f  aofl  gf aiHPft  b^-  Bnt  thi^  M^4wtf  wb9 
talua  iagr  a  caPY^yaefp  af  the  &#  &}^pl«^  i^  npf  ja,  \j^^&^ 
oaithar  afi«  iba  piiiptiffi  gi^aiu^a*  pf  (bf  ^v^niwv  1%  ^? 
i)aBl  Av  Ulii  io  npiaimleiv  (p)  And  iUhppgb  ftn  a^jgn^^ 
of  fHUpl  of  ^e  Estate  m^  Hipilltaip  covfpai)!,  yet;  th(!i(9 
platntifi«  hav^e  HPthnig  ip  the  }ai;^  byt  (^]y  t}Yp  r«Rlf  And 
the  efi««iiap|  m  to  the  vm^  is  parfipnfi!»  tp  fi<^^kih  vbp 
aloM  ^aU  have  pev<apapt»  Ap4  ^  it  wf»  p4iH4gedi  tha( 
if  A.  gMipt  a  raoMbarge  tp  JKi  fqr  tb#  life  of  C„  Afj^s 
4iia  to  Bi  bis  heir^  and  a9sigp§»  tp  the  ^i|e  of  (?.»  ^^^ 
J»  aw^naot  to  pay  i%^  ad  nmm  Qn  if  Ap  i^P(  t>P  behii^(J| 
A  piay  have  a^  actipn  of  povtpiMIt  figaipst  4'  i  f9F 
though  tha  rentiobarge  is  ^Kei^t^  hy  (h^  f tati^  9^4 
tha  powef  of  distraiaingi  ai  iopidant  tb^v^itcw  tra^^rW 
to  (?.)  yet  the  mvenapt  bfung  ppllatera)»  is  pot  tF9R^ 
fiirrtd  nof  dbohavgad)  but  y^iaains  with  Bn  {p) 

• 

I4$ikdai09  0Qntra«i  cpmpared  this  tP  tbp  grfuit  pf  a 
imtncharge  by  die  owner  of  the  S^  who  povei^Mttf  with 
the  gsantec  to  pay  (be  rent»  in  vhieh  case  he  spwii  if 
the  rent  be  assigned*  epvepant  will  lie  for  the  {Vi^igpee  ( 
and  for  this  he  quoted  the  ppipiop  pf  I^d  fiolt^  |p 
Breiasier  v,  Kiigill  (p)  1  wherpin  he  taHe«  the  di^tmctiop 
between  the  assignee  of  tlie  land  and  tbp  pssigpee  of 

(o)  Itherwood  ▼.  Oldknow,  5  M.^  S.  582. 

(5)  1  Mod,  225.     2  Mod.  138.  S,  Q 

(c)  Ld.  Ra^  317.    iS^/ir.  198.     5  ir<7(/..36d. 

the 
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1816.        the  rent.    **  I^"  says  he,    <*  tenant  in  fee  grant  a  rent- 
j^^^^g^        charge  out  of  lands,  and  covenant  to  pay  it  irithont 
against        dedactiop  for  himself  and  his  heirs,  you  may  maintain 
covenant  against  the  grantor  and  his  beirsi    but  not 
against  his  assignee;  for  it  is  a  mere  personal  covenant, 
and  cannot  run  with  the  land."   And  again  (a),  *<  There 
is  another  matter,  that  is,  whether  the  tcrre  tenant,  in 
this  case,  be  obliged  by  the  covenant ;  Ais  is  a  covenant 
by  the  grantor  of  the  rent,  who  was  seised  in  foe  of  the 
manor.    Now  who  this  terre  tenant  is  does  not  appear, 
whether  he  be  heir  or  assignee ;  for  if  he  be  assignee, 
I  do  not  think  him  chargeable  in  law,  for  this  covmiant 
doth  not  run  with  the  land,    I  make  no  doubt  but  that  the 
assignee  of  the  rent  shall  have  covenant  againstthe  grantor^ 
because  it  is  a  covenant  annexed  to  the  thing  granted/* 
And  if  the  heir  or  executor,  as  representative  of  the 
grantee  by  operation  of  law,  might  have  this  action, 
by  parity  of  reason,  the  plaintiffs,  who  are  his  repre- 
sentatives  by   special  assignment,    may    also  have  it 
Therefore,  where  a  man  made  a  feoffinent  in  fee  by  in- 
denture, reserving  rent,  &c.,  and  covenanted,  that  if 
the  feoffee,  his  heirs  or  assigns,  should  be  distrained  to 
do  more  services  than  were  reserved  in  the  deed,  then 
it  should  be  lawful  for  the  feoffee,  his  heirs,  and  assigns, 
to  distrain  in  his  manor  of  Z)*,  &c.     The  feofiee  made 
feoffment  over,  and  it  was  adjudged  that  the  second 
feoffee  might  distrain,  for  the  covenant  ran  with  the 
land,  (b)     And  as  rent  may  be  assigned,  as  well  as  the 
land,  upon  which  the  assignee  shall  have  the  like  re- 
medies of  assise,  mort  d'ancestor,  and  novel  disseisin,  by 
the  same  analogy  this  covenant  may  be  said  to  run  with 
the  rent. 

(a)  12  Mod.  17a  (6)  Anon.  Moor,  179. 

Lord 
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Lord  Ellerborough  C.  J.    I  am  inclined  to  think        1816, 
that  the  language  of  Lord  HoU^  as  to  the  right  of  the       jjj^^^ 
assignee  of  the  rent  to  have  covenant,  was  extra  judicial ;       ^pantt 
and  putting  aside  that  dictum,  I  do  not  find* any  au- 
thority to  warrant  the  position  that  this  covenant  runs 
with  the  rent-     I  do  not  see  how  the  analogy,  as  it 
regards  covenants  which  run  with  the  land,  is  to  be 
applied,  unless  it  be  shewn  that  this  is  land ;  it  might  as 
well  be  applied  to  any  covenant  respecting  a  matter 
merely  personal.     The  stat.  H,  8.  recites  that,  at  com- 
mon law,  such  only  as  are  parties  or  privies  to  any 
covenant  can  take  advantage  of  it;   here   is   neither 
privity  of  contract,  nor  privity  of  estate;  the  rent  is 
reserved  out  of  the  original  estate. 

Bayiet  J.  I  am  entirely  of  the  same  opinion.  The 
argument  for  the  plaintiffs  loses  sight  of  the  conveyance 
by  which  this  rent  is  created.  It  is  incorrect  to  state 
it  as  a  rent  charge  granted  by  the  owner  of  the  fee ;  it 
being  a  conveyance  in  fee  by  Bctmsley  and  Robinson  to 
the  defendant  to  certain  uses,  one  of  which  is,  that  they 
sh^l  receive  the  rent ;  so  that  the  rent  arises  out  of  the 
estate  of  the  feoffors.  It  is  therefore  not  a  grant  by 
the  owner  of  the  fee,  and  the  covenant  is  a  covenant 
in  gross. 

Abbott  J.  concurred. 

HoLROYD  J.,  having  been  of  counsel  in  the  case, 
declined  giving  any  judgment. 

Judgment  for  the  defendant. 
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1816. 


Friday,  Brotherston  and  Another  against  Barber* 

Nomnber  15th. 

Insunnce  on  A  SSUMPSIT  upon  a  policy  of  itsuranee  upon  the 
de  Janeiro  to  ship  Fauny^  on  a  voyage  from  Bio  de  Janeiroi  or 

UverjMtol,  and  .        t       ^        .,  *-  .  *  j     t 

the  ship  WIS  any  port  or  ports  m  the  Brcunls  to  Ltverpoolf  and  toe 

afUrwndB'ro.  pUuntiiF  averred  a  loss  by  capture.      Plea,  non-asfeump- 

i^^thJbte^Ii  ^'^     '^^^  defendant  paid  into  court  20  per  cent  upon 

the  assured  ^jg  subscription.    At  the  trial  before  Le  Blanc  J«  at  the 

having  receiYed  ^ 

intelligence  of    sprinff  assizes  at  Lancaster.  1816.  there  was  a  verdiet 

the  capture,  r       o  •  »  » 

gave  notice  of    for  the  plaintiffs  for  the  whole  amount  of  the  defendant's 

ahandonment, 

and  after  the      subscription,  subjcct  to  the  Opinion  of  the  Court  upon 

recapture,  the      .,      «  „ 

dup  arrived  at    the  following  case : 

ingsusttdneda'  ^^  ^hip  Sailed  from  Maranham  in  the  Bratsihi  ^th- 
|^2^^^»6c»  out  convoy,  bound  to  Liverpoci^  on  the  8th  of  Meard^ 
^'refa^totai  ^®^*>  having  part  of  her  cargo  on  board  belonging  to 
loss :  Held,  the  plaintiffs,  and  the  remainder  of  her  cargo  belonging 
could  only  re-     to  Other  shippers,   subject  to  freight  payable  to  the 

cover  for  a  pai^ 

iial  loss.  plaintifis.     On  the  19th  of  April  the  ship  was  captured 

by  an  American  privateer  off  the  coast  of  Ireland*  On 
the  same  day  the  privateer  fell  in  with  a  I^Brt^guue 
vessel  bound  for  Liverpool^  on  board  of  which  the  cap*- 
tain  and  part  of  the  crew  of  the  Fanny  were  put^ 
and  they  arrived  at  Hoylake^  near  Liverpool^  on  the 
23d  of  ApriU  The  captain  of  the  Fanny  finding  it 
impossible  to  get  to  Liverpool  that  day,  informed  the 
plaintifis  by  letter  of  that  date  of  the  capture.  A  oof^ 
of  this  letter  was,  on  the  25th,  handed  by  the  plaintifb 
to  the  insurance  brokers  employed  to  effect  the  insurance, 
together  with  a  letter  of  notice,  that  the  plaintifi  aban- 
doned the  ship,  and  all  their  interest  in  her,  which  the 

brokers 
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brokers  communicated  to  the  defendant.     The  Fhninfii       IBIS. 

with  her  cargo  on  board,  were  re-captured  on  the  12th    ^^^^^^^^ 

of  May  following,  by  his  majesty's  tMp  SeepitTf  of  which      .f^ 

tho  plaintifib  received  information  on  the  ISth  June 

following,  and  communicated  the  same  to  the  defendant. 

The  Ihnny  and  her  cargo  arrived  at  Qrmesend  on  the 

24th  of  Jime^  and  M  LherpwA  on  the  36th  of  September 

following,  nol  having  beeii  in  any  port  from  the  time  of 

the  capture^  and  her  cargo  #a8  delivered  at  Liverpool 

to  the  consignees.    The  latitat  issued  on  the  lOth  of 

Nooembery  and  the  declaration  was  fited  in  Mithadmds 

term  1814. 

,    The  question  for  th^  opinion  of  th«  Court  was^  whether 

the  plaintiffii  wer^  entitled  to  reoover  aS  for  a  total  lo8». 

If  the  loss  was  only  partial,  the  verdict  #as  to  be  redut^ 

to  8^1  8«.  M.,  the  amount  of  such  partial  loss  beyond 

the  sum  paid  into  court. 


contended  that  the  plaintifis,  notwithstand*- 
ing  the  re-cq}ture,  were  entitled  to  insist  on  theit 
abandonment^  and  to  recover  as  for  a  total  loss.  And 
he  mainly  relied  on  this,  that  the  abandonment  was  made 
at  a  period  when  the  loss  was  an  acttially  subsisting  total 
loss,  and  not  merely  so  in  the  bond  Jide  contemplatioil 
of  the  parties ;  which,  he  said,  differed  the  case  at  bar 
from  Bainbridge  v.  Neilson  (a),  FaUcner  v.  Ritchie  (i), 
Anderson  v.  Wallis  (c)»  Piartons  v.  Bcoit  (^),  and  almost 
all  the  cases  ih  which  the  risk  of  the  assiired  after  aban- 
donment  had  been  held  to  be  subject  to  the  vAriatiOn 
of  events.     But  if  this  is  to  be  considered  as  a  gent^ral 

(a)  10  East,  329.  .  (b)  SM.^  8.  29a 

(c)  aM.iS.  24a  Id)  2  Taunt.  993. 

rule 
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1816.  rule  operating  upon  every  case  of  abandonment,  it  may 
—  ijg  asked,  of  what  use  is  abandonment,  and  how  came 
agaifui  it  into  practice  ?  The  practice  is  irrecondlabk  with 
any  other  doctrine  than  that  abandonment  is  conclusive, 
wherever  the  assured,  at  the  time  of  making  it,  is  in 
a  complete  condition  to  insist  upon  a  total  loss;  in  whidi 
case  he  may  abandon,  and  demand  his  indemnity  fii- 
stanter.  And  suppose  the  plaintiffi  in  this  case  had  so 
done,  and  the  loss  had  been  adjusted,  or  upon  refusal 
to  adjust  this  action  had  been  commenced,  before  the 
recapture,  would  that  event  have  abated  the  action  or 
opened  the  adjustment?  If  not,  it  foDows  that  the 
right  to  demand  a  total  loss,  and  consequently  to  cast 
by  abandonment  upon  the  undenvriter  the  remaining 
risk,  whatever  that  might  be,  was  well  vested  in  the 
plainti£fs ;  and  if  they  had  such  right,  it  cannot  be  in 
ihe  option  of  the  underwriter  to  choose  whether  or  not 
he  will  accept  the  abandonment.  In  Smith  v.  Boberi' 
son  (a),  upon  appeal  from  the  court  of  sessions  in  Scoi' 
landf  where  judgment  had  passed  for  the  owners,  on  the 
ground. that  by  notice  of  abandonment  the  transaction 
closed,  this  judgment  was  affirmed  in  Dom.  Proe.  on  a 
different  ground  indeed,  but  Lord  Eldon  appears  to  have 
doubted  {he  propriety  of  the  decisions  in  Bainbridge  r* 
Neilsofif  and  Falkner  v.  Ritchie. 

Sichardson^  contra,  observed  that  the  judgment  in 
Smith  V.  Bobertson  was  affinned  in  Dom.  ProCf  upon  the 
ground,  that  the  underwriter  h^d  acquiesced  in  the  aban-* 
donment,  so  that  it  was  out  of  the  principle  now  con- 
tended for  by  the  plaintiffi.     And  he  cited  M^Carthf  v. 

ft 

(a)  2  Doa,  474. 

AM 
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Abel  (a)  as  an  authority  to  shew,  that,  notwithstanding  1816* 
an  abandonment  of  freicht  made  pendimr  the  existence  ^  '— ^^ 
of  circumstances  which  amount  to  a  total  lossy  yet,  if  jgawi 
freight  be^  in  the  events  which  afterwards  happen,  fully 
earned,  no  loss  can  properly  be  demandable  against  the 
underwriter.  And  he  insisted  upon  the  reasonableness  of 
such  a  position,  an  insurance  being  purely  a  contract  of 
indemnity:  whence  it  followed  that  the  assured  could 
never  be  entitled  to  recover  for  a  total  loss,  when  the 
event  has  decided  that  the  loss  is  but  partial,  or  perhaps 
no  loss  at  all.  In  support  of  which  reasoning  he  quoted 
HamiUon  v.  Mendez  (&),  and  Godsal  v.  Bddero.  (c) 

Lord  Elleniiorouoh  C.  J.  The  cases  which  have 
been  the  subject  of  this  day's  observation  have  aU  taken 
root  in  the  doctrine  of  Lord  Mansfield  in  HamiUon  v. 
Mendez,  in  which  it  is  laid  down,  that  an  assured  can 
only  demand  an  indemnity ;  and,  consequently,  his  action 
must  be  founded  upon  the  nature  of  his  damnification 
as  it  really  is  at  the  time  the  action  is  brought.  Now, 
if  we  enquire  as  to  the  nature  of  the  injury  sustained  by 
this  capture,  followed  by  the  recapture,  what  was  it  at 
the  time  when  this  action  was  brought  ?  It  seems  to 
me,  that  the  only  injury  was  a  retardation  of  the  voyage 
during  the  time  the  ship  was  in  the  enemy's  custody, 
and  was  diverted  from  her  course  to  Uverpootj  the 
amount  of  which  has  been  ascertained  to  be  8/.  8^.  Ad. 
ultra  what  has  been  paid  into  court.  In  cases  of  cap* 
ture,  a  ^pes  recuperandi  exists :  it  is  not  as  if  the  ship 

(a)  SEatt^SS^, 

(6)  3  Burr.  lldS.     1  Black.  U.  91$. 

if)  9  JSur,  7S. 

Vol.  V.  F  f  were 


Baadjcs. 
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1816.  were  sunk  to  the  bottom ;  there  must  be  always  a  greater 
'  or  less  dem'ee  of  probabiHiy  that  she  may  ultimately  be 

agauui  recovered;  of  which  advantage  the  assured  certainly 
ought  not  to  be  ousted.  By  notice  of  abandonment  the 
assured  made  an  offer,  which  remained  executory ;  and 
in  this  suspended  state  of  things,  considering  this  as  a 
contract  of  indemnity,  the  assured  had  a  right. to  look 
to  intervening  accidents,  which  might  chance  to  restore 
them  de  integro  to  their  former  situation.  The  policy  does 
not  make  any  special  provision  for  the  case  of  abandon- 
ment ;  but  the  law  says,  that  the  underwriter  shall  mdem- 
nify  t  which,  if  the  sum  subscribed  were  nicely  calculated 
to  the  exact  value  of  the  thing  insured,  would  beeflbcted, 
in  the  event  of  a  total  loss,  by  paying  the  entire  sum. 
I  cannot  consider  a  notice  of  abandonment  as  an  exe* 
cuted  contract,  particularly  since  the  passing  of  the 
registry  acts,  which  require  several  things  to  be  done  to 
perfect  the  transfer,  and  to  make  the  title  complete. 
An  offer  on  the  one  side,  acceded  to  on  the  other,  may 
have  the  effect  of  closing  the  transaction,  as  in  the  case 
determined  in  the  House  of  Lords.  But  what  has  been 
done  here  to  preclude  either  the  assured  or  underwriter 
ftom  availing  themselves  of  intervening  events  ?  Bam- 
bridge  v.  Neilson^  and  other  cases,  have  determined  that 
the  assured  may  be  remitted  to  his  situation  de  integro 
by  the  recapture ;  and  certainly,  unless  we  are  to  con* 
sider  this  as  a  wagering  contract,  instead  of  a  contract 
for  indemnity,  the  reason  of  the  thing  requires  ihat  it 
should  be  so :  for  the  value  of  the  thing  abandoned  to 
the  underwriter  might  in  some  instances  infinitdy  ex- 
ceed, and  in  others  faU  short  of,  the  sum  insured.  But 
I  do  not  find  it  laid  down  that  either  the  underwriter 
or  the  assured  is  to  be  a  gainer  in  any  way  by  this  oon- 

tract. 


BEOTtltftltOV 

Bamhui. 
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tract  Unless,  therefore,  the  principle  of  indemnity  is  to  1816. 
be  changed  for  one  of  hazard  and  gambling,  it  seems 
to  me  that  these  plaintifl^  must  stand,  in  regard  to  their 
claim  for  indemnity,  in  the  position  in  which  subsequent 
events  have  placed  them,  at  the  time  when  thqr  come  to 
demand  it ;  that  is,  when  the  action  is  brought  The 
same  principle,  though  not  with  reference  to  an  aban* 
donment,  governed  the  decision  of  Godsal  v.  Boldav* 
The  Court  there  considered,  that  although  a  total  loss 
had  happened,  so  far  as  it  regarded  the  risk  insured, 
yet  as  that  loss  had  been  redeemed  by  subsequent  cir- 
cumstances, the  assured  had  no  cause  of  action  upon 
his  contract  for  indemnity ;  and,  there  also,  the  Court 
referred  to  the  language  of  Lord  Mansfield  in  Hamilton 
V.  Mendezj  who  developes'  the  true  principle  and  object 
of  such  an  assurance.  It  seems  to  me,  therefore,  that 
this  not  being  an  abandonment  of  such  a  nature  as  to 
preclude  the  assured  from  resuming  all  their  rights  de 
integro  in  the  ship,  the  underwriter  shall  not  be  made 
answerable  for  a  total  loss. 

Bayley  J.  I  think  the  plaintiffs  are  not  entitled  to 
recover  more  than  the  8/.  8«.  4d.  beyond  the  sum  paid  into 
court ;  that  is,  the  amount  of  the  damnification  at  the 
time  when  the  action  was  brought.  This  is  a  contract  of 
indemnity  only ;  the  ship  was  captured  in  the  course  of 
her  voyage*  Now,  capture  is  an  event  which  may  or 
may  not  terminate  in  a  total  loss :  if  it  continue  and  ter* 
minate  in  a  total  loss,  the  assured  will  be  entitled  to  his 
full  indemnity ;  but  if  the  capture  be  only  temporary  and 
the  loss  partial,  it  would  be  agtunst  the  spirit  as  well  as 
letter  of  the  contract  to  hold  the  underwriter  bound  to 
take  to  the  subject«matter  bsured,  and  to  allow  the 

F  f  2  fissured. 
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1816,       assured,  who  stipulates  only  for  indemnity,  to  come  upon 
•  the  underwriter  for  the  whole  amount  of  his  subscription, 

agauut  while  the  subject-matter  insured  subsists  in  perfect 
safety.  What  is  it  that  is  thus  to  entitle  the  assured  to 
demand  more  than  the  safety  of  the  thing  insured  ?  It 
is  said  that  abandonment  gives  this  right,  by  dosing 
the  transaction  between  the  underwriter  and  assured. 
But  notice  of  abandonment  is  no  more  than  a  proposal 
on  the  part  of  the  assured ;  which  the  underwriter  may 
accept,  and  then  there  will  be  a  new  agreement  between 
them  binding  on  both  parties.  But  while  the  transaction 
rests  in  abandonment  only  on  one  side,  the  underwriter's 
responsibility  may  vary,  and  cannot  amount  to  a  total 
loss,  i(  by  subsequent  events,  it  has  become  otherwise  at 
the  time  of  action  brought.  It  is  unnecessary  to  give 
any  opinion  as  to  how  the  case  might  be^  if  the  loss, 
continuing  total  at  the  time  when  the  action  is  brought, 
became  a  partial  loss  only  at  the  time  of  triaL  It  is 
enough,  here,  that  the  thing  remained  in  safety  to  the 
assured  at  the  time  when  this  action  was  brought,  and 
the  loss  was  only  temporary.  Consequently  the  verdict 
for  the  plaintifis  must  be  entered  fot  the  limited  sum 
only. 

Abbott  J.  I  am  of  the  same  opinion,  and  think 
the  verdict  ought  to  be  entered  only  for  a  partial  loss. 
It  appears  by  the  case  that  the  ship  was  captured ;  that 
the  plaintifis,  having  information  of  it,  gave  notice  of 
abandonment,  which  I  consider  as  tantamount  to  an 
offer  on  their  part.  The  ship  was  afterwards  recaptured 
and  brought  into  port,  and  then  this  action  is  com- 
menced; and  the  plaintiffs,  notwithstanding  the  re- 
capture and  safe  return  of  the  ship  after  performing  her 

voyage 


agabut 
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voyage^  seek  to  recover  as  for  a  total  loss.    It  is  not)  J        1816. 

think,  argued  that  the  capture  only,  without  abandon* 

ment,  would  have  entitled  the  plaintiffs  to  recover  a  total 

loss;  the  claim  is  founded  on  the  notice  of  abandon-      ^^"^^ 

» 

ment     But  the  great  principle  of  the  law  of  insurance 
is,  that  it  is  a  contract  for  indemnity.    The  underwriter 
does  not  stipulate,  under  any  circumstances,  to  become 
the  purchaser  of  the  subject-matter  insured;  it  is  not 
supposed  to  be  in  his  contemplation :  he  is  to  indemnify 
only.     This  being  the  principle,  it  seems  to  me  that 
any  practice  or  doctrine  which  is  calculated  to  break  in 
upon  it  ought  to  be  narrowly  watched.     The  doctrine 
of  abandonment   is  of  this  nature.    It  has  not  been 
stated,  that  there  is  any  decision  in  the  courts  of  this 
country  giving    effect    to   an   abandonment   like   the 
present,  so  as  to  entitle  the  assured  to  a  total  los% 
though  the  thing  insured  is  restored  and  in  safety.     I 
have  not  discovered  any  such  decision ;  and  upon  re« 
ferring  to  Emerigon  (a),  who  collects  almost  all  that  is 
to  be  found  upon  the  subject  in  the  foreign  writers,  I 
observe  there  is  a  great  contrariety  of  opinion  as  to  the 
cases  in  which  abandonment  is  to  be  deemed  absolute. 
He  puts  the  case  of  abandonment,  where  the  ship  is 
afterwards  repaired  and  brought  home  at  the  expense 
of  the  underwriter,  in  which  case  he  says  the  under*- 
writer  cannot  throw  her  back  upon  the  assured ;  but  he 
adds,  that  Valin  is  of  a  different  opinion,  and  that  the 
practice  of  Italy  is  otherwise :  for  there  it  is  sufficient  if 
the  underwriter  make  good  the  damnification,  {b)    It 
is  not  necessary  to  carry  the  doctrine  to  this  length ; 
but  as  we  are  not  bound  by  any  decision  in  our  own 

(a)  See  TraU4  in  Aumtances,  eh.  17.  (6)  See  mL  dk  17.  i.  6. 

Ff  3  courts, 
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ItlS*  CdortSy  nor  do  Ibragn  coorts  appear  to  aflord  any,  I 
fisel  myself  at  liberty  to  decide,  on  general  principles 
applicable  to  a  contract  of  this  nature^  that  the  plaintifi 
are  not  entitled  to  recover  for  a  total  loss.  I  am  aware 
of  the  difficulty  that  has  been  soggested  if  the  ship 
diotdd  be  restored  after  the  action  is  brought ;  as  to 
which  it  win  be  better  at  present  to  forbear  giving  any 
opinion. 

HoLRotn  J.  I  am  also  of  opinion  that  the  plaintifi 
are  endtled  to  recover  only  for  a  partial  loss.  It  is 
dear  that  a  policy  of  insurance,  both  in  its  object  and 
ftrmi  is  merely  a  contract  of  indetnnity.  It  contains 
no  stipulation  respecting  abandonment ;  though  there  is 
a  clause  authorising  the  assuted,  in  case  of  any  loss  or 
misibrtune^  to  su^  labour  and  travel  ibr  the  recoveiy  of 
the  ship,  and  that  the  assurers  itrill  eontribute  io  the 
charges.  Abandonmetit  has  its  oHgin  fl'om  the  contract's 
being  a  contract  of  indemnity.  But  it  is  apparent  that 
if  the  assured  might  abandon  at  his  pleasure,  he  might 
be  a  gainer  to  a  much  greater  extent  than  the  value  of 
the  loss ;  which  is  inconsistent  with  A  contract  of  In- 
demnity. What,  then,  is  the  loss  which  the  assured  in 
this  case  have  sustained  ?  It  is  a  loss  arising  out  of  the 
capture  of  the  ship ;  and  if  the  ship  had  been  conveyed 
infra  preesidia  of  the  enemy  and  condemned,  this  loss 
would  have  been  total :  but  as  events  have  made  it  at 
the  time  when  the  action  was  brought,  it  is  but  a  partial 
loss.  I  am  not  aware  that,  in  any  case,  a  plaintiff  can 
recover  larger  damages  th^tn  what  he  has  sustained  at 
Hit  time  of  britigitig  the  action.  Upon  these  grounds, 
therefore,  it  seems  to  me,  that  the  verdict  for  a  total 
loss  cannot  be  supported. 

Verdict  to  b^  entered  fpv  the  lessor  siin^ 
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1816. 


ommion  as 


Whitehead  against  Wynn.  Tuetday, 

17  RROR  to  reverse  a  judgment  of  the  Couiinon  Pleas.  In  debt  upon 

The  venue  was  laid  in  London^  and  the  plaintiff  c.  84. «.  lis.  for 
below  declared,  that  whereas  after  the  passing  of  the  JJL  hi,Jaeif  "^ 
43  G. 3.,  intituled,  &c.  and  also  after  the  1st  o^  January y  J^^Jett^J 
1804,   to  wit,  on,  &c  the  defendant   was   a  spiritual  «»«»bel«dm 

^  the  county 

person,  and  vicar  of  the  vicarage  and  parish  church  of  ^h»«  «h«  of- 

.  fence  is  com- 

AU  Saints^  in  Cambridge^  m  the  county  of  Cambridge^  mitted.    The 
and  was  possessed  of  the  said  benefice ;  and  that  being  c.  5.  extends  es 
such  spiritual  person,  and  so  possessed  of  the  benefice,  of  ^°^^ 

not  regarding  the  statute,  he  did,  after  the  passing  of 
the  said  act,  and  after  the  1st  of  January ^  1804,  with- 
out sufficient  cause,  and  not  having  any  such  licence  or 
exemption  as  in  the  43  G.  3.  mentioned  for  that  pur^ 
pose,  isnlfidly  absent  himself  from  his  said  benefice  for  the 
whole  of  the  year  1812;  and  did,  during  all  that  period, 
make  his  residence  and  abiding  at  some  other  place  or 
places,  and  not  at  any  other  dignity,  prebend,  benefice^ 
donative,  perpetual  curacy,  or  parochial  chapelry  of 
which  he  was  possessed,  contrary  to  the  form  of  the 
statute.  And  the  plaintiff  avers,  that  during  the  time 
the  defendant  so  absented  himself,  the  annual  value  of 
the  benefice,  deducting  all  outgoings,  except  any  stipend 
paid  to  any  curate,  amounted  to  1 50/. ;  and  by  reason  of 
the  premises,  and  by  force  of  the  statute,  an  action 
hath  accrued  to  the  plaintiff,  to  demand  and  have  of  the 
defendant,  112/.  10^.,  being  three-fourths  of  the  annual 
value,  &c. 

F  f  ♦  There 
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1816.  There  were  other  counts  varying  the  period  of  the 

defendant's  absenting  himself.    Judgment  by  nil  dicii. 


WmnmAo 


«»«»^  And  the  errors  assigned  were  {inter  alia)  for  want 

of  a  proper  venue  to  the  declaration.    Joinder. 


Taddi/i  in  support  of  the  error  assigned,  objected 
that  this  bdng  a  penal  action,  the  venue,  according  to 
Stat  31  Eliz.  c.  5.,  ought  to  have  been  laid  in  the 
county  where  the  offence  was  committed,  which  appears 
by  the  declaration  to  be  Cambridgeslnre. 

Heathy  contra,  being  called  upon  by  the  Court,  denied 
that  the  stat  31  Eliz.  applied  to  this  case^  the  penalty 
sought  being  for  an  omission,  viz.  non-residence; 
whereas  the  statute  applies  only  to  cases  of  commission. 
And  in  support  of  this  construction,  he  quoted  sect  2.,. 
which  speaks  of  ^^  offences  done  and  commiiled^  and  that 
the  defendant  may  traverse  that  the  offence  was  twt 
commiUed  in  the  county."  But  this  offence,  by  statute 
43  G.  3.  c.  84.  5.  12.,  consists  of  two  branches :  1st,  the 
wilfully  absenting  himself  from  his  benefice;  2dly,  the 
making  his  rendence  at  another  place:  the  latter  of 
which  only  can  properly  be  called  an  act  done^  the 
former,  upon  which  the  penalty  attaches,  being  a  noQ'^ 
leazance;  and,  as  such,  it  is  not  within  the  stat.  £2&., 
as  appears  by  the  case  of  Grimstone  v.  Molineux.  (a) 

Tad^f  in  reply,  observed  that  the  case  froid  Hob* 
was  merely  a  note  of  the  reporter,  and  not  given  as  a 
decision ;  and  referring  to  sect.  7.,  which  expressly  in- 
cludes ofienoes  of  (»nission  as  well  as  commission,  he 

(a)  B9b.  uv 

denied 


T^ 


Wmf* 
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denied  that  the  statute  31  Eliz.  was  to  be  restrained  in       1816. 
its  construction  as  the  plaintiff  would  have  it ;  and  if  it  ' 

wfre,  the  present  cause  of  action  was  for  a  misfeazance,        agabui 
and  not  a  non*feazance  only.    And  he  cited  Barber 
v.  Tikan  (a),   where  a  penalty  for  the  continuing  in 
charge  of  a  vessel  without  being  duly  licensed  was  held 
within  the  statute,  as  to  the  locality  of  its  venue. 

Lord  Ellenborouoh  C.  J.  I  cannot  consider  this 
as  an  offence  of  omission  as  contradistinguished  from 
one  of  commission.  It  is  like  the  case  of  departure 
from  the  dwelling,  which,  when  coupled  with  an  intent 
to  delay  creditors,  is  an  act  of  bankruptcy:  so  his 
absenting  himself  is,  in  effect,  a  departure  from  the 
bene6ce;  it  is  a  positive  act,  though  expressed  in  nega- 
tive terms,  if  it  be  necessary  to  go  with  such  critical 
nicety  into  the  nature  of  the  act  complained  o£  But  I 
think  that  it  is  not  necessary ;  because  the  statute  £{»., 
as  it  seems  to  me^  was  intended  to  apply  to  all  offences 
against  penal  statutes,  and  not  to  those  only  where  the 
offence  is  not  constituted  by  n^ative  words.  The  in- 
convenience of  the  construction  contended  for  by  the 
plaintiff  would  be  enormous ;  for,  according  to  that,  the 
venue  might  be  laid  in  CorrmaU  for  non-residence  in  . 
Cumberland*  As  to  the  case  from  Hobartf  the  point  does 
not  appear  to  have  been  touched  by  the  Court;  it  is 
merely  a  note  subjoined  by  the  reporter, 

Batlby  J.  I  am  also  of  opinion  that  the  venue  in  this 
case  is  improperly  laid,  and  I  agree  in  the  construction 
put  upon  the  statute  Eliz.  by  my  Lord.    The  words  of 

(a)  SU,  4:3.499. 

the 
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WicirmxA]) 
Wtnk. 


18)6.  the  statute  are,  "  That  in  any  declaration  or  infonpatiooj 
the  offence  against  any  penal  statute  shall  not  be  laid 
to  be  dope  in  any  other  county  but  where  the  contract  or 
o(her  matter  alleged  to  be  the  offence  was  in  truth  done; 
and  that  every  defendant  in  such  action  or  information 
may  traverse,  that  the  offence  was  not  committed  in  the 
county  where  such  ofience  is  alleged/'  Now,  I  do  not  see 
how  in  reason  there  can  be  any  difference,  with  respect 
to  this  statutable  provision,  between  acts  of  cofnmission 
and  acts  of  omission  ;  and  if  not,  I  think  it  would  be 
too  much  to  catch  at  a  strained  inter|)retation  of  the 
words  *^  done  and  committed,"  in  order  to  put  a 
doubtful  construction  upon  the  statute ;  more  especially 
as  it  has  been  the  general  understanding,  that  in  all 
actions  on  penal  statutes,  without  any  such  distinction  as 
now  contended  for,  the  venue  must  be  laid  in  the  proper 
county.  It  was  at  one  time  supposed  that  this  rale 
was  founded  on  the  stat.  21  Jac.  1.  c.  4, ;  but  upon  in- 
vestigating that  point  in  Barber  v.  Tilson^  it  was  found 
to  depend  on  the  statute  Eliz.^  which  was  not  repealed 
by  that  of  king  James^  but  is  still  in  full  force. 

Abbott  J.  I  am  entirely  of  the  same  opinion.  The 
stat.  31  Eliz.  is  a  remedial  law^  designed  to  prevent 
abuses  in  the  bringing  of  suits  by  common  informers. 
Now,  there  cannot  be  a  greater  abuse  than  that  the 
trial  of  an  action  should  be  drawn,  at  the  pleasure  of 
the  informer,  to  a  part  of  the  county  remote  from  that 
where  the  cause  of  action  arises.  The  7th  section  of 
the  statute^  including  offences  of  omission  as  well  as 
commission,  removes,  in  my  judgment,  all  doubt,  if  any 
can  be  said  to  have  existed)  upon  the  general  scope  and 
ol^ect  of  the  apt     That  section  providesi  *^  That  all 

suits 
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suits  to  be  pursued  upon  any  statute  for  using  any 
unlawful  game,"  (which  is  an  offence  of  commission,) 
*'  or  for  not  using  any  lawful  game,  or  for  not  having 
bows  and  arrows  according  to  the  law,"  (these  are 
purely  cases  of  omission,}  *^  shall  be  prosecuted  in 
sessions,  or  otherwise  inquired  of  in  the  assizes,  &c« 
where  such  offence  shall  be  committed,  and  not  in  any 
wise  out  of  the  same  county  where  such  qffence  shall 
happen  or  be  committed."  It  surely,  therefore,  cannot 
be  argued  after  this,  that  the  le^slature  intended  offences 
of  comriiission  alone*  (a) 

Judgment  reversed. 


Wtiw. 


(d^-Bm9M.^t9»  ^&  i^  ^<  /mAoMmiiI*  cf  A.  Mary,  7aiiiilofi. 


Powell  and  Another  against  Gudgeon. 


NoottnbtT  ISth* 


A  SSUMPSIT  on  a  policy  of  insurance  at  and  from  U|x>n  m  policy 

^^    t\**ad«^7  livkOf  insuimnoe  od 

DomtnKa  to  Bristol^  on  sugars,  rum,  and  coffee,  goods,  where 
marked  and  valued,  on  board  the  ship  Chard.  SLwed  by  tSe 

The  declaration  stated,  that  on  the  23d  J5/fy,  1818,  ^^*^. 
by  the  perils  of  the  seas,  the  ship,  with  the  goods  on  *\"''8  ^^ 
board,  was  damaged,  and  part  of  the  goods  was  da-  obliged  to  put 
maged  and  washed  out  of  the  ship;  that  part  of  the  peir;Midin 
tackle  of  the  ship  was  forced  to  be  cut  away  and  aban-  the  expenic«  of 
doned ;  and  that  for  the  safety,  preservation,  and  reco-  ^enuoterlhaT- 
very  of  the  ship  and  cargo,  and  to  enable  her  to  proceed  m^^^Se. 
on  her  voyage,  it  was  necessary  to  bring  her  to  a  place  *"*"#"2e  "^ 
of  safety  to  repair  her,  and  to  unload  the  cargo ;  and  «j^  *^  "P" 

oeed«  in  pay- 
ment of  these  expenses:  Held«  ^  Uie  underwriter  was  not  answetvble  for  this  loss. 


that 


GoaoioK* 
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1816.  that  the  ship  was  accordingly  brought  to  a  place  of 
*"*"  safety,  and  was  there  kept  and  detained,  and  was  r^ 
agtimii  paired  *,  and  that  the  cargo  was  unloaded,  and  kept  in 
proper  places,  and  taken  care  of,  and  aftlerwards  re- 
loaded ;  and  that  on  those  occasions,  and  by  means  of 
the  premises,  expenses  were  incurred ;  and  in  order  to 
defray  the  expenses  necessary  in  that  behalf^  it  was 
necessary  to  sell  part  of  the  cargo ;  and  part  of  the 
plaintiffs'  goods  were  sold  accordingly,  and  were  taken 
and  carried  away,  and  were  lost  to  the  plaintifis,  by 
reason  whereof  the  defendant  became  liable  to  pay  the 
plaintifis  a  rateable  part  of  the  value  of  the  goods  sold, 
in  proportion  to  the  amount  of  his  subscription ;  that 
a  general  average  accrued,  and  the  plaintiffs,  as  owners 
of  the  goods,  were  liable  to  contribute  towards  suck 
general  average ;  and  that  the  defendant,  as  such  as- 
surer, became  liable  to  pay  to  the  plaintifis  a  rateable 
proportion  of  the  general  average ;  that  the  plaindfi 
were  forced  to  labour  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  their  goods;  and 
that  other  expenses  were  thereby  incurred  by  the  plain- 
tiffs ;  and  that  the  defendant,  as  such  assurer,  was  liable 
to  pay  to  .the  plaintifis  a  rateable  proportion  of  the 
expenses. 

Plea,  non-assumpsit;  ond  the  defendant  paid  into 
court  a  sum  sufiicient  to  cover  the  partial  loss  of  the 
goods  by  the  perils  of  the  sea,  the  proportion  of  the 
general  average,  and  the  expense  of  labouring  and 
travelling  for  the  safety  and  preservation  of  the  cargo. 

At  the  trial  before  Lord  EUenborough  C.  J.,  at  the 
London  sittings  after  Michaelmas  term,  1815,  there  was 
a  verdict  for  the  pUintifis,  subject  to  the  opinion  of  the 
Courts  upon  the.  following  case. 

The 
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The  plaintifis  were  merchantSi  and  owners  of  the  1816, 
goods  insured,  which  consisted  of  153  hogsheads  of  p^^^^^ 
sugar,  72  puncheons  of  rum,  and  20  casks  of  coflTee,  ogfimM 
and  were  loaded  at  Dominica,  The  loading  was  com- 
pleted on  the  22d  of  Julyt  and  the  ship  was  about  to 
sail  on  the  23d ;  but  on  that  morning  a  violent  bur« 
ricane  drove  her  from  her  moorings  at  tlie  island, 
and  did  material  damage  to  the  ship  and  cargo.  Part 
of  the  tackle  was  obliged  to  be  cut  away  and  aban- 
doned, and  the  ship  was  necessarily  taken  to  the  island 
of  St.  TkomaSf  where  ^he  arrived  on  the  27th  of  July, 
Both  ship  and  cargo  were  so  much  damaged,  that  it 
was  necessary  to  discharge  her  cargo ;  upon  doing  which, 
it  was  found  that  of  65  hogsheads,  part  of  the  sugar 
bad  been  washed  out,  and  the  rest  damaged.  These 
65  hogsheads  were  sold  as  damaged,  and  the  loss  arising 
upon  them  is  covered  by  the  money  paid  into  court. 
The  remainder  of  the  goods  were  safely  warehoused. 
The  necessary  repairs  were  done  to  the  ship  to  enable 
her  to  proceed  on  her  voyage;  in  order  to  defray  the 
expenses  of  which  repairs,  the  master  of  the  ship,  not 
having  other  funds  in  hand  to  defray  them,  and  having 
no  other  means  of  raising  money,  sold  part  of  the 
cargo,  and  amongst  other  goods,  52  hogsheads  of  sugar, 
6  casks  of  coffee,  and  the  72  puncheons  of  rum,  part 
of  the  goods  belonging  to  the  plaintiffs,  and  applied 
the  proceeds  to  defray  these  expenses.  The  ship  after- 
wards went  to  St.  Croixj  out  of  her  course  to  Bristol, 
for  the  purpose  of  making  good  her  freight,  and  did 
not  finally  sail  on  her  return  home  until  November^ 
being  warranted  by  the  policy  to  sail  on  or  before  the 
Ist  August  preceding,  and  was  captured  in  her  voyage 
home,  and  condemned  by  the  Trench^ 

And 
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1816.  And  the  question  was, 

p  Whether  the  plaintiffs  were  entitled  to  recover  h^ 

agiimt  yond  the  sum  paid  into  court,  in  respect  of  the  loss 
accruing  from  the  goods  sold  to  defray  the  expenses  of 
repairing  the  vesseL  If  the  Court  should  be  of  that 
opinion,  the  verdict  to  be  entered  for  a  sum  to  be  as- 
certained out  of  court ;  if  otherwise,  a  nonsuit  to  be 
entered* 

Littledale,  for  the  plaintifis,  argued,  that  the  defendant 
was  liable  to  make  good  this  loss;  inasmuch  as  it  was  a 
loss  resulting  from  a  peril  of  the  sea.  The  policy,  he 
said,  is  against  all  losses  which  may  arise  by  perils  of 
the  sea ;  if,  therefore,  the  ship  be  disabled,  through  the 
force  of  the  winds  and  waves,  from  pursuing  her  voyage^ 
whereby  she  is  compelled  to  take  refuge  in  a  foreign 
port  and  to  repair,  to  what  is  this  to  be  referred  but  to 
the  perils  of  the  sea  ?  But  if  the  master  has  occasion  for 
money  for  the  repairs  of  the  ship,  or  other  expense  neces- 
sary to  enable  him  to  prosecute  the  voyage^  and  cannot 
otherwise  obtain  it,  he  may  either  hypothecate  the  whde 
cargo,  or  sell  a  part  for  this  purpose,  {a)  And,  accord* 
ing  to  Emerigon^  (6),  **  If  inability  to  navigate  arises 
from  want  of  money  or  credit,  or  other  means  to  repair 
the  ship,  which  was  repairable  in  itself^  one  may,  ac- 
cording to  circumstances,  consider  this  case  as  a  peril 
of  the  sea,  which  has  caused  the  ship  to  put  in  at  a 
place  where  the  captain  is  found  without  resources;'' 
and  he  cites  VaUrij  art.  46.  h.  U  p.  97.  Polh^n.  120.  Sup- 
pose the  master  in  this  case  had  neglected  to  sell  any  part 

(a)   GralUMdiiu  Manota,  9  JM.  Jdm.  M*  2iO»9  cHad   ia  Aikit  m 
flKV»V,  15S.  S56. 
{b)  TraUi  dn  Amaranmt  di,  12,  s.08* 

of 
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of  the  cargOi  and,  not  having  any  other  means  of  getting       1816. 
out  of  port,  the  ship  had  been  detained  there  until  the       p^i^^ 
goods  had  perished,  would  not  this  have  been  a  loss  for        ogamm 
which  the  insurer  was  liable?  Then,  if  part  of  the  goods 
were  sacrifieed  to  redeem  the  rest  from  such  an  event, 
he  must  also  be  liable.    Emerigon^   discoursing  upon 
a  sale  like  the  present,  concludes  "  that  it  is  a  peril  of 
the  sea   for  which  the  underwriters  are   liable."  (a) 
There  being  no  decision  in  our  own  law  upon  the 
pointy  it  may  be  assimilated  to  the  case  of  jettison. 

CampbeUy  contra,  argued,  that  this  was  a  new  attempt 
to  cast  upon  the  underwriter  on  goods  the  responsibility 
of  the  ship-owner.  It  is  plain,  that  if  the  master  sell  a 
'  part  of  the  goods  for  the  purpose  of  repairing  the  ship, 
the  merchant  will  be  entitled,  if  the  ship  reach  her  des- 
tination, to  recover  the  value  of  these  goods.  (6)  This 
money  was  raised  by  the  sale  of  the  goods  for  the  re- 
pairs of  the  ship,  the  responsibility  of  keeping  the  ship 
in  repair  lying  with  the  ship-owner,  with  which  the 
owner  of  the  goods  has  no  concern.  The  indemnifi- 
cation for^the  loss  arising  from  the  sale  of  the  goods 
is,  therefore^  a  matter  wholly  between  the  ship-owner 
and  the  merchant,  and  forms  no  part  of  the  insurer's 
undertaking.  Besides,  this  is  not  a  loss  occasioned  by  a 
peril  insured  against,  because  that  must  be  a  peril  acting 
upon  the  subject  immediately,  and  not  circuitously  (c), 
as  in  the  present  case.  The  immediate  cause  of  the  sale 
of  the  goods  was  the  want  of  other  means  to  procure 
money  for  the  repairs ;  if  other  means  had  been  at  hand, 

{«)  9  J7fiMr.445t  to  446.  tit.  *^  CfcapUin  w^  in  cottne  of  voyage,  mSm 

(6)  ^/<rf  ▼.  ToUn,  dted  in  Abbott  on  Skippiiig,  256. 

(c)  ffwikm99n  Tt  Mmton,  9Bou  ^  JPuU  3SS.,  per  Ld.  jiimmie^ 

there 
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1816*  there  would  have  been  no  loss  m  this  respect, 
"~^  standing  the  perils  of  the  sea.  As  to  jettison,  it  has  nerer 
ogamM  been  considered  as  rendering  the  insurer  liable  for  the 
▼alue  of  the  goods  thrown  overboard,  but  only  for  a  ge- 
neral average.  Of  this  opinion  is  SoceuSf  in  his  treatise 
Jpe  JssecurationibuSf  n.  62.;  anc}  his  opinion  is  agreeable 
to  the  laws  of  all  the  trading  powers  on  the  Continent,  as 
well  as  to  those  of  England  (a) :  and  yet  it  is  observably 
that  jettison  is  one  of  the  perils  named  in  the  police- 
Lord  EixENBOROUGH  C.  J.  EmerigpHj  whose  name 
has  been  so  frequently  mentioned  in  the  coqrse  of 
the  argument,  is  entitled  to  all  the  respect  which  is 
due  to  a  very  learned  writer  discussing  a  subject 
with  great  ability,  diligence,  and  learning,  and  ad- 
verting to  all  the  authorities  relating  to  it :  but,  still,  his 
opinion,  like  the  opinion  of  any  other  learned  man,  is 
fallible;  and,  in  the  present  instance,  it  is  founded  on  a 
great  many  ordinances  which  do  not  govern  our  de- 
cisions. Laying  out  of  the  case  the  opinions  of  foreign 
jurists,  and  all  which  does  not  properly  bear  on  the 
point  in  question,  I  am  inclined  to  think  tfie  damage 
in  this  case  is  to  be  considered  as  not  arising  inmicdi- 
ately  from  a  peril  of  the  sea,  although,  in  a  remote 
sense,  it  may  be  said  to  have  been  brought  about  by  a 
peril  of  the  sea ;  but  our  rule  of  construction  is,  cavsa 
proxima  non  rcmota  spectetw.  The  injury  to  the  assured 
was  caused  by  the  sale  of  their  goods ;  but  no  one  will 
contend  that  the  sale  was  an  immediate  consequence  of 
a  peril  of  the  sea.  The  peril  of  the  sea  damaging  the 
ship  rendered  it  innavigable ;  to  restore  its  navigability 

(a)  Tofhe  m  Inturance,  SIS.  7th  edit; 

are- 
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a  refitment  became  necessary.    The  captain^  who  wad       1816. 
uiterested  in  and  bound  to  have  the  ship  in  a  navigable       Pownx 
state,  being  unable  to  raise  the  means  for  refitting  her^       agtdnu 
was  obliged  to  apply  to  the  owners  of  the  goods  for  a 
loan,  through  the  mediupi  of  a  sale  of  part  of  the  goods* 
It  was  therefore  a  sort  of  forced  loan  which  was  the 
proximate  cause  of  loss  to  the  owners  from  the  sale  of 
their  goods.   This  was  indeed  connected  with  a  peril  of 
the  sea,  because  a  peril  of  the  sea  occasioned  damage  to 
the  ship,  which  made  repairs  necessary,  and  funds  to 
provide  these  repairs;    but  it  was  the  want  of  funds 
aliunde  which  obliged  the  captain  to  have  recourse  to  a 
sale  of  the  goods.    In  conformity,  therefore,  to  the  rule 
that  the  proximate  cause,  aiid  not  that  which  is  remote^ 
is  to  be  looked  to^  I  think  the  underwriter  is  not  liable. 
Giving  the  largest  construction  to  the  general  words 
**  perils  of  the  seas,"  I  think  this  is  not  a  case  of  im^^ 
mediate  loss  by  perils  of  the  seas.     Without  going  into 
an  inquiry  how  far  this  resembles  the  case  of  jettison, 
or  of  general  average,   the  discussion  of  which  might 
raise  future  doubts,  I  say  that  perils  of  the  sea  are  too 
remote  a  cause  of  the  present  loss  to  make  the  under- 
writer liable. 

Bayley  J*  I  am  entirely  of  the  same  opinion.  It 
does  not  appear  to  me  that  this  was  a  loss  by  a  peril  of 
the  sea,  or  such  as  entitles  the  assured  to  recover, 
under  the  general  words  of  the  policy ;  but  a  loss  for 
which  the  owners  of  the  goods  will  be  entitled  to  be  re- 
imbursed by  the  owner  of  the  ship.  The  owner  of  the 
ship  undertakes  to  have  the  ship  fit  to  perform  her 
voyage;  and  in  case  of  accident,  it  is  the  duty  of  the 
-owner,  and  the  master  in  place  of  the  owner,  to  provide 

VouV.  Gg  for 
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bf  its  repair.  I  consider  it  as  a  rule  applicaUe  to  the 
construction  of  policies,  that  ilie  Court  must  look  to 
the  immediate  cause  of  loss,  in  order  to  ascertain  whether 
it  be  a  loss  within  the  policy.  The  loes  here  was  occa- 
sioned by  the  act  of  the  captain,  who  diqiosed  of  the 
goodsy  in  Older  to  proiHlde  himself  with  funds  for  the 
repahr  of  the  ship.  If  he  could  have  raised  these  ftinds 
in  any  other  way,  he  would  not  havf  taken  the  goods. 
To  hold  this  a  loss  fer  which  the  underwriter  is  re* 
sponsible,  would  be  to  mdce  his  liability  depend  upon 
the  accident  of  the  captain's  bdng  unaUe  to  provide 
funds  for  the  repair,  except  by  means  of  the  goods.  In 
the  case  of  jettison  the  immediate  cause  <^  loss  is  a  peril 
of  the  sea.  When  the  whole  is  'likely  to  be  swallowed 
up  by  the  sea,  the  law  of  jettison  allows  a  part  to  be 
eaerificed  to  savtf  the  rest  Inasmuch,  therefi^e^  as 
w«  arc  bound,  according  to  the  common  rule  for  the 
constmetton  of  policies,  to  look  to  die  immediate  cause 
of  loss,  and  as  this  loss  was  not  immediately  caused  fay 
a  peril  of  the  sea,  but  by  the  inability  of  the  captain  to 
procure  a  fund  for  the  repairs,  which  he  was  bound  to 
do^  it  seems  to  me  that  this  vas  not  a  loss  within  the 
policy. 


AflBOR  J.  I  am  also  of  opinion  that  the  plain- 
are  not  entitled  to  recover.  Cases  of  this  kind, 
.where  a  sale  of  part  of  the  cargo  has  been  made  under 
circumstances  like  the  present,  must,  as  I  should  think, 
have  occurred  frequently;  and  if  by  the  law  kX  England 
the  underwriters  had  been  considered  as  liable^  we 
should  probably  have  found  some  trace  of  it  in  the 
books,  whereas  this  appears  to  be  the  first  action  in 
which  an  attempt  has  been  piade  to  chaige  the  undeiw 
irriter.    I  very  much  doubly  whether,  in  the  Ccue  and 
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l«g^  (MPie  of  the  wordi  thesf  good#  OM  b«  pensidorflil       I'ti^* 
91  lost  to  tbp  owner ;  but  it  i«  not  nqc^sMry  to  entfir      ^     . 
upoo  that  inquiry,  as  J  am  satUfied,  upon  the  groundi       h^ 
•tatad  by  my  ILprd  aod  my  Qrotbar  ffa^kj^  tb»t  tbo 
cause  of  l04l  is  too  r^mot(Bi< 

Jtidgmeiit  of  noMtiit 


Grant  against  The  Ro¥al  Exchakgb  As3ur«    Tuetdayi 

ance  Company. 

r^QVENANT,  The  plaintiff  declares  oa  9  polipy  pf  Where dAmtgcs 
assurauce  *^  at  and  from  London  to  Smyrna,  oa  the  dated  mnd  there 
*ip-Bir*fr,  valM^  at  2000/.,  and  3000/.  pn  goods  f  ISS^SiS^*"" 
and  avers,  in  thie  first  count,  that  the  interest  in  sjiip  Sr°^^o«^ 
and  goods  was  in  himself;  that  tbe  ship  and  great  7^fl5*^°*'^ 
Pftrt  of  the  goods  on  board,  while  proceeding  on  her  «>▼«"»»»  ft>r  m 
voyage,  were,  by  violence  of  the;  winds  apd  waves,  shot-  policy  of  at- 

Mirance  effected 

tcred,  broken  to  pieces,  damaged,  wetted,  iojur^,  aud  in  his  own 
i^ppiled;   and  the  residue  of  the  goods  were,  for  the  aTerredthe 
necessary  preservation  of  the  ship  and  the  lives  of  the  TOunttobe?n 
crew,  thrown  overboard  and  lost,  whereby  an  action  bath  JnoAer  i"**  "* 
accrued  to  demand  5000/.     In  the  second  count,  he  himself  and 

'  otbert,  to 

avers,  that  the  interest  as  to  th^  ship  was  in  himself  one  ^*>'ch  defend- 
ants pleaded 

W*  JJewelb/n,  and  one  F.  G.  Wilkinson i  and  as  to  the  that  a  less  sum 
cargo,  in  himself^  the  said  W.  L.^  F.  G.  JV*^  and  ccr-  policy  than  for 
taifi  persons  using  tb^  ^^^  of  Wilkinson  and  Sons,  of  Lid  set  off*' 

^  monies  due  to 

bf^frna.  ^em  on  plain- 

The  defendants  plead,  that  at  the  time  of  exhibiting  J^'^*^ 
the  plaintiff's  bill  there  was  owing  from  defendants  to  Sf***S,*^*?^ 
the  plaiqtiff  for  damages  pn  account  of  the  breach  as-  ^^^  ^^  *°y 

^'      ^  '  *^  '  "         '  other  than 


plaintiff* 
'  btopNUiatfitfiiAii^:  H«ld,  that  tfaeie  pleM  wen  ill, 

Og  2  signed 
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1816.  signed  in  the  first  count,  230/.  ISs.  4eL^  and  no  more; 
and  tbat  before  that  time,  to  wit,  on  9th  October j  1811, 
the  plaintiff  became  bound  to  them  in  an  obligation, 
with  a  penalty  of  2000/.,  condiuoned  for  the  payment  to 
Compi^  them,  by  the  said  W.  LleweUyn^  of  all  premiums  upon 
policies  of  insurance  then  made  or  to  be  made  by  him 
with  them,  either  in  his  own  name  or  the  names  of  other 
persons ;  and  that  656/.  was  due  to  them  from  the  said 
W.  UefweUyn  for  premiums  on  policies  made  in  his  own 
name^  750JL  for  other  premiums  on  policies  in  the  name 
of  the  plaintiff,  and  594/.  for  others  in  the  name  of 
Severn  and  Co. ;  of  which  the  plaintiff  had  notice,  and 
was  requested  to  pay,  but  refused;  and  that  the  whole 
penalty  was  due  on  the  plaintiff's  bond,  which  exceeded 
the  aforesaid  damages,  and  out  of  which  the  defendants 
were  ready  to  set  off  the  same.  And  they  plead,  in  like 
manner,  as  to  the  breach  assigned  in  the  second  count, 
and  also  aver,  that  the  bond  was  executed  before  the 
defcfndants  had  notice  that  the  policy  of  assurance  was 
made  for  the  use  or  benefit  or  on  the  account  of  any 
person  except  the  plaintiff,  or  that  any  person  except 
the  plaintiff  was  interested  in  the  ship  and  goods.  De- 
murrer.   Joinder.  * 

Bosanquet  Seijt,  for  the  defendants,  was  called  upon 
by  the  Court  to  maintain  these  pleas ;  and  he  argued, 
first,  that  the  plaintiff's  demand,  though  in  the  form  of 
covenant,  was  in  substance  a  debt,  capable  of  being 
made  the  subject  of  set-off.  He  said  that  money  due 
for  a  loss  upon  a  policy  of  assurance,  at  least.  If  the  po- 
licy be  under  seal,  constitutes  a  debt,  and  an  action  of 
'debt  lies  for  it.  If  the  loss  be  total,  it  is  ascertained  at 
once;  and  if  partial  onlyi  It  is  nerertheless  capable  cf 

J  beiog 
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being  ascertained  by  averment,  and  may  be  recovered  in  1816* 
debt  as  well  as  covenant*  (a)  Debt  is  a  common  form  gZm 
of  action  in  cases  like  the  present,  and  is  recognised  by  r^f^^j^ 
Stat.  6  G.  I.e.  18.  5. 4.  as  one  of  the  modes  of  soine  the  Exchah«« 
two  chartered  assurance  companies.  So  by  stat.  1.1 6. 1.  Compui^* 
r.  SO.  5.  45.  they  may  plead  nil  dehent^  or  noninfreg*  • 
canvention,j  according  to  the  nature  of  the  action  by 
which  they  are  sued.  A  loss  upon  a  policy  of  assurance 
has  been  considered  a  debt  capable  of  being  proved 
under  a  commission  of  bankruptcy;  and  there  bong  a 
doubt  whether  this  could  be  done  if  the  loss  happened 
after  the  bankruptcy,  the  stat.  19G.2.  c.d2.  f.3.  re- 
moved this  doubt,  by  enacting,  that  the  assured  shall  be 
admitted  to  claim,  and  after  the  loss  to  prove  his  de- 
mand, in  like  manner  as  if  the  loss  had  happened 
before  the  issuing  the.  commission.  From  all  which  it 
appears  that  the  subject-matter  of  the  plaintiff's  de- 
mand is  properly  a  debt;  and,  therefore^  may  be  set  oB^ 
although  this  be  an  action  of  covenant ;  in  like  manner 
as  in  covenant  for  non-payment  of  rent;  a  set-off  is 
allowed.  (6)  Secondly,  he  argued  that  the  debts  pro* 
posed  to  be  set  against  each  other  were  mutual  debts. 
The  policy  having  been  effected  by  the  plaintiff  in  his 
own  name,  and  not  as  agent  for  others,  it  must  be  taken 
as  against  him,  that  he  is  the  principal ;  and  the  second 
plea  avers,  that  the  bond  was  executed  to  the  defend- 
ants before  they  had  notice  that  any  other  persons  were 
interested  in  'the  policy.  Admitting  that  other  per« 
sons  were  interested,  still  the  debt  accruing  on  this  po- 
licy is  in  law  a  debt  due  to  the  plainti£^  however  he 
may  be  Uable  to  account  with  others  as  a  trustee.    Tliis 


(a)  Saumdert  r,  Uaitt  5£m.499» 

(O  BuU.  IT.  P.  191.    Bamm,  89t«  3,  C.    Sit  OUmukaww.  Tkmpm^ 

•aift»lMi. 

Gg  S  fidb 


^H2 


OASeS  m  MICHAELMAS  TEftM 


t«lS. 


CrRAiTT 

Tne  Uor^L 

£xCHANdK 

Assui'atl<*e 
Cdibp&dy. 


M«  whhtn  the  doetrine  of  Qedrge  v.  Ck^eii  {A)i  mid 
tile  Bttthorhies  cited  in  tbat  casew 

Lord  Ellskmrovoh  C  J*  On  ntithef  of  the 
grounds  that  have  been  taken  in  ar gnment}  as  it  appears 
to  m^f  h  this  set-'Off  maintainable.  The  plaintiff^  iii 
the  first  count  of  his  dcdaration^  elalms  the  whole 
•mouBt  of  the  policy*  The  defendant,  by  his  plea  to 
this  epoDt^  answers,  that  only  a  port  of  thia  sues  is  doe; 
but  what  liquidation  has  there  been  of  the-loss  ?  The 
^sadoD  mast  go  to  a  jury  to  aacertaiil  ttw  futtnMn  6f 
Jflss.  The  defitaidailtl  assume  to  cut  doim  the  demaAd 
•Cdording  to  their  own  estimate  of  it*  Why  b  tbe 
•plaintiff  to  tm  obliged  to  abide  by  this  liquidation  ?  It 
aeema  to  mc»  therefcr^  that  this  is  a  ease  of  unliquidated 
damages.  And»  on  die  other  point,  as  tbe  policy  em* 
btaces  sereral  interests,  there  is  Ho  mutuality  between 
ihe  policy  and  tbe  obligation  made  to  the  defendaota* 


Batley  J.  I  quite  agree  that  tfaift  Is  not  a  case  «f 
eet«ofi;  The  plaintiff'a  claim  is  for  unliquidated  ds^ 
jnages  to  tbe  extent  of  50001  Tbe  defradants  say  that 
only  2901*  are  dae )  and  as  to  that  sum  they  plead  a 
ae^fiffi  But  what  right  hare  they  to  put  the  plaintiff 
to  Uie  alternative  either  to  admit  that  cnly  BSOL  axe 
doe^  aiod  controvert  tbe  set<o£^  or,  admitting  the  eetorfi^ 
to  deny  that  2S0L  only  are  due  ?  On  this  short  grounc^ 
that  the  plaintiff  ou^  not  to  be  driven  to  this  altema*- 
tive  lit  a  case  of  unliquidated  daniages,  I  think  these 
pleae  caanet  be  smiained. 

<»  PnCttriamf  Jadgaient  fi>r  the  plaiatiC 

Chithf  was  to  have  argued  i«  mipport  of  tbe  diuiuner. 
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Th9  Kmo  against  The  Inhabitants  of  Pbnbtk.   ^"""^^^'^ 

TTPON  appeal)   the  court  of  quarter    sessions  for  a  poion  occur 
the  county  of  Cornwall  quashed  an  order  of  two  a^w,  pftrtof 
justices  for  the  removal  of  Thomas  Morris  and  Slizabetk  Joulf  of  Sa 
his  wife^  from  the  borough  of  Penryn  to  the  parish  of  ^"^^*^ 
Cranteck^  in  the  said  county,  sulyect  to  the  opinion  of  «»<»  35  a  a. 

this  Coiirt,  on  the  following  case.  acquire  a  Mtde 

nentf  althou^ 

Th^  pauper  being  legally  settled  in  Crantock^  went  he  be  rated, 
with  his  his  wife^  several  years  ago,  to  Penrj/n^  and  re-  diuich  and 
sidpd  there,  ocpupying  four  rooms,  at  the  yearly  rent  j^^hoie 
and  of  the  value  of  4/.,  part  of  a  large  dwelling-hous^  ^^'^ 
of  the  yearly  value  of  1 8/«  and  upwards.    The  other 
P^ts  of  the  dwelling-house  were  occupied  by  several 
other  tenants,  two  of  whom  also  paid  Kl.  a*year  each 
for  their  respective   apartm^ts.     This  dwelling-house 
had  but  one  outer  door  and  one  staircase,  and  each 
tenant  kept  the  key  of  his  own  apartment.     For  three 
years  and  upwards  immediately  preceding  the  date  of 
the  order  of  removal,*  the  pauper  was   rated  to  the 
church  and  poor  rates  for  the  whole  house^  and  paid  the 
same;  and  they  were  allowed  to  him  out  of  his  rent, 
except  in  one  instance*  While  he  was  thus  rated,  he  oc- 
cupied no  other  {H*operty  than  the  four  rooms,  and  had 
no  concern  with  or  controul  over  the  remainder  of  the 
house ;  and  during  the  whole  time  he  was  so  rated,  he 
resided  in  the  said  rooms. 

Gaselee  and  fV.  P.  Taunton^  in  support  of  the  order 
of  sessions,  conModad^  that  the  panpvr  acquired  a  sct- 

0  ^  ♦  tlewenti 
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1816.  tlement,  by  having  been  charged  and  paid  his  share 
towards  the  public  taxes  of  the  parish.  They  said,  that 
in  construing  the  act  3  W.ix,JML  c.ll,  s.  6^  it  had  been 


The  Kino 


The  Inhabit- 

aots  of       held  sufficient,  for  the  purpose  of  a  settlement,  if  a  man 


Purarjr. 


be  rated  and  pay,  although  the  rate  be  not  strictly 
]^;al(a),  or  he  be  wrongfully  assessed  for  premises 
which  another  occupies ;  for  this  amounts  to  notice  on 
his  part,  and  a  recognition  on  the  part  of  the  parish, 
of  the  man's  inhabitancy  among  them,  (ft)  But  if  a 
rating  and  payment,  without  any  occupation,  is  sufBdent, 
surely  he  who  occupies  to  the  extent  of  4/.  per  anmm 
cannot  be  in  a  worse  condition.  With  respect  to  the  act 
35  Geo.  8.  c.  101.  5. 4.,  though  it  has,  inmost  instances, 
done  away  this  bead  of  settlement,  by  enacting  that 
**  no  person  shall  in  future  gain  a  settlement  by  bdog 
charged  with  and  paying  his  share  towards  the  public 
taxes  of  the  parish  for  any  tenement,  not  being  of  the 
yearly  value  of  10^  f*  yet  here,  the  tenement  being 
above  that  yearly  value,  the  settlement  is  not  affected  by 
this  enactment. 

Gurmy^  contra,  quoted  the  judgment  of  Lord  Ketytm^ 

in  Resc  v.  Idingtcn  (c),  who  considered  it  to  be  clear, 
that  the  legislature  meant  that  the  operation  of  the  act 
35  Geo.  S.  should  be  general ;  and  that  no  person,  after 
the  passing  of  that  act,  should  gain  a  settlement  by  being 
rated  and  paying.  It  was  intended  to  make  an  end  of 
this  head  of  settlement  law  in  future* 

Lord  Ellenborouoh  C.  J.  It  will  be  in  vain  for  the 
legislature  to  make  general  enactments,  if  such  enact- 

(a)  jRiar  ▼.  A.  QQet,  Ctippltgaie,  19  Ftfi.4lfr.386. 

(6}  l^ta  i!J5lapkh9i,  Burr,  S^  C«  «49l  (c)  1  Etui,  SSff. 

menti 


xv  THX  Firnr»8£V£KTH  YxAB  OF  GEORGE  IIL  44S 

ments  are  ^to  be  explained  away,  and  their  operation  1816« 

defeated  by  nice   distinctions.     The  stat.    35  Geo.  S.  — — 

c.  101.  5. 3.9  in  the  first  instance,  prevents  any  person  n^amid 

from  gaining  a  settlement  by  delivery  and  publication  of  ^^^^^^^f 

notice ;  in  the  next  place^  the  statute  prevents  any  person  P^'atv. 
from  gaining  a  settlement  by  being  charged  with  and 
paying  his  share  towards  the  parish  taxes,  in  respect  of 
any  tenement  not  being  of  the  yearly  value  of  1 02.    This 
enactment  was  undoubtedly  meant  to  abrogate  this  head  of 

# 

settlement,  and  the  authorities  upon  it,  which,  perhaps, 
had  been  carried  to  some  degree  of  absurdity.  Lord 
Ktmfon  appears  so  to  have  considered  the  operation  of 
the  act ;  and  I  am  glad  that  we  have  his  authority  for 
it  If  this  construction  of  Lord  Km/on  had  not  been  felt 
to  be  the  correct  one^  I  doubt  not  that  we  should  have 
had  some  observation  upon  it  from  the  learned  reporter, 
with  whom  the  act  originated,  and  which  is  generally 
known  by  his  name. 

Abbott  J.  I  am  of  the  same  opinion.  This  act 
prevents  the  removal  of  any  person  before  he  is  actually 
chargeable.  This  rendered  it  expedient  to  do  away  with 
settlements  by  notice^  or  paying  rates  for  tenements  of 
very  small  value. 

Per  Curiam^  Order  of  sessions  quashed. 
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ifovemtet  SOtti.  " 

An  affidATit  of  ^HE  defendant  was  beld  to  bail  on  an  affidavit  made 

debt  for  money    J-,,        i..<^  i         i        t  r     :a 

lent,  and  for  by  the  plamtin.  Staling  that  the  defendant  was  m- 

Surer^,  and  debted  in  20/.^  for  money  advanced,  laid  out,  expended, 
Ubour'^is^-  ^^^  paid;  and  for  goods  sold  and  delivered  by  the 
*^^to^rtate  plaintiff,  to  and  for  the  use  of  th©  defendant;  and  also 
that  it  was  '*  ax  fQj.  ^ork,  labour,  and  diliaence;  and  for  fees  due  and 

tbeinitanceand  '  9  •      . 

reqnertofde.     of  right  payabje  to   the  plainti£^  as  an  attorney,  in 

fcndant/'  al-  f*  •  •    • 

thouffh  it  sute    respect  thereof,  for  t^nd  on  tl^e  behalf  of  the  defendant : 

that  it  was  "  to  ' ' 

and  for  his  use,  but  the  affidavit  omitted  to  state  that  it  was  "  a^  the 
half!"  special  instance  and  request  of  the  defendant;"  and  by 

reason  of  this  omission,  a  rule  nisi  was  obtained  for 
discharging  Uie  defendant  on  common  bail. 

Marryatj  who  now  shewed  cause,  contended  that  the 
omission  was  immaterial;  for,  as  th^  affidavit  seated 
that  the  money  was  advanced,  and  the  goods  sold  **  to 
i^nd  for  the  use  of  the  defendant,"  and  that  the  work 
was  done  "  for  and  on  his  behalf,"  a  request  from  the 
defendant  was  unnecessary ;  but,  if  necessary,  must  be 
implied.    But, 

Per  Curiam.  Money  paid  to  and  for  the  use  of  the 
defendant  does  not  necessarily  raise  a  cause  of  action ; 
because  a  man  cannot,  of  his  own  will,  pay  another 
man's  debt  without  his  consent,  and  thereby  convert 
himself  into  a  creditor.  So  the  goods  may,  consisjtently 
with  this  affidavit,  have  been  sold  and  delivered  to  a 
third  person  for  the  defendant's  use,  without  his  being 

{icquaint^ 
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deqtiaidt^  with  th^  trCMiMieticm  i  md  if  so,  he  tantuft  b^        1816. 

<!bafg«d  with  thetd.     An  affidavit  Which  ih  to  dt'erlite  p^T^,, 

Itl  restl*alDt  of  the  liberty  of  a  party^  ought  to  tise  ^^^^^^^ 
ttneqalvoeal  lAdguage. 

BUi^Nfdb  WiUi  in  itit)]p6rt  df  tfa6  ruU» 

fidk  absolute,  (dl) 


Qqlqqav  and  Another  ggaimt  The  Governor  ^^J^J^^gsd. 
«ud  Company  pf  the  London  Assurance* 

JN  covenant  upon  two  ppfjcies  of  insurance  i^ndfsr  ^e^ip  iniunmceat 

effected  by  th?.  plaintiffs  for  Batmard  ColQl^an^  a  m^v.r  uc  i^'re^m! 
^ant  at  Teneriffk^  the  Erst  for  1000./.,  the  other  fqr  200/.  wh^riSh, 
on  3224  bushels  of  wheat,  326  cwt,  of  fish,  and  429-1  Sf  uwTnill* 
pieces  of  staves,  valued  at  1270/.,  pn  board  the  Friend"  mw*ndum  aj 

*  to  com  and  fisa 

ship^  with  the  usual  clause  of  warranty  as  to  corn  apd  ^^^  ^"»°  <^^«'- 

mge^  unlets  ge- 

fisbf  '^  free  from  average,  except  general,"  at  and  from  nmi;  and  the 

■hip  was  cap* 

Quebec  to  Tener^e;  the  plaintiffs  declared  as  for  a  total  tured.  and  af- 
losa  by  capture,  and  by  perils  of  the  seas,  and  averred  turod.  anJh^t' 
the  interest  to  be   in  B.  Cologan.      The   defendants  ^bIIS^ 

where*  A  icar* 
'  \  city  prerailing, 

an  embargo  was  laid  on  the  eiport  of  proyisionst  and  the  cargo  being  landed,  it  was  found 
ihm  Ssa  tmiliclt  of  wl^at  fr«r«  so  damaged  by  lauwaltr,  thai  tbef  w<re,  by  order  of  the 
magistrates*  for  the  sake  of  the  public  hetiitli«  thrown  overboard  ;  and  other  part  of  the 
MiarbiMg  dttsag^,  ilM  ttppUM  soM  Aat  |MH  Arid  tbit  ftsb,  Which  HSk^  at  a  profit;  and 

Sit  up  the  ship  to  sale,  which  he  purchased  at  not  more  than  one-fourth  of  Its  value,  for 
i  ben^t  of  the  bwners;  dnd  having  hfprifred  htti  and  be!bg  fefbsM  permission  to  ship 
the  remaining  wheat  to  7'tneijffe,  he  directed  it  to  be  sold,  and  purchased  it  for  the  benefit 
6f  Oids^  comrarned ;  and  by  leftVe  of  the  governor,  the  ^bsrgd  heltij^  tHto  raised  as  to  the 


H^ett  fndia  islands,  shipped  the  same  for  Madara,^  where  he  arrived,  and  delivered  it;  and 
lOok  in  a  cargb'  of  wine  ^or  London^  with  wnich  he  amvca  :  Held,  tba^  the  assured,  who 
1^  abasdon^  upon  receiving  intelligence  of  the  circumsunces  which  happened  previ- 
ously  to  the  time  of  the  ship^s  being  permitted  to  proceed  to  Madeira,  were  entitled  to 

pleaded 
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1816.       pleaded  nan  if^eg.  conveni.y  and  paid  206/.  into  court. 

"'""'^        On  the  trial  before  Lord  EUenborough^  at  the  London 

miomu       uttings  after  Hilary  term,  1815,  there  was  a  yerdict  (or 

nov  Coiii|i«aijI  ^002.,  with  liberty  to  the  plaintiffs  to  move  to  alter  a 

verdict  as  for  a  total  loss,  and  to  the  defendants  to  move 
for  a  nonsuit ;  which  motions  having  been  afterwards 
made,  the  following  case  was  stated : 

In  September^  1812,  the  Friendship  took  on  board,  at 
Qjuiecj  the  wheat,  fish,  and  staves,  mentioned  in  the 
declaration,  consigned  to  B.  Cologan  at  Tencriffii  and, 
on  the  5th  October^  sailed  from  the  river  5/.  Lcrmrence, 
under  convoy.     A  few  days  afterwards  a  heavy  gale  of 
wind  dispersed  the  fleet,  afad  she  lost  the  convoy,  and 
proceeded  for  Teneriffe  until  the  22d  October,  when  she 
was  captured  by  an  American  privateer.    The  privateer 
plundered  her  of  most  of  her  stores,  took  out  all  her 
crew,  except  the  captain  and  a  boy,  put  a  prize-master 
and  ten  men  on  board,  and  ordered  her  to  Porfsmmdk 
in  Ifew  Hampshire.     On  the  6th  Naoember,  whilst  pro- 
ceeding thither,  she  was  recaptured  by  the  Shannon  and 
several  other  of  His  Majesty's  ships  of  war.     The  recap- 
tors,  being  very  much  in  want  of  hands,  were  at  first 
about  to  set  her  on  fire,  but  finally  resolved  to  send  her 
to  Bermuda,  there  being  a  scarcity  of  provisions  there 
at  that  time.     They,  accordingly,  took  seven  men  from 
the  difierent  king's  ships  to  navigate  her.    These  were 
inexperienced  seamen,  and  formed  a  very  inadequate 
crew ;  and  the  captain  was  often  obliged  to  go  aloft,  and 
to  assist  in  handing  the  sails.     On  lier  passage  tp  Ber' 
muda  the  ship  made  a  great  deal  of  water,  and  at  one 
time  it  was  necessary  to  keep  both  her  pumps  going. 
Tliere  were  several  times  four  feet  water  in  her  hold, 
and  it  was  found  necessary  to  throw  471,  of  the  staves 

overboard* 
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overboard.     On  the  29th  Naoember  she  arrived  at  Ber^        1816. 

mudoj  at  that  time  making  more  than  twelve  inches 

water  an  hour.      The  captain  immediately  petitioned  ^    offtbM 

'  "^    '^  LovDON  Amir* 

*  the  Vice- Admiralty  Court  for  leave  to  land  the  cargo^  snoe  Companx. 
on  account  of  the  leaky  state  of  the  ship.     Leave  was 
granted,  on  finding  bail  for  the  salvage ;  which  bail  was 
accordingly  given,  and  the  cargo  taken  ont    The  ship, 
on  the  loth  December^  was  examined,  and  reported  to 
require  some  repairs,  but  to  be  worth  repdring.     Five 
hundred  and  eighty-five  bushels  of  the  wheat  were  found 
to  be  in  such  a  state,  from  the  sea-water,  that  the  ma- 
gistrates,  out  of  regard  to  the  public  health,  ordered  it 
to  be  destroyed.     It  was  wholly  unfit  for  use^  and  was, 
accordingly,   carried  outside  the  harbour  and  thrown 
into  the  sea.     The  rest  of  the  cargo  was  landed  and 
warehoused,  and  part  of  the  remaining  wheat  was  da^ 
maged.     When  the  ship  arrived  at  Bermuda^  the  settle- 
ment was  much  distressed  for  provisions,  and  a  general 
embargo  existed,  prohibiting  the  exportation  of  them  to 
any  place  whatsoever.    The  captain  caused  the  ship,  the 
remaining  staves,  the  fish,  and  that  part  of  the  wheat 
which  was  damaged,  to  be  put  up  to  sale,  in  order  to 
ascertain  the  salvage,  keeping  back  the  sound  wheat,  in 
expectation  that  the  embargo  might  be  raised.     The 
fish  was  sold  to  a  profit.    The  captain  purchased  the 
ship  on  account  of  and  tor  the  benefit  of  the  owners 
and  those  that  might  be  concerned,  at  the  price  of 
2002.,  which  was  not  more  than  one-fourth  of  her  value. 
He  then  caused  her  to  be  repaired;  but  the  repairs  were 
not  completed  before  the  10th  or  12th  February.    The 
embargo  was  raised,   as  far  as  respected  his  majesty's 
West   India    islands,    on    the    3d  January;    but,   as 
to  all  other  places,  continued  in  force  until  after  the 

Friendship 
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1816.       Fritn^ip  aniled  from  Bemm^.    She  was  r^letiM  I9 
^  t)ie  Vice-Admirally  Court  ^boi^t  the  I5t|i  of  ^onmyiu 

4«sm#/  tbp  salvage  having  bcwp  settled*  T)ie  captiuo  went  to  the 
Ctfmptiijr.  gov«i*noi*  to  request  permUsion  to  sbip  the  undemagpd 
wheat,  apaoimtipg  to  2103  busheh^ifor  Tetifir^^s  which 
being  refi^^,  he  directed  it  to  be  soldf  wd  purcbflMd 
it  for  the  ow^erl9  epd  those  who  might  be  concemfid. 
This  took  place  about  the  22d  Janmrjf  #  fuid  one  of  the 
niivy  coQtractprs  having  offered  the  cfq[)tain  to  fihip  flour 
ou  board  the  Friendship  for  Madeirth  if  the  goverpor'y 
consent  could  be  obtainedi  the  captaip  agretod  to  this 
proposal,  provided  his  wheat  were  included.  Leave  was 
accordingly  obtainedi  as  Madeira  was  thep  garrisoned 
with  JSnglis/i  troops ;  and  the  captnin  took  the  flour  and 
wheal  on  board}  and  sailed  for  Madeira^  where  he  ar- 
rived and  delivered  bis  cargo  in  May,  He  there  took 
in  a  cargo  of  wine,  with  which  he  sailed  and  arrived  in 
England  on  the  l^th  ofJune.  On  the  2d  of  JanKoiy 
the  captain  wrote  from  Bermuda  to  his  owners  iu  X^tm' 
dan  the  following  letter : 

<*  1  am  sorry  to  inform  you^  that  on  2^d  October  lasif 
in  lat  iO.  N.  long.  35*  I  was  captured  by  ap  jimefieai^ 
privateer,  of  18  guns  and  ZOO  men ;  they  had  possession 
until  the  6th  Novemberj  when  we  were  recaptured  by  his 
majesty's  ships  Shannon^  Ni/mpi,  Tenedos^  and  Curlem^ 
and  sent  in  here.  We  got  in  on  the  29th,  the  ship 
making  a  great  deal  of  water,  and  the  sails  and  rising 
in  a  bad  condition.  The  cargo  was  dischai^^  by  an 
order  from  the  Admiralty  Court.  The  ship  made  fifteen 
inehes  of  water  per  hour.  There  were  near  600  bushels 
of  the  wheat  damaged,  which  were  hove  overboard.  The 
magistracy  would  not  suffer  it  to  be  landed.  There  bei^g 
m  emb^rgp  on  oU  provisions^  md  the  voyage  tQtaH]f  ^ 

ftated, 
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fisatedi  I  abandoned,  and  have  sold  both  ship  and  cargo*        1816. 
The  fthip,  not  going  for  more  than  one-fourth  of  the       "^"^ 
▼alaey  I  have  bought  her  in  for  the  interest  of  all  con»        aguinft 
eemod.    The  wheats  about  700  bushels,  sold  under  ita  mm  Conpuf. 
first  cost.     I  tliought  proper  to  stc^  the  sale  of  that, 
and  have  petitioned  the  governor  to  allow  me  to  reship 
it  for  Lmidon.    The  other  part  of  the  cargo  sold  for 
something  more  than  first  cost.    I  would  have  trans- 
mitted you  an  account  of  sales ;  but  the  wheat  still  va^ 
maining  on  hand,  and  not  knowing  whether  I  shall 
have  liberty  to  ship  it,  I  have  inclosed  a  copy  of  pro^ 
test  and  survey,  and  shall,  before  I  leave  this,  send 
home  other  necessary  documents  and  vouchers.    I  in* 
tend  to  advertise  the  ship  for  London^  to  sail  with  the 
first  convoy,  and  to  take  whatever  freight  may  dBfer^ 
not  doubting  but  I  shall  get  a  full  ship  home/' 

This  letter,  upon  its  receipt  in  London^  was  commu- 
nicated to  the  agents  of  B*  Cologan^  who  gave  the  de« 
fondants  a  regular  notice  of  abandonment  Themoni^  . 
paid  into  court  was  suffici^it  to  cover  the  salvage,  and 
the  general  average  arising  from  the  forgoing  circumr 
stances. 

The  questions  were,  whether  the  plaintifis  were  en- 
titled as  for  a  total  loss  on  the  whole  of  the  goods  inr 
sured,  or  on  the  585  bushels  of  wheat  thrown  into 
the  sea. 

Campbell^  for  the  plaintifik,  submitted,  first,  that  here 
was  a  total  loss  of  the  whole  cargo  insured ;  for  this  was 
not  like  those  cases  (a)  where  the  voyage  was  merely 
interrupted  or  retarded,  but  here  was  a  complete  destruct- 
tion  of  the  adventure.  It  was  a  total  loss,  commencing  in 

capture^ 
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1816.       capture,  and  continuiiig  unchanged  by  any  of  the  sub* 

sequent  events.    Although  recaptured,  the  ship  was  not 

agamif       get  free,  nor  allowed  to  pursue  her  course ;  on  the  con* 

LoKsox  Amir- 

aaoe  CompMiy.  trary,  she  was  compelled  to.  seek  a  port,  where^  by  reason 

of  an  embai^o,  she  was  prohibited  from  ever  afterwards 
completing  her  destination ;  for  the  embaif;o  still  pre- 
vailed as  to  Teneriffe^  when  the  ship  left  Bermuda.  Re- 
capture may,  in  some  mstances  {a)  alter  the  nature  of 
the  loss  from  a  total  into  a  partial  one ;  but  in  others, 
notwithstanding  a  recapture,  and  though  some  material 
part  of  the  cargo  remain,  the  loss  will  still  be  total,  if 
the  disability  to  pursue  the  voyage  be  complete ;  and 
then  the  as^red  may  abandon  what  is  saved,  {b)  And  it 
seems,  from  the  foreign  jurists  (c),  as  well  as  from  our  own 
decisions  {d\  that  embargo  alone  is  a  sufficient  ground  for 
abandonment.  Secondly,  he  insisted,  that  the  plaintifi 
were^  at  all  events,  entitled  to  recover  for  the  585 
bushels  of  wheat  thrown  overboard.  To  this  extent 
the  commodity  was  totally  lost  to  the  assured,  in  conse- 
quence of  a  peril  insured  against,  for  it  was  the  sea* 
water  which  eventually  produced  the  destruction  of  this 
portion  of  the  cargo ;  and,  therefore,  this  falls  within 
the  authority  of  Dy$on  v.  Bavocrqfi  (e),  and  Dm^  ▼•  Jlfi^ 
Jbrd{/)i  which  authorities  have  much  weakened  that  of 
Cocking  V.  Rtuer.  (g) 

Richardson^  contra,  argued,  that  if  it  should  appear 
that  there  was  not  a  total  loss  at  the  time  of  action  (A) 

(a)  JBtdnMdge  ▼.  NaUony  lOEaai,  32d.  Fanont  ▼.  Scott,  fi  Tmmlt*  36S. 

(h)  GtM  t.  Withers,  2  JSurr,  683.  MUiet  ▼•  Fleteher,  JDougU  S19. 
M'lter  T.  Hendenon,  taHtB,  vol.  ir.  576» 

(c)  1  JSmerig.  541.  S  VaUn,  134.  Moccut  de  Aiuewr.  not.  54.  &  (S5. 
FoOu  Auur.  No.  59.    Mmlyne,  lia     {d)  Roidk  t.  £die,  6  T.  R.41S. 

(0  SB, 4; P. 474.  (/)  1 5  Mast, 559. 

(f }  ft^rk,  181.  7th  edit.  (A)  JBrolhentvn  ▼.  Barber,  VM,  p.  419. 

brought, 


-^ 
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broaght,  and  d  fortiori  at  the  time  of  abandonmei^  the        181^\ 
plaintiffi  were  not  entitled  to  recover ;  and  he  siud,  that       ^^ 
it  would  be  strange^  if,  in  this  cas^  where  the  insurers        againa 
had  provided  against  any  responsibility  for  partial  loss,  anos  Comptoy, 
and  where  the  loss  upon  one  of  the  articles  insured  was 
little  more  than  a  tenth,  upon  another  was  under  a  fifth, 
and  upon  the  third  there  was  no  loss  at  all,  the  article 
having  sold  to  a  profit,  the  insurers  should  nevertheless 
be  held  liable.    The  great  bulk  of  the  commodities  in- 
sured subsisted  in  specie,  in  the  hands,  and  at  the  con- 
troul,  and  had  been  disposed  of  by  the  master  for  the 
benefit  of  the  plaintifis,   at  the  time  when  they  gave 
notice  of  abandonment     Although  the  embargo  re- 
mained in  force,  as  to  Teneriffe^  the  master  might  have 
gone  elsewhere,  or  might  have  awaited  its  removal ;  but 
he  made  his  election  on  the  part  of  the  plaintifis,  to  sell. 
How  then  can  it  be  competent  to  the  plaintiffii  to  convert 
a  partial  into  a  total  loss  by  abandonment  ?  Embargo 
may  be,  under  circumstances,  as  in  Botch  v.  Edie^  where 
the  ship  was  detained  nearly  three  years,  a  lawful  ground  * 

of  abandonment;  but  it  is  not  necessarily  so.  Unless, 
therefore,  the  disappointment  in  obtaining  a  market  at 
Teneriffe  constituted  a  total  loss,  there  was  nothing  to 
warrant  an  abandonment.  In  M^Iver  v.  Henderson  {a) 
the  ship,  under  the  restraints  imposed  upon  her,  was  con- 
sidered as  quasi  in  the  hands  of  the  captors,  and,  there- 
fore, it  might  well  be  considered  a  total  loss.  Secondly^ 
he  said,  that  where  the  commodity  remains  in  specie, 
though  rendered  of  no  value  by  a  peril  insured  against, 
according  to  Cocking  v.  Fraser^  a  total  loss  cannot  at- 
tach ;  and  this  law  was  probably  derived  from  the  foreign 

(a)  Anu,  YoL  iv.  57e« 

VouV.  Hh  jurists, 
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1816^       jurists,  because,  in  such  a  casei  they  hold  that  freight 

^      '      would  be  due.    In  Dj^son  v.  BamcrofU  not  only  the 

a^pKmk       whole  cargo  was  thrown  overboard,  but  the  ship  was 

LovpoK  Amur* 

aaceCompw^.  unable  to  proceed  on  the  voyage.     This  differs  from  both 

those  cases;  because  her^  the  bulk  remains,  but  a  part 
is  thrown  overboard.  And  is  not  this  rather  a  partial 
loss  of  the  whole  than  a  total  loss  of  a  part  ?  If  not, 
however  minute  the  portion  extinguished,  the  under- 
writer will  be  liable,  although  he  has  excepted  all 
partial  loss.  In  Daxq  v.  MUford  the  loss  was  from  an 
immediate  perU  of  the  sea,  and  not  as  here^  only  a  con- 
sequence of  it. 

Lord  Ellxnbobough  C  J.  This  seems  to  me  to 
be  a  case  of  total  ioss^  and  on  this  ground,  that,  by  the 
capture,  a  total  loss  occurred  in  the  first  instance ;  and 
while  the  assured  had  no  reason  to  believe  that  events 
bad  changed  the  nature  of  this  loss,  they  abandoned. 
The  case  states  that  they  gave  a  regular  notice  of  aban- 
donment, by  which  we  must  understand,  complete  in  its 
form,  to  give  it  due  effect  as  an  abandonment.  Now, 
where  there  has  been  a  total  loss  and  an  abandonment 
we  must  look  to  the  situation  of  things  before  action 
brought,  in  order  to  ascertain  whether  the  assured  has 
since  been  restored  to  his  rights,  so  as  to  do  away  the 
effect  of  the  abandonment.  In  the  present  case^  cer- 
tainly,  there  has  not  been  any  restitution,  considermg  it 
with  reference  to  the  main  purpose  of  prosecuting  the 
voyage  insured*  By  an  embargo  at  Bermuda^  a  pro- 
hibition was  interposed  to  forwarding  the  cargo  to 
Jemrijffi ;  this,  of  course,  defeated  the  voyi^  I  can- 
not, therefore,  say,  that  what  was  a  total  loss  at  the 
time  of  abandonment  ever  becaase  tftherwise^  from  that 

Olie 
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tiiM  to  the  time  when  the  aotiiHi  «wi  bronghli  qa  die  1816. 
coDtrtunf}  it  app^rs  to  be  *  oantinaiiig  totel  hM)  psff*^ 
deemed  by  lubteqaeni  events.  It  is  8eid>  that  if  Af  i^obitf 
plaintiiB  rscover^  a  partial  loss  will  attach  on  the  in^  g^es  Oteipeay. 
surer,  oontrary  to  the  agreement  and  intqition  of  the 
paities;  bat  this  objecdoa  is  answoBd^  if  th^  lass  be 
entire  by  the  oaptiire,  and  nothing  has  happened  siaoe 
to  radetm  it.  On  this  prinoiple^  the  ease  of  M*Imr  ^ 
Hmderwn^  and  other  oaees,  determined  that  the  aeiaied 
had  a  right  to  abandon.  As  to  the  other  point,  if  it 
were  materialf  I  should  incline  Id  the  opinion  of  Loud 
Atrnnk^  in  D^s»n  ▼.  Bofwcr^  in  prefiwmee  Id  thai  of 
Lord  Afong/ftUf  in  Codcmg  ▼•  Frmer.  Considsting  the 
contract  of  insurance  as  a  centnet  of  indemaitf^  it 
surely  cannot  be  less  a  total  loss  because  the  commo- 
dity subsists  in  specie,  if  ii  swhaiet  opiy  in  ths  fena  of 
a  nuisaOfe.  There  is  a  totel  looi  of  the  thin^  il^  hf 
any  of  the  perils  insured  against^  it  is  rendend  of  wm 
use  whatever,  although  it  auiy  not  be  anting  anpiU* 
lated*  But  it  is  not  neowary  to  go  buAm  into  liu% 
the  great  question  beings  whether  this  is  a  told  hm^ 
nnredeetned  by  snbseqiient  eve«tsi  upon  which  I  hniie 
ahready  stated  my  opinion* 

Bavlet  J.  It  appeaie  to  me^  that,  aocoiding  to  the 
ffiets  stated  in  this  oase,  the  plaintifBi  weie  wnmnted  in 
making  abandonment,  aad  that  nothing  wUeh  after* 
wards  happen^  has  deprived  them  of  the  right  to  ii 
on  this  abandonment  At  one  period,  doubtless 
was  a  total  loss,  by  the  capture  of  the  ship ;  circum- 
Itancfs  might  have  intervened  ^ieh  wpuld  have  changed 
this  loss  from  a  total  into  a  partial  loM^  The  objost  of 
tbf  w^^'^  tp  iflMire  the  risk ogawt  faiii»r»  bfr  tisnan 

Hh  2  of 
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1816.       of  any  of  the  perils  mentioned  in  the  policy ;  that  is»  in 

the  preient  instancy  that  the  cargo  should  readi  the 

«vi»^       port  of  destination.     The  destination  is  to  Teher^s 

Loxoox  AflMir-  i  .  i         • 

anoe  Company,  the  ship,  with  the  cargo»  in  her  coarse  thither,  is  cap- 
tured; recapture  follows,  but  not  so  as  to  enable'  the 
ship  to  proceed  to  Tener^e ;  for  she  is'  sent  to  JSer- 
mudoj  where  she  is  placed  under  an  embargo,  from 
which  she  is  never  released,  except  upon  condition  of 
altering  her  destination  to  Madeira^  Therefore  there 
has  been  no  restitution  of  any  part  of  cargo,  as  it  re- 
gards the  ride  insured  to  Teneriffi.  If  this  be  so^  it 
follows,  that  the  ship  and  cargo  never  were  effectually 
redeemed  from  capture ;  and  the  plaintzfis  are  entided 
to  recover  as  for  a  total  loss. 


Abbott  J.  Capture  operates  as  a  total  loss^  UO" 
less  it  be  redeemed  by  subsequent  events.  Here  no 
such  events  have  occurred  as  to  restore  the  goods  to 
the  plaintiffit,  and  place  thexn  under  their  free  controol. 
I  do  not  consider  an  abandonment  as  having  the  eflect 
of  converting  a  partial  into  a  total  loss ;  but  here  the 
loss  was  total  in  the  first  instance^  and  continued  so 
ever  after.  The  abandonment,  however,  excludes  any 
presumption  which  might  have  arisen  from  the  silence  of 
the  assured,  that  they  still  meant  to  adhere  to  the  ad- 
venture as  their  own.  It  is  not  necessary  to  offer  any 
opinion  on  the  second  point ;  if  it  were,  I  should  strongly 
incline  to  the  conclusion,  that  this  was  a  total  loss  of 
part 

HoLROTD  J.    I  am  of  the  same  opinion.    This  was 
a  total  loss  by  captor^  and  has  never  ceased  to  be  so. 
What  WM  dime  here  was  entirely  the  act  of  the  re- 
captors; 
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cupton ;  who^  instead  of  forwarding  the  th^  to  her  port        181^. 
of  destination^  sent  her  to  Bermuda^  and  neither  the  ship- 
owner nor  owner  of  the  goods  ever  had  possession  of 


COUMAW 


her  again.  Therefore,  as  it  seems  to  me^  the  loss, pon«>  asMiCam^mj. 
tinned  to  be  a  total  loss  by  captore^  as  it  was  in  its 
oommencement  *  On  the  other  point,  the  indination  of 
my  opinion  is,  that  after  part  of  the  whole  cargo  was 
thrown  overboard,  there  was  a  total  loss  by  perils  ef 
the  seas  of  that  part. 

Judgment  ibr  the  plaindffi  for  a  total  loss. 


The  Kino  against  The  Justices  of  Worces-    ^^*'^»   ,^ 

TKRSHIRE. 

nPHE  overseers'  accounts  for  the  parish  of  Ehnl^  Antspp^l 

LaoeU  for  the  years  1814  and  1815  weresUowad  Men'Meomiti 
by  two  justices,  on  the  Slst  Mareh^  1S15.     Notiee  of  nntgoMnl 
appeal  against  the  same  was  given  for  the  sessions'  to  be  ^StuiL  alloir. 
holden  on  the  23d  April,  1816,  at  whidi  sessions  an  ^^*^ 
appeal  was  entered;  but  the  Court  refiised  to  enter  upen  ^^  G\^-p.  ^ 

9#       M#      B^PB     AAA     ^W^ 

the  merits,  or  to  hear  the  appeal,  on  the  ground  that  *Tqp^>  *  ■*- 
it  came  too  late.     And  the  question  was,  whether  the  45  EHm,  c  s» 
appeal  ought  to  have  been  to  the  general  quarter  ses- 
sions next  after  the  allowance  of  the  accounts.    A  rule 
nisi  having  been  obtained  for  a  mandamus  to  the  justices 
to  receive  the  appeai. 


Skuttf  who  shewed  cause^  contended,  that  the  1 7  G.  2. 
c.  38.  5. 4.,  which  required  that  the  appeal  should  be 
made  to  the  next  sessions,  was  a  virtual  repeal  of  the 
43  EUz,  c.  2.  5. 6.,  which  gave  an  appeal  generally.  And 

H  h  3  he 
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1819.  1m  Baidi  th«t  althoqgh  Mgotftrly  An  aArnatlve  ttoMe 
flliall  ndt  Mpetl  a  preotdent  aflbrmatlt^  Urn,  y€l  k  k 

m<ini  (ithirwwr  if  the  sobseqnmc  statute  emitttlii  mattel*  eon^ 
WMMiftta*  ^  timty  to  tha  former,  (a)  At,  If  a  fennef  act  tay%  tbat 
a  jaror  upon  rack  a  trial  ihall  bat«  20&  a^jear,  and  a 
new  atatuta  enacts  thut  ha  shall  have  90  navkB ;  hefe 
tha  latter  statate,  thoi^h  it  dodi  itdt  fApt^m^  yet  It 
iieoinarily  implieiy  a  negative,  and  virtually  repeab  ibt 
ibnner.  (i)  So,  though  the  4S  Ettfn  hiM  impoMd  He 
limit^tioii  a&  to  tbe  tUne  of  appealipg,  y^  tlie  17  6. 2. 
enacts,  that  the  appeal  shall  be  to  the  next  general  or 
quarter  sessions.  This  latter  act,  therefore,  hath  abro- 
gated the  former,  because  they  are  contrary  in  matter. 
Axxi$  therefore^  it  has  b^n  adjudged  that  an  appeal 
against  a  poor-rate  must,  in  all  cases,  be  to  the  next 
'  sessions,  (c)  It  would  be  a  strange  construction,  then, 
of  these  Acts,  if  the  very  same  Words  fai  the  same 
two  dauset  were  to  bear  a  diflerent  sense  with  nespect 
to  wenben*  accounts  from  that  Which  has  been  given 
to  them  with  respect  to  poor-rates.  The  case  of  R$it 
v«  jBarl  &f  A^bunAem  {d)  is  the  only  authority  Ibr 
such  a  construction,  biit  that  has  never  yet  been 
faoc^niied*  \ 

Peake  and  Putter^  contrti,  relied  principalty  upon  Hex 
V.  Lord  jtMutnkBtnij  giving  as  a  reason  why  its  autbo- 
ri^  could  not  have  been  recognised,  that  it  had  but 
lately  appeared  in  print.  And  tliey  said,  that  Rex  r. 
Coode  regarded  only  appeals  against  a  poor-rate ;  whereas 

(a)  Dr.  ^Mfer*i  CM^  1]  Bep*  63.  a.  (h)  Jetik*  Cent,  H.  73. 

(e)  Hex  ▼.  Coode,  Cold.  464.  1  Bott.  S76.  S.  C.  Hex  ▼,  MUUffieM, 
CM.  907.     I  Bott.  «79.  S.  C.      Jirx  ▼.  Atkint^  4  T.  M.  12.     i?flp  ▼.  Jus- 
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the  other  was  an  txpveu  dockipn  upon  tha  (tointi       \si$, 
aim)  in  iZdbr  v,  tfustkes  of  Dotfgt$hirt  (a)  the  €Ou»t  «fMi*       -r — r 
•IcNwl  k  as  by  no  means  seUled,  that  the  )  V  O.  a«  ligd,     ^c^"* 
in  this  cespeet,  repealed  the  4S  JSUz.    Although  it  XfMf  '^2^^^^ 
be  difficult  to  make  a  distinction  between  the  two  «aM%        *"^'^* 
yet  it  may  be  observed,  that  to  limit  an  appeal  to  the 
next  sessions  against  overseers'  accounts,  wfaeM^  per- 
haps, the  matters  of  account  are  volnminous  and  conii- 
plieated,  mi^t  be  prodacUve  of  great  inoenveni^qce ; 
foe  it  might  be  impossible,  within  so  sh^vt  a  period,  to 
Mi)sirel  (he  account  and  defect  fraud. 

I«ord  EixsvBOROmw  C.  J.  In  Bue  v.  Ooads^  ^ 
caie  of  B^  t.  Lord  AMumimm  anas  bqopigfat  under  the 
consideration  of  the  court,  and  yet  they  came  to  a 
daqston  direcdy  contrary  to  it;  and  where  good  sense, 
nnd  convenience  are  all  on  one  side,  one  is  almost  led 
to  figret  that  Seijt.  Kerb^%  note  of  dbat  ease  efrir  get 
intoprint«  Theplaiameaningof  the  i7G«S.,  inenacib- 
iag^  M  That  it  shall  be  lawfiil  to  appeal  to  the  neact 
sessions,''  where,  by  a  preexisting  act,  the  appeal  was 
with(9Ut  |?yitafian  of  time,  is  to  negative  the  power  of 
appealing  to  any  but  the  next.  In  Rex  v.  Coode^  Lord 
Mansfield  was  of  opmion  that  the  17  0*2.  did  confine 
the  appeal,  and  the  court  agreed  that  they  must  decide 
that  the  statute  had  repealed  the  43  Eliz.  in  this  parti- 
cular. I  feel  no  inclination  to  disturb  that  decision, 
'considering  how  much  the  public  convenience  is  in  its 
favour.  I  know  not  to  what  difficulties  persons  whose 
property  is  liable,  and  those  who  are  bound  to  account, 
might  be  reduced,  if  we  were  to  adopt  a  different  con* 

(a)  IS  Eatt,  ^00, 
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iSld.       BtructioD.     With  req>ect  to  the  olyectioD,  thai  the  tiine 

may  be  too  short  to  prepare  for  the  appeal^  if|  upon 

ag'diui       any  oocasioD,  this  should  be  made  appear,  the  appeal 

WoBcna&.    may  be  lodged,    and  adjourned   oa  a  proper 
amtau 

cation. 


Bayiat  J.  I  am  of  the  same  opinion*  I  think  that 
the  affirmative  words  of  the  1?  6.  S.  must  be  taken  to 
imply  a  negative.  If  the  statute  had  been  silent  as  to 
the  time  of  ^^peal,  the  43  EUx.  would  have  attached; 
and  it  would  have  been  open  to  the  party  to  appeal 
at  any  time.  But  as  the  statute  empowers  the  party  to 
appeal  to  the  nest  sessions,  I  think  it  virtually  implies 
that  he  must  f^peal  to  those  sessions,  and  to  no  other. 


AbbottJ.  I  agree  that  this  rule  most  be  disdiarged. 
The  oonstruGtion  put  on  these  statutes  by  my  Lord 
and  my  brother  Bm/laf  appears  to  be  the  true  oonstrao* 
turn,  conformably  to  the  rule  for  the  constructi^m  of  acts 
of  pariiament  so  wdl  laid  down  in  the  old  cases,  and 
adopted  in  Bex  v.  Coode. 

Rule  disdiaraed.  (a) 


(«)  A/fftytf  J.  had  kft  tbt  oowt 
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CuLLEN  against  Butler.  satw^, 

November  88d. 

ASSUMPSIT  on  a  policy  of  insnranoe  for  200A,  OnapoUcyof 

upoD  goods  on  board  the  ship  Jhduttr^j  at  and  ^^ods  in  t^ 
from  London  to  the  Canary  Idandsj  the  interest  being  ^^^J^/dhhi 
averred  in  the  plaintiff.     The  plaintiff  declared  in  the  ^^^'^ 
first  count,  npon  a  loss  by  the  perils  and  misfortunes  of  ^'f'^'  ''^'p'* 

^^  i^  f  firing  upon  her, 

the  seas;  and  in  the  second  count,  ha  ayerred,  that  ilie  mistaking  bar 

for  an  enemy : 

ship,  with  the  goods  on  board,  departed  and  set  sail  from  Hdd,  that  the 
London  in  prosecution  of  her  intended  voyage^  and  tided  to  recover 
before  htf  arrival  at  the  Canary  JbkmdSf  to  wit,  <mthe  ^^tT^^ 
7th  of  jr%,  &c  in  the  night  of  that  day,  the  master  and  ^;|^:JS^[^^. 
crew  of  a  certain  £rt^  ship  called  the  Ificbs^  believing  ^SJ^^ 
the  ship  in  the  policy  mentioned  to  be  an  enemy's  ship,  '^"^  ^^^  of 

^  '^       '  i^  r»  the  policy,  "all 

and  that  the  persons  on  board  thereof  were  then  and  other  p«^ 

lOMCS,**  &C 

there  in  a  hostile  manner  about  to  attack  the  JUBdas  sembu,  that 
and  attempt  to  board  and  take  her  as  priz^  did  then  not  a  periTof 
and  there^  for  the  purpose  of  defending  themsdves  and     ^ 
the  Midas  against  such  apprehended  attack,  but  without 
any  fault  committed  or  done  by  the  master  or  crew  of 
the  ship  in  the  policy  mentioned,  fire  at  and  against, 
and  strike  and  pierce  with  shot  the  ship  in  the  policy 
mentioned,  whereby  the  said  shipi  with  the  goods  on 
board,  was  sunk  in  the  sea  and  lost.      Plea,  non^ 
assutf^psitn 

At  the  trial  before  Lord  EUenborotsgh  C.  J.,  at  the 
London  sittings  after  last  Hilary  term,  the  jury  found 
that  the  ship  and  cargo  were  lost  in  the  manner,  and 
under  the  circumstances  stated  in  the  second  count. 
And  they  found  a  general^  verdict  for  the  whole  sub- 
scription, 


BUTLXR. 
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lyifl*  scription,  subject  to  the  opinion  of  the  Court  upon  a 
case  stating  the  above  facts.  And  the  question  was, 
whether  this  was  a  loss  covered  by  the  policy,  under  the 
words,  *^  perils  of  tha  seas*''  dt  undt o  the  graeral  words, 
<*  all  other  perils,'  losses,"  &c.  The  case  was  argued  at 
S»fuinfi  Iim  befiirc  this  tarm,  by  Parke  fbr  the  plaiAtH^ 
B&d  BuPHMoU  for  the  defcndant. 

■ 

For  the  pkintiff,  in  support  of  the  fint  count,  wstt 
dtad  PMreHng  r.  Barkley{a)^  Bu/lew  r.  Fkh€r{ii%  and 
BirUm  r«  WoBiford{c)^  from  whieh  it  was  d«dnoei| 
^al  this  lass  was  properly  to  be  aeeounted  a  peril  «f 
the  sear  And  a«  to  the  second  count,  it  wai  said,  that 
k  is  Hot  neeessify  to  aver  the  loss  in  die  veiy  words  of 
the  poUey,  but  if  the  ikct  aileged  eome  yithio  the 
mMfiiHg  idf  die  words  of  the  policy,  it  is  suffldent ;  and 
therefore,  perfraudem  et  negUgentiam  inagbifi  is  good, 
mtOimt  using  the  wofd  «  barratry."  {d)  And  the  general 
m0t4%  in  the  policy  ought  to  be  construed  to  extend  to 
losses  of  the  like  nature  as  those  mentioned  beflirs^ 
aeoording  to  die  rule  noseitw  a  sooHu  Collision,  accord- 
ing to  Bmer^OH,  is  a  loss  of  this  nature  (e)$  and  ae- 
cording  to  tiie  Ordonnance  de  ia  Marine^  art.  6.,  the  risk 
of  the  asMrer  extends  to  <<  toute$  pertes  et  doaamages 
qui  arriveroBt  aur  mer  par  tempetes,  naufrages,  edioue- 
tnens,  abordages,  chengemens  de  route,  de  Toyageoa 
de  ^aisseau,  jet,  feu,  prises,  pillages^  arret  de  Prince^ 
declaration  de  guerre,  represailles,  et  gener^iemmU 
Umtes  Mdres  Jbriunes  de  mer  f*  upon  whieh  latter  words 


(a)  2  JtoU.  Abr.  248.  jA.  10.     Stykt  132.  S.  C 
(5)  Abb&tt  on  Shippings  266.  4th  ecL 
(e)  Omherb.Se. 


BviMi* 
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tile  odtnnnntatot*  abBet^m,  <<  Diverg  autdure  out  pM-  1414. 
tendu  que  les  assureurs  ne  sont  pas  tenuft,  det  caa,  U^iftt*>  ^  ^^ 
ft*flut  entraordinaipes,  il  nuMm  que  la  poHee  ne  toit 
gwievate  pour  toiM  les  8M|  exprimes  et  noti  ^xprimfc. 
Mftts  oMte  exCeptbiii  qui  n%  pourvoit  qoe  doniMt 
ftiatiere  a  des  discussions  Hhftquentel)  tn^e^t  pas  Admisiible 
pftTtnl  noot)  a  la  vue  de  notre  article,  qui  comprend 
absolument  toutes  fortunes  de  mer,  s'il  n'y  a  quelque 
ftuKcttoh  ptip  vue  eoaventi^d  «icptt«M/'  Al«d,  ac- 
cording to  Emerigon  (a),  <<  Abordage"'li  ^thi«ee  kinds  t 
M  U  pilf  eas  Ibrtail ;  2k  pat  la  fan te  des  ^ens  de  I'un 
dis  Mtires  f  $*  sane  qu'oii  saelM  paf  la  faille  d6  qai 
» c'est  taae  Ibrtune  4e  mer ;'  *'  tod  fijirtheif  (ft),  <<  on  entetid 
i  psr  fpytune  d6  mei^/  toutes  led  peKe^^  et  toutes  left 
dMutiAgeii,  qui  ai^ivent  6uf  tner  pAr  cas  fei»tiilt4^  Atld 
Ite  eondlttdes  (^),  ^^  M His  I'^inion  eomtmitt^  esl^  que  to 
aMirstivs  «f^)diididnt  de  tons  les  eiecMenft^  qtidque  in- 
Mtites^  ineomittfe^  oa  eiclraimlitihlfes  qu'ils  solent'' 

Ott  the  bdi«r  side^  it  ipraa  argued,  ^  to  the  first  eomtt, 
liiat  by  ^  perils  of  the  sea,''  must  be  undmtood  perils  afi»- 
ittfjram  the  sea,  of  sea  dafliege,  tmd  not  mth  as  tt^  io^y 
peril*  <m  the  sea)  neither  ean  it  ly  said  lo  be  a  peril  of 
the  sea  where  the  loss  is  oeeasioned,  as  it  was  here^  by  the 
IhuH  of  one  of  the  parties,  {d)  And  as  to  the  second 
«oilat,  it  waseaid  that  ft  had  not  been  the  praetioe  in  liile 
country,  whatever  might  be  the  <^inion  ef  foreign 
jurists,  to  extotid  the  general  words  of  the  polidy  bdyond 
the  risks  enumerated  in  it  ^  and  tlie  eaees  iifH^dkimmv. 
BMntm  {e%  BM  v.  Patr  (/),  Ltgfbock  v.  Bmorvft{g), 

(a)  Ch.  12.  s.  14.  (6)  Ch  12.  p.  3;9. 

{e)  3S.4:  P.  388.  (/)  1  ^;;,  iV,  P.  Q,  444, 

{§)  5 -6?5p.  iV.  P.  C.  50. 
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18] 6.       Hunter  ▼•  Potts  (a),  and  1  Marsh,  on  Lmarancef  218. 2d 

edition,  were  cited. 
ojBBBmu  In  the  course  of  the  argyment,  the  Court  intimated 

the  Inclination  of  their  opinion  to  be^  that  this  was  not 

properly  a  loss  by  '<  perils  of  the  sea ;"  and  they  took 

time  to  consider  their  judgment. 

Cur.  ado.  vdt. 


BOTLBB. 


Lord  Ellenborough  C.  J.  now  delivered  the  ji 
ment  of  the  Court. 

As  the  Court  is  of  opinion,  that  the  plainti£P  is 
entitled  to  recover  upon  the  second  count  of  this  de- 
claration! framed  upon  the  special  circumstances  of 
this  case^  which  clearly  seem  to  &11  within  the  general 
and  comprehensive  words  in  the  policy  subjoined  to  the 
particular  causes  of  loss  therein  specified,  viz.  <<  all 
other  perils,  losses,  and  misfortunes,  which  had  or  should 
come  to  the  hurt,  detriment,  and  damage  of  the  said 
goods  and  merchandizes,  and  ship^  &c  or  any  part 
thereof,''  it  becomes  less  material,  to  consider  whether 
the  plaintiff  would  be  entitled  to  recover  as  for  a  loss 
^  by  perils  of  the  sea,"  in  the  proper  and  strict  sense 
of  the  words,  i.  e.  '*  ^  marinae  tempestatis  discrimine^" 
as  described  by  Emerigon;  which  loss  by  perils  of  the 
sea  is  the  specific  loss  stated  in  the  first  count.  If  it  be 
a  loss  by  perils  of  the  sea,  n^erely  because  it  is  a  loos 
happening  upon  the  sea,  as  has  been  contended,  all  the 
other  causes  of  loss  specified  in  the  policy  are,  upon 
that  ground,  equally  entided  so  to  be  considered ;  and  it 
would  be  unnecessary  as  to  them  ever  to  assign  any  other 
tause  of  loss,  than  a  loss  by  perils  of  the  sea.  But  as 
that  has  not  been  the  understanding  and  practice  on 

(a)  4  Can^*  N.  P.  CSOJ. 

the 
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the  subject  hitherto,  and  inasmuch  as  the  very  insertion  1816. 
of  the  general  or  sweeping  words,  as  they  are  called,  Cohm 
in  the  policy  after  the  special  words,  imports  that  the  ^'^^^ 
special  words  were  not  understood  to  include  all  perils 
happening  on  the  sea,  but  that  some  more  general  words 
were  required  to  be  added,  in  order  to  extend  the  re- 
sponsibility of  the  underwriters  unequivocally  to  other 
risks  not  included  within  the  proper  scope  of  any  of 
those  enumerated  perils,  I  shall  thiiik  it  necessary  only 
to  advert  shortly  to  some  of  the  reasons  upon  which 
we  think  that  the  general  words,  thus  inserted,  compre- 
hend a  loss  of  this  nature.  The  extent  and  meaning  of 
the  general  words  have  not  yet  been  the  immediate  subject 
ot  any  judicial  construction  in  our  courts  of  law.  As 
they  must,  however,  be  considered  as  introduced  into 
the  policy  in  furtherance  of  the  objects  of  marine  insmv 
ance^  and  may  have  the  e£Pect  of  extending  a  reasonable 
indemnity  to  many  cases  not  distinctly  covered  by  the 
special  words,  they  are  entitled  to  be  considered  as  ma- 
terial and  operative  words,  and  to  have  the  due  effect 
assigned  to  them  in  the  construction  of  this  instrument; 
and  which  will  be  done  by  allowing  them  to  comprehend 
and  cover  other  cases  of  marine  damage  of  the  like  kind 
with  those  which  are  specially  enumerated  and  occasioned 
by  similar  causes*  Emerigon,  in  c.  12.  s.  1.  j?.d60.  of 
his  Treatise  an  Insurances^  in  discussing  the  general  rule, 
that  assurers  answer  for  all  loss  and  damages  that  hap- 
pen on  the  sea,  says,  that  it  is  to  prevent  doubts  and 
vain  disputes,  that,  in  the  printed  formulas  (of  policies) 
the  following  words  have  been  inserted;  and  then  he 
instances  the  general  words  to  be  found  in  the  formulas 
of  most  of  the  principal  commercial  ports  on  the 
Ckmtinent :   ^'  AU  inconveniences^  perils,  and  cas  fortmts, 

(which 


BUTXiBft* 
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1816.  (which  may  be  translated  as  misfortuneii  aocidwti»  &0i) 
*"""^  liihick  may  happen  /'  and  generally  of  "  mil  perils  and 
agahut  Jbrtunee  which  may  happen  in  what  manner  soever^  and 
which  can  be  imagined^*^  is  the  provision  to  be  found  in 
the  formulas  of  Bourdeaux  and  Antwerp^  Gener■^y  of 
'^  all  perils^  fortunes^  or  accidents  which  m/oy  ksqapen^  m 
what  manner  soever^  foreseen  or  wrforesieen^  is  the  forttmia 
of  Nanies.  And  that  of  Bomen  and  Genoa^  *^  generaUf  ^ 
aU  inconveniences,  foreseen  or  unforeseen!^  The  fonmila 
of  Hamburgh  is  of  all  '<  Cogitatis  vel  imaginaiiSf  ysUoUs 
vel  inusitati&i  nuUis  exceptis"  But  although  tfiers  be 
an  express  exclusion  of  any  exception  by  the  terms  of 
the  last-oientioned  policy*  the  reason  of  the  thing  isgnifts 
MA  implied  exception,  even  upon  these  wordsi  general  as 
they  are,  that  is,  in  the  case  of  damage  ofcaaioned  kj 
the  fault  of  the  asmredg  as  to  which  the  rule  i%  ^  Si 
casus  eveneril  culpd  assecurati^  nan  tenenlur  assemratores!* 
And  Emerigan  (&  2.  p.  364.)  says,  <f  This  is  a  gmsnl 
rule,  from  which  it  is  not  allowed  to  derogate  by  %  pact 
to  the  contrary ;''  *<  Nulla  pactions  0ci  patesi  ut  dolus 
prcestetur ;"  and  be  quotes  Pothier^  where  he  saysi  ^  I 
cannot  ^cttudUf  {valablement)  contract  with  any  oqa 
that  he  shall  charge  himself  with  the  fiudts  which  I 
shall  commit.''  But  this  is  a  case  in  which  the  assured 
is,  by  the  terms  of  the  dedaration  and  finding  tbere* 
upon,  expressly  exempted  from  the  imputation  of  falamt 
in  respect  to  the  loss  in  question.  It  is  no  otyoctioa  to 
the  plaintiff's  right  to  recover  against  the  underwriters 
in  this  case,  that  he  may  have  also  a  right  to  recover 
Hgainst  the  persons  by  whose  imasediate  act  the  4aw>t^)t 
was  occasioned.  That  has  been  decided  in  the  case  of 
a  damage  at  sea  by  collision.  The  only  inconvenience 
which  can  be  sHggested  as  likely  to  ariae  from  a  linitot} 

construction 
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t 

construction  of  the  wordB  perils  ijfthe  seas^  occurring  in 
policies  of  assurancey  and  from  tlie  effect  attributed  to 
the  general  words,.  iS|  that  in  doubtful  cases  the  plain-* 
tiff  will  feel  it  necessary  to  introduce  a  special  count, 
stating  the  particular  circumstances  by  which  the  loss 
was  occasioned^  instead  of  relying  upon  a  count  framed 
upon  the  special  head  of  loss  in  the  policy,  via.  by 
perib  ijf  the  seas^  or  ike  like.  But  this  inconyenience 
will  be  well  compensated  to  the  assured,  by  the  ad- 
vantlige  of  certain^,  by  which  the  risk  of  nonsuit  at 
the  trial,  and  the  expenses  attendant  thereupon,  will  be 
aroided. 

Judgment  for  the  plaintiff,  (a) 
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CuLLBir 

BuTLIft. 


(a)  See  Buder  ▼.  fFUdmaih  SJ^.^A.  89S. 


Doe  on  the  Demise  of  the  Earl  of  Jerset  and  Saturday, 

^^  ,  .         r^  November  S5d. 

Others  aga$nst  Smith. 

l^JECTMENT  for  a  messuage  and  lands  in  Glamor^  Undnrapowcr 
ganshire.  Upon  a  special  verdict  the  case  was  this:  riageiettleoMnt 
Bussyf  Lord  Manselj  Baron  Mansel,  of  Margaroj  in  the  ufo^  to  \eu»tat 
county  o(  Glamorgan^  deceased,  being  seised  in  fee  of^^^^^JJ^"^ 
divers  manors,  lands,  &c.  in  the  counties  of  Brecon  and  ^^^  resenring 

the  ancient  and 

Glamorgan^  comprising  (among  others)  the  premises  in  occustonied 

&C.  ioai 
*<  Uicre  \m  contained  m  evcrjr  todi  leaie  a  power  of  i«»entry  for  ww.pa7aient  of  the  rent 
thereby  to  be  reserved,"  a  lease  for  99  years,  determinable  on  three  lives,  with  a  proriao 
Ibr  re-entry,  "  if  the  rent  should  be  behind  or  unpaid  in  part  or  fn  aU  by  the  space  of 
fifteen  davs  next  after  the  day  of  payment,  and  no  sufficient  distress  could  be  had  on  the 
premises,  *  was  held  to  be  a  valid  eteeution  of  the  power ;  and  that  evidence,  that  the  usual 
form  of  leases  of  the  estate  in  settlement  for  years,  determinable  on  three  lives,  as  well 
prior  to  as  after  the  settlement,  was  with  a  similar  conditional  proviso  for  re-entry,  was 
admiiftible  evidence^  the  tenant  for  life  having  under  the  power  a  disoretion  as  to  the  terms 
of  the  proviso,  which  the  power  required  gentroUy  to  be  inserted  in  such  leaiCt 

» 

question, 
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1816.       question,  by  his  will  of  11th  December^   17499  devised 
_,     T~"       the  same  to  his  daughter,  Louisa  Bariara^  tat  life^  with 

Dob  dsin*  ^ 

Earl  of  Jbmit  diyers  remainders  over;  with  power  to  his  said  daughter, 
SxixH.  in  consideration  of  marriage^  to  revoke  all  the  uses  and 
devises  concerning  tbe  premises,  and  to  appoint  the 
same  and  the  fee-simple  thereof  to  other  uses,  as  she 
afterwards  did  by  the  deed  of  settlement  after  mentioned. 
Lord  Mansel  died  on  the  29th  November,  1750,  leaving 
his  said  daughter  his  only  child  and  heir  at  law ;  who 
afterwards,  on  the  2d  oijvhfj  1757,  l^  deed  of  that  date, 
in  consideration  of  an  intended  marriage  between  hersdf 
and  George  Fenables  Vernon  thd  younger,  afterwards 
Lord  Vernon,  revoked  the  uses  contained  in  the  said  will, 
and  appointed  the  lands,  &c*  devised  to  trustees  in  fee^ 
to  the  same  uses  until  the  marriage;  and  afterwards  to 
the  use  of  the  said  G.  V.  J^emon  for  life,  without  im- 
peachment of  waste ;  remainder  to  herself  for  life^  with- 
out impeachment  of  waste ;  remainder  to  the  said 
trustees  in  trust,  to  support  contingent  remainders 
during  their  lives ;  remainder  to  divers  other  uses  for 
the  benefit  of  their  issuer  and  of  the  issue  of  the  said 
Louisa  Barbara  ;  and  in  default  thereof,  to  such  uses  as 
she  should  by  will  appoint,  &c«  And  it  was  provided 
by  the  deed  as  follows,  ^'  Provided  always,  that  it  shall 
be  lawful  for  the  said  G.  V.  Vernon,  and  L»  B.  Mansd, 
his  intended  wife,  from  time  to  time  du^ng  their  re- 
spective lives,  when  and  as  they  shall  respectively  be  in 
possession  of,  or  entitled  to,  the  perception  of  the  rents 
and  profits,  by  indenture  under  their  respective  hands 
and  seals  attested  by  two  or  mcNre  credible  witnesses,  to 
demise,  lease,  or  grant  such  parts  of  the  said  manors, 
lands,  &&  as  now  are  leased  for  life  or  lives,  or  fi>r  years 
determinable  on  life  or  lives,  to  any  p^non  in  possession 

or 
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or  reversion  for  oDe,  two,  or  three  lives;  or  for  any       18 J 6. 
number  of  years  determinable  on  one,  two,  or  three  lives^      — — 

Dos  dcnu 

SO  as  there  be  not  on  any  part  of  the  same  premises  a  Earl  of  Jmcct 
greater  estate  at  any  one  time  than  what  will  be  deter-*  ^£^!L 
minable  on  three  lives,  and  so  as  on  every  such  lease 
for  life  or  lives,  or  for  years  determinable  on  a  life  or 
lives,  there  be  reserved  during  the  continuance  there- 
of the  ancient  and  accustomed  yearly  rents,  duties, 
and  services,  or  more,  or  as  great  or  beneficial  rents, 
duties,  and  services,  or  more,  as  now  are,  or  at  the  time 
of  demising  the  premises  were  reserved  for  or  in  respect 
of  the  same  premises  respectively,  or  a  just  proportion 
of  such  ancient  or  then  present  reserved  rents,  duties, 
and  services,  or  more,  according  to  the  value  of  the 
premises  so  to  be  leased,  (except  heriots  which  shall  or 
may  be  varied  or  compounded  for  according  to  the  will 
of  the  said  6.  F.  Vernon  and  L.  B.  Man$d) :  all  such 
rents,  duties,  and  services  to  be  incident  to,  and  go 
al<mg  with  the  reversion  and  remainder  of  the  premises 
expectant  on  the  determination  of  the  leases,  and  s0 
as  there  be  contained  in  every  such  lease  a  pcnur  of  re^ 
entry  for  non-payment  (^  the  rent  thereby  to  be  reserved  g 
and  so  as  the  respective  lessees  be  not  by  any  express 
clause  freed  from  impeachment  of  waste ;  and  so  as  the 
said  respective  lessees  do  seal  and  deliver  a  counter- 
part ;  and  also  by  indenture  or  indentures  under  their 
respective  hands  and  seals,  attested  as  aforesaid,  to  de- 
mise^ lease,  or  grant  any  of  the  said  manors,  &e»  and 
parts  and  shares  of  manors,  &c«  for  any  term  of  years 
absolute  not  exceeding  SI  years,  to  take  effisct  in  pos- 
session and  not  in  reversion,  or  by  way  of  future  interest^ 
so  as  upon  every  such  lease  there  be  reserved  during 
the  continuance  thereof  so  macb  or  as  gfeat  and  bene- 
'   VoL/V.  li        ;.-^  itcid 
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181^      ficisl  yearly  and  o'.ber  rent  and  rents,  pnd  o^lfer  i^n^ocii 

,         prfq^iorticiiably  m  now  ar^  paicl,  or  t|ie  bpst  apd  mQ4 

£«l  ct  Jzfojfj  impirpTcd  yearly  rent,  without  taking  any  finc^  or  «qy 

SMR9i       ihing  iQ  |he  x||iturc  or  in  lif  u  tliercoFi  to  bo  incideBt  ^ 


go  along  with  the  reversion  and  remainder  ex.- 

pecttBt  oi|  \\^e  detcrmiiiaMon   of  the  said  rpspeptiva 

lewises ;  and  90  a9  the  respective  Ips^ecs  be  not  by  any 

express  clause  frpcd  frpni  inipcachn)pnt  of  wi|ste;  and 

so  fui  the  said  resp^Mve  lessees  do  sei^I  ^od  d?l>V(SF 

a  counterpart ;  and  so  as  in  .every  smcIi  lease  there  hf 

coQti^ined  a  clfiuse  of  rcref)try,  in  cas^  the  rent  sbpuld 

bp  uppaid  by  ()ie  space  of  28  days  (iFter  the  times  apr 

ppinfed  fpr  payment  therpcyf;  i^nd  also  by  ipdentufp 

under  their  respective  blinds  and  scals|  attested  a^  j^brer 

^^id,  to  demise,  les^p,  and  grant  all  pr  any  part  of  the 

l^ndsi  berpditanientsy  Qnd  premi:$eS|  whereiipon  any  nine 

jiow  is  opeHi  or  whereon  ^ny  per^oif  shal}  be  willing  tp 

qpep  iRny  mine  or  sough,  pr  other  tiling  wliLch  may  be 

pemg^ry  fpr  the  digging  and  getting  of  lead  or  copper 

jm^  pr  any  mefal  or   mi.ncral  Fhatsciever|  untp  any 

perfon  for  any  term  of  years  not  exceeding  3I»  to  in\(§ 

fffegt  in  pos^cs&ipn  and  not  jn  revcrsjpn^  or  by  way  pf 

fu^tirf  iQtff est ;  and  bo  i^s  upon  eveiy  ^uch  Icasp  there  )fg 

referved,  during  the  cpntinuanpe  thereof^  such  p^rtpf  th^ 

lei^d  or  copper  ore,  cual»  and  other   prodtice,  to  b$ 

gpUfix^  froDi  the  $aid  piines,  pf*  such  yearly  rent  as  caff 

be  reasonably  had  without  taking  any  fmet  or  any  thing 

i^  the  nature  or  in  lieu  thereof,  to  be  incident  to  and  go 

along  with  the  reversion  and  rcn^aioder  expectont  op 

the  determination  of  the  said  rcspeclivp  leafe^;  and  40 

9S  the  respecstive  lessee  be  np(  by  any  express  cfiniff 

free  froni  impeachment  pf  waste,  other  ihtin    in   xhf 

Qe^ep^ry  nmd  reasonable  miniog  or  MfgrWmj^  tberegfj 

j(94  so  aa  the  said  rttpectivp  lessees  do  seal  aii|l  4fl^ 
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•  ci^Hilf crpprt  I  nf9(I  so  as  there  be  aim  insetted  snelt        jgt^. 
pniper  und  usual  iravenents  for  the  efectnally  ihlniiili 
aflfl  working  the  wd  mines,  ^  as  ere  mntSif  ita«  BBToVTiE^ 
•eriec)  i^  leas^  of  thr  like  nature.*'  i^^ 

The  mgrrjege  (pok  effect  on  the  0Qth  of  Jaf^,  If  af  i  ami 
afkerifarM^,  on  tt|e  5th  of  Septemba-f  1808»  the  said  (Ami 
Yuimau^  by  in(]pntureofithat  datei  in  oonsideaaftonof  tha 
•iirpencter  of  a  fprmcr  lease,  and  f^f  1052^  paid  Co  hio^ 
^nd  pf  the  yearly  rents  thereby  reserved^  demised  ta  Q 
and  ff.  Smith  the  premises  ii^  question,  hahmdum  totbensi 
their  exeputors  and  ndn>inistrafp7s»  from  the  day  af  Ifaa 
date  thereof,  for  9i)  years,  if  they  and  JMtn  Smiiif  apn  af 
the  s^iid  Cr  Smiiht  or  either  of  them,  should  so  long  live,  ai 
tho  yf^rjy  rent  of  91^  payable  al  MidaHmoi  and  ItOtfy-t 
d^  and  one  aoiiplc  of  ffat  eaponsy  or  la.  fiA  ii^  Uan| 
therpol^  III  the  option  of  J^ord  F*  or  the  person  entitled 
to  the  inheritance,  alsq  ^n  heriot  oP  the  best  haasti  or 
4p«.  in  lieu  thereof,  at  the  like  (^tioui  upo»  the  daeeasfe 
of  every  teiuuit  dying  in  possessiout  and  a  like  kariei 
uppq  every  assif^nmont  or  alienation.  And  Am  said  €h 
aud  //•  ^Mi'M,  for  themselves,  thcip  hctnt,  lio*  aOfai» 
nanfed  to  aud  with  I^rd  Vf  his  heirs,  and  to  and  Wids 
suelt  pefspn  to  whom  the  immediate  fVeehold  aboold 
belong,  tq  p(iy  the  said  rent  and  beriots ;  jnmidfd  tkmi§ 
if  ^^  If V  O'^i  fiHii'^  ^  *^*d  ea^t$  iimetjf  grmkif  ^ 
sqitf  rei^  of  21^  pftuf  exfcrjf  or  a^jf  qfiietMet^  HtmcN^  r#* 
fPH^/^f^i  ^^d  pqi^eiUs  MotrAy  reianaarf,  or  amj^  pat^ 
'/Wf^/«  ^^4  f^  Mhiadj  wv^id%  ar  tmdome^  in  ptk9$  m 

or  fclA^r  of  ti^  dqjfi  ^  time^  v^ereat  or  sriamgaas  All 
9m9^¥  (^  kfipaid^  don$^  or p€fft»riim^ omd  mosijfiikii 
4Hlfm  o^'  (ffs^-f^si  cotdd  be  bod  upm  the  taidpnm'Mi^ 

fUm^  %  ia»%  4NN^  ^  ^anmogo  thtn^  ai^li  M 
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1816*      fiMji  raised^  levied^  and  paid^  &c.;  or  if  any  default 

^~"      should  be,  by  the  said  C  and  H.  Smithy  their  executors. 

Earl  of  Jbuit  administraton,  and  assigns,  in  tlie  payment  or  perform- 

fl^uab  ance  of  all  or  any  of  the  reservations,  covenants,  and 
agreements  hereinbefore  on  their  parts  contained,  then 
and  from  ihenceforih^  in  all  or  any  or  either  of  the  said 
cases  it  should  and  might  be  lavfful  to  and  for  the  said 
Lord  Vernon,  his  heirs  and  assignst  and  the  person  to 
wham  i/ie  freehold  or  inheritance  of  the  premises  should 
as  aforesaid  belongs  into  and  upoti  the  said  premises  to 
re^enteTf  and  the  same  to  have^  as  in  his  and  their  former 
and  proper  estate^  &c«  The  former  lease,  mentioned  to 
be  surrendered  in  the  indenture  of  the  5th  September^ 
1803,  was  a  lease  of  thcTsame  premises,  for  a  term  of 
years,  determinable  on  tlirce  lives,  which  was  a  subsist* 
ing  lease  before  and  at  the  time  when  i\\e  above-men- 
tioned settlement  of  the  £d  Jidy^  1757,  was  made,  but 
the  lives  therein  had  dropped  previously  to  the  day  of 
the  demise  in  the  declaration.  The  several  rents,  duties, 
reservations,  and  payments,  reserved  by  the  said  in- 
denture of  the  6th  of  September^  1 803,  were  the  ancient 
and  accustomed  yearly  rents  and  services,  and  were  as 
great  and  beneficial  as  those  at  the  time  of  making  the 
said  settlement  of  the  2d  of  July^  1757,  or  at  any  time 
thereafter;  an^  the  usual  and  accustomed  form  of  leases, 
of  the  estate  contained  in  the  said  settlement,  for  lives, 
or  years  determinable  on  lives,  ns  well  prior^  as  subse- 
quent to  that  settlement,  was,  with  a  conditional  pro- 
viso of  re-entry,  similar  to  that  in  the  said  indenture  of 
the  5th  c{  September^  1803*  C.  Smithy  one  of  the  lives, 
died  on  the  1st  day  of  January ^  1813.  H.  and  J.  Smith 
are  still  living.  The  special  verdict  then  derived  title 
to  the  lessor  of  the  plaintiff  under  the  will  of  the  said 
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Louisa  Barbara  Lady  Venion^  who  died  on  the  Ut  Ja*       1816* 
nnary^  1781,  and  by  subsequent  conveyances,  to  all  tho     |)^|"^cm. 
bnds  and  tenements  devised  by  the  said  will  of  tho  said  ^^*  *'^^**^ 
Lord  Manselj  subject  to  the  life^cstate  of  the  said  Lord       ^ivxm, 
VenioHf  who  afterwards  died. 

ATid  two  points  were  made  for  the  plaintiff  upon  this 
special  verdict,  1st,  TRat  the  lease  of  the  5th  Scpiemhcr^ 
1803,  was  not  a  valid  lease  under  the  power  given  by 
the  marriage-settlement  of  Lord  and  Lady  Vernon, 
2dly,  That  evidence  ought  not  to  have  been  received  at 
to  what  had  been  the  form  of  other  leases  of  the  estates 
contained  in  the  said  marriage-settlement,  and  that  the 
finding  as  to  what  had  been  the  usual  and  accustomed 
form  of  other  leases  was  wholly  irrelevant* 

These  points  were  debated  at  Stfjeanii  Inn  before 
this  term,  by  LiMedale  for  the '  plaintiff,  and  Giffbrd 
for  the  defendant.  The  argument  for  the  plaintiff  was 
in  substance  this;  that  by  the  power,  as  it  regards 
leases  for  lives  or  for  years  determinable  on  lives,  it 
was  required,  that  in  every  such  lease  there  should  be 
contained  a  general  clause,  that  is,  unconditional  as 
to  time  and  circumstances,  for  re-entry  for  non-pay* 
incnt  of  rent ;  whereas  this  re<^ntry  was  restrained! 
for  fifteen  days  after  the  day  of  payment,  and  by  a 
amdition  that  a  sufficient  distress  cannot  be  bad  on 
the  premises.  As  to  the  former  of  which  restraintSi 
UiL  sects.  325.  828.  were  quoted ;  and  it  was  said,  iP 
the  re-entry  might  be  postponed  for  fifteen  days  after 
the  day  of  payment,  as  well  might  it  be  for  a  month  or 
for  half  a  year  after,  whereby  the  interest  of  the  rever- 
sioner would  be  greatly  prejudiced ;  and  where  it  was 
intended  by  the  power  that  time  should  be  allowed,  it 
is  so  expressed,  as  upon  leases  for  years  absolute,  twenty* 
eij^ht  da^s,  after  the  day  of  payment,  are  allowed ;  whence 

Ii3  il 
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ISIA       il  feHowf^  thai  where  he  lime  h  cxprcMCtl^  it  was  in^ 
^l~\i^      lilided  thai  none  sboiilcl  be  nhowetl.   And  Cote  v.  D^jf  («) 
■N  OT^iHf  |ya§  eited  aft  mi  nuthofiij  to  shcir,  timl  a  prcnibO  fiti^ 
immHtiyi  if  no  suflieiciu  distiTSis  c:iii  be  liticli  is  nnt  ill 
conrormity  to  sr.ch  a  power  os  the  preai'iiti  ami  ike 
■Mie  vaa  i^ooK^iiefl  in  Dj^  y.  Me^er.  {h)    In  #0^/9  v. 
AM  (tf>  &li«  lea&c  wits  iipMil  lit]  n  cliSerctot  g^fmid. 
Vpom  d)e  cecomi  poini  it  wn«  sniil^  that  the  aull|oi  iijr  Df 
V.  BooiA  (</}«  in  vliich  case  evidenee  of  fiirnitr 
trat  reeeiteti  M>  oxpkiin  the  meailinff  ol'  a  co#e« 
for  renewal^  hail  frcqiirnlly  been  clttii^l^  ito  in 
Mtgffiim  f.  €h^'9  Htispi/al  (« ),  EtOoh  i$*  ^m  (/)^  Mm^ 
t,  jy^  ig\miA  Iggddeu  v«  May.  (A ) 

On  tba  oiimt  band  U  itas  denied  lbal>  aoaordiifg  to 
IIm  fi^  wlerpMtalion  ef  tbia  potrcr^  ^  fe^ntrjF  waft 
Hfdtiad  af  tba  dajrt  an  wbieh  tire  rent  waa  paj^ablaj  for 
ikAp^wer  only  8ay%  that  in  every  lease  nch  at  tba  pr^ 
«|nt  ^  there  bit  eontttned  a  power  of  re-entry  far  iiaa« 
ptQrmiil  of  lbt»  rent  thereby  referred  t^  and  kere  tba 
laase  deitt  eentain  such  a  power,  not  indeed  of  Hnafta* 
di^  re-cnftty,  for  that  is  not  requireil,  but  cf  rertnlry 
1^  SAeeft  daya  after  tbe  day  of  payment ;  aa  to  wbiebf. 
^o  trgantegt  that  it  miglu  at  tvcU  have  been  evtftndad 
la  a  nMBntb  or  half  a  year  after  d<ie«  not  bcAil,  beciiiie 
t)ie  wtendott  will  only  be  good  if  it  be  reaaetaabie^  and 
idietber  ruasonable  or  not  must  depend  iqion  what  ift 
aftMl»  or  what  iras  before  ami  haa  sioco  been  done  in 
ftipiiaa  kmea  of  tbe  aaoM  prenoiscs;  aa  t<i  vrbitb  tbt 

(a)  18  £a«l»  118.  {h)  Ante,  toI.  ii.  87e. 

}e)  L4ffU  R&p.  31  e  (it)  Ontp.  81^ 

^9VetL99B*  (/jlbkLesa 

(^er:au99ft  (Aji 9 rcf.985.  ^m^^ 


4» 


.     k 
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finding  here  is  c6iic1u<itte.     With  respect  to  Obxe  ▼•        1816* 
2>^,  it  forrrts  no  rule  for  th6  decision  of  this  6a^ 

Doc.  dntL     f 

whieh  turns  upon  a  tottilly  different  state  of  bets,  ftifd  .flsrlof  JtKitt 

ujion  the  intention  t)f  the  settlor,  whd  created  (he  poie^;        Sttint. 

besides,  Ihttfjf  v.  &o#/  is  tontrd.    And  It  is  remarkablli 

that  in  Jmes  v.  rt'>*ne^  {a)i  where  tlife  ))oiVei^  re>qufred  • 

cldiise  of  re-entry  lis  genbritl  oS  th^  present,  aiid  tbi! 

leitSe  cbntliined  a  clause  df  re-entry  for  hon-payni«nt  6f 

i\it  reiit  in  tbrtj*tWO  days  dfler  the  day  of  paythdtit, 

thbU^h  thti  validity  of  the  Itfase  was  disputed  oh  Vdribua ' 

ghbuifd^  this  dlfj^ti<»n  lAras  nfev^r  mentibtied,  so  little 

liKai  it  ihdUghi  tendbie. 

At  th«  eddduiian  bf  the  ftf^tlthtftif  Lord  BtkiOmit^ 
Oi  J;  Mid,  ihilt  this  WM  li  dasd  rehy  fit  to  be  c»tlMef«ld, 
WHetlier  It  trel-e  Viewed  with  i*egard  tb  the  magHilbdd  df 
th(i  piro(jlgMy  id  dispUltl,  dir  as  affteting  the  gcntfMl  ^dtf^ 
strdctimt  of  pdWifrS  df  this  sort ;  that  only  tWo  Judges 
WiM  in  a  siltllttion  to  pronoudt^e  any  Judgittotiti  the  otbef' 
t#d  tilivirtg^  when  at  the  bar,  l)een  «agfiged  In  the  fcasa 
Pei^haps,  \\\i  Lordship  addedt  it  inijjht  coiife  to  a  t^i^ 
nh:e  atid  Critical  consideration  as  to  the  import  of  tb# ' 
lettn,  d  p&tKHtr^  Whether  a  meahl  im^  or  MtM. 

CM-,  drfk  Ml(? ' 

Lord  "EtLtMOMtditt  C.  J.  fiow  delivered  the  jd^gi 
iWnt  of  the  Gouit. 

Tiiis  was  ad  cjeetidMt^  brought  fd  r^dever  t^rtiiH^ 
lands^  kMd  Under  the  Hdthbrity  of  a  {lower  contaided 
id  the  tnarriag^settiertient  of  Mri,  aflerWards  liOrd 
JTttMth  add  £mtfid  Barbaras  Mitmrii  his  wifew    Tha: 

4  .  • 

*     •  I  i  4  power 


476  CASES  iH  MICHAELMAS  TERM 

181  &  power  is  as  follows :  (here  his  Lordship  read  the  power.) 
There  are  other  provisions  which  relate  to  leases  for 
9m1  of  Jbrut  years  onlvy  so  as  there  be  reserved  the  like  beneficial 
SxiTu.  rent  as  now  is,  or  the  best  and  most  improved  yearly 
rent,  &c  (and  then  as  to  leases  for  years)  that  there 
shall  be  contained  a  clause  of  re  entry  in  case  the  rent 
be  behind  or  unpaid  by  the  space  of  88  days  after  re- 
served* The  first  part  of  the  power,  therefore^  relates 
to  leases  for  lives,  or  for  years  determinable  upon  lives, 
upon  which  it  would  be  sufficient  to  reserve  the  ancient 
rents;  and  the  second  part  of  the  power  to  leases  for 
years,  upon  which  the  best  and  most  improved  yearly 
rents  that  could  be  reasonably  Imd  or  obtained,  were  to 
be  reserved ;  and  upon  the  former  (leases  for  lives  or  ibr 
years  determinable  on  lives)  there  was  to  be  '*  a  proviso 
of  re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved ;"  upon  the  latter  (the  leases  for  years)  there 
was  to  be  a  clause  of  re-entry,  in  case  the  rent  were  be* 
hind  or  unpaid  by  the  space  of  28  days  after  the.  times 
appointed  for  the  payment  thereof;  in  the  one  case  it 
being  left  undefined  what  was  to  be  the  tenor  of  the 
clause  of  re-entry,  in  the  other  it  being  provided  that 
such  clause  should  fix  the  right  of  re-entry  to  the  period 
of  28  days  after  the  rent  should  have  become  due.  The 
same  Lord  Vernon^  who  is  mentioned  in  the  said  mar- 
riage-settlement and  leasing  power  therein  contained, 
(and  who  was  tenant  tor  life,  with  a  power  of  leasing 
under  that  settlement,)  afterwards,  on  the  5th  of  !Sg9* 
iembeTf  1803,  executed  a  lease  to  one  Charles  Smith  and 
Hetiry  Smiiht  for  years  determinable  on  lives ;  such  lease 
is  now  sought  to  be  set  aside  by  this  ejectment,  brought 
by  the  lessors  of  the  plaintiff,  who  have  since,  by  devise, 
imd  by  lease  and  release,  become  entitled  to  the  pre- 


IN  THs  Firrr-amsNTH  Year  of  GEORGE  III.  477 

mises  in  question,  in  fee,  subject  to  the  lenBe  created  1816* 
under  this  power;  which  is  now  sought  to  be  set  aside,  DoTdTnu 
on  the  cmund  of  its  not  bein';  confonimble  to  tlic  terms  Ewi  of  Jsatir 
of  the  power  on  the  subject  of  re«entry,  which  such  a  Skxtb. 
lease  (L  e*  a  lease  lor  years  determinable  on  lives)  is  re- 
quired by  the  power  to  contain.  The  power  directs  that 
there  be  contained  in  every  such  lease  **  a  power  of  re- 
entry for  non-payment  of  the  rent ;"  it  does  not  say  what 
power,  but  *^  a  power  only  ;'*  and  it  does  so.  The 
leiue  executed  under  tliis  power  contains  the  following 
provision :  **  Provided  always,  that  if  it  shall  happen,  at 
any  time  during  the  said  estate  hereby  granted,  that  the 
said  yearly  rent  or  sum  of  2/.,  and  every  or  any  of  the 
duties,  services,  reservations,  and  payments  hereby  re- 
served, or  any  part  thereof  shall  be  behind,  unpaid,  or 
undone,  in  part  or  in  all,  by  the  space  of  fifteen  days 
next  over  or  aftet  any  or  either  of  the  days  or  times 
whereat  or  whereupon  the  same  ought  to  be  paid,  done^ 
or  performed  as  aforesaid,  and  no  sufficient  distress  or 
distresses  can  or  may  be  had  and  taken  upon  the  said  pre- 
mises, then  and  thenceforth  it  bhall  and  may  be  lawful  to 
aad  for  the  said  George  Lord  Vernon^  his  heirs  and  as- 
signs, and  the  person  and  persons  to  whom  the  freehold 
or  inheritance  of  the  premises  shall  belong,  upon  the  said 
premises  hereby  demised,  and  into  every  part  and  parcel 
thereof,  wholly  to  re-enter,  and  the  same  to  have^  bold,** 
&C.  The  lease  likewise  contains  provisions  for  re-entry 
upon  other  defaults  and  breaclies  of  covenant ;  but  as 
the  power  in  question  only  relates  to  re-entry  for  non* 
payment  tf  rent^  the  statement  of  the  others  is  imma- 
terial. .  It  is  contended,  that  the  leasing  power  requires 
that  a  provision  for  re-entry  for  non-payment  of  rent, 
perfectly  general  imd  unqualified  iqi  its  terms,  should  be . 

ei^ressed 


4?S  6Ati£8  Ik  MICHAELMAS  TEltlil 

1^1 6<       ^prMtd  in  the  Ionics  wliieb  urc^  to  hi  mtidd  nml^r  Hi 
inflMfrtueh  as  the  [lower  ilselF  contains  hd  qimlifitaiitfHj 


fytikj^rf  ami  il  only  reqiiireU  to  be  "a  poitrer  of  hsc^try  tat 
'^!tiS.  iton-^iiyment  oF  rtfiit/*  Undet^  a  pov^tet  Hf  hs^etitl^', 
thus  gctK-ffil  ftnd  ttitqUahfiedi  the  ^flcct  irbtlld  be,  thit 
tH«  tehaflt  fot  Jtarft  dctcrmhiabte  oil  lltfrt  fhtght  bd  iA^ 
stjinily  IjMed,  the  Mbmetit  liis  2/;  dhtitiht  fenl  iraft  itt 
flfh^n  ftlthoiff^h  upon  the  hiek-rbnt  belhg  Irt  ari'^a^  Ml 
leases  for  year^  absolute,  ahd  whbfc<  (he  rent  miftfil  b6 
df  Icjltie  taiuable  anioanti  the  pHiidr  t!ot>s  tibi  dHoW  i 
re-eft(»7)  uiitir  afler  i9  days'  dfrcar.  Hifas  niakthg  th6 
rlgoiif  of  the  tuld  ^xtt-eni<<^  ^hetf  thei^  U  xH^  IcUt 
miah  Ibt  ^totting  iU  Mfhtn  ihb  torilthidiM  dt  t 
p^cf  tetids  Id  stteb  uitreasonablt^  tM  ihoHMmUnt  tm* 
s^ttMKiM,  it  naturally  produces  tt  OtapdiltibH  tb  (HtatMfi^ 
WhN  iditid  eiidetnetti,  thfe  terrfit  in  ti^faicb  thd  pdm¥  H 
dMKiiifed,  dtid  (d  se^  whether  thd  Itftt^r  Of  the  pWii^ilJti 
4fm  Hbtoltttely  r^Uii«  iMh  a  etihsrll^tidh.  TH6  hOUfi^ 
j^dwel^  si»)*ii  tbfit  tlie  leftte  ihust  edhtdht  if  pti#»  df  r^ 
ctitfy  Jbt  nort-payment  d(  fehl,  not  M  iibri*pli)'lilHit  of 
r<*nt«  hbr  to  be  exercisetl  iuitnediatef^  itpoH  (h^  dcdurriH^ 
of  that  deflfuk.  It  is  silent  as  td  thi^  tifrtc  Wheh  it  fchooM 
M  eiirri^d  ihto  ^flK:l;  and  beiti^  sd  sllciit)  why  shbuM 
it  libti  In  riHue  of  siicfa  sili^fie^  bfc  Idtehtled  tbdt  tbd 
4H!iitor  of  thtj  poti-er  thougitf  it  etfoogh  to  ttqulta  thdl 
tbet^  sliOMld  be  lome  reasoitabte  pol^^  at  tt^ntff  Ibf 
mm-tiayment  Of  retit  upotf  eti'ry  leas^^  leaving  it  to  tll§ 
diftctttiob  of  the  person  by  ivhbm  it  ftbould  be  graHtitf 
tn  |irelel*ihfe  Wh^b  hm\  tititkt  What  drdumstarte^^  lh«( 
jtmn^t  of  re^entfy  should  ib  Meh  pafticular  cute  bi»  ^ 
U^miAf  By  requiring  that  the  leMses  fehall  aliMiyt 
cMtitiii  o  potirer  of  r^-eiKty^  hH  calls  the  tttteHtiOtt 
of  IM  in^ei^fa  IMcm  tkm  ti«e  16  time  to  thcsubjec^ 
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#htfne¥^i'  the  occdsidrt   oF  lehsihg  sliould   i-'cdif ;  ftil^        1&J6. 
#hd»t  tli«  nttohtion  oF  Uib  lessor  in  cdllc^l  tb  It,  it  iS 


DttK  dill 
MM\f  likely  Hint  he  should  ill  nhy  chso,  In  the  b^kcirciiB  £iirl«r7«RttY 

of  ii  tirrijH'r  cli^erctloti,  iiiirodtitc  inib  \m  \edst  ko  haridli        sTuth. 

nhil  HgorotM  ft  pi'dt^isibn,  dk  the  Icttdr  of  (his  ^^bvlil^rj 

Woilltli  itflun  tire  eonsitructiott  now  ccnit  hil(*tl  fbr,  itiird^ 

iltfee  tini^t>riiill^  null  Ift  nil  his^  i^llitisOdtei-.    In  the 

tfsttfieldi^  ortkprbpcr  dl^fcretibti^  M  tft-oiild  pfdbatrtjr  ^dtijtt 

the  iidtinl  clause  bf  fe^htrjr,  i^hicH  he  iHduJd  AMI  iti- 

sttleii  hi  the  fbrmdt*  leases  tjff  the  idm  pfli\i^Hy,  or 

iMrltl  hi  sdm^  other  ittoilli  qitdlify  it  by  t'^fdN^ridd  td 

the  tim^  duritig  ttbl6tr  th^^  reiil  MA  b6cti  iM  HHvhV,  of 

m  fb«  Wdnt  bfiKl^mtf^J  medii#  bfehfiirctng  the  jiHj'ttait 

«rlt  bjr  dtlti'^  or  bjr  both ;  but  ill  nd  6as^  lindef  t(i« 

gdidnnce  0F  a  sbtiml  dliefciion  ^oiild  hi  give  &  pdW^t- 

of  tc^tltry,  l^hteh  Wduld  be  ^et'cised  stiiiirtiarity,  iffi^ 

iMdittteljs  Md  tihiV^rsfilljr^  Withdift  afif  hbti^'l  fes^jite  tor 

h$  Mm\t4   ill  fttbu^  of  the  tdianh    Ik^d^  vfhit 

eligiUte  imartt  #oUld  ace^^t  k  It^sc  tidntaiiiing  d  [^fd^ 

<ts]<Ri  ib  iltcbhYCtii^t  dtld  d^r'adlhg,  and  iitidtt  wTilch 

b«  might  b«  thoit  itiittotly  dkiirojsc^sed  fbr  tde  difCkuh  6t 

a  slngtb  mbmc^t.     By  tonMHtlhg  th6  ^drds,  '«  ^  f^wdf 

df  f^-^try^^^  M  ttic'Mhig  tHiiJ  bT  sdkcj  the  prdViston,  it 

vlll  be  Mid^  ebhtnihs  too  llttib  bf  testriiint  tipcftt  thd 

ppraofi  whd  is  tb  t^xercise  Ibe  poiirer  i  bdt  by  the  bthdl^ 

GOnstructfon,  by  whitrb  it  Is  nidde  tb  tticdn  a  geticrdl 

and  absotlito  ptiiter  of  re-erntry,  ttnqudlified  by  any  con- 

sidfraiioii  of  i\m6  or  bthei^  cir^iim^atic^s,  it  is  mddd  tb 

ii|ipcrt  too  mueti.     Of  the  tttb  c6i1strU6tibh8  of  tthlch 

tW  indefinite  wordl^  in  qtierttbn  art;  sdsceptible,  it  h 

ctflainly  thif   safest   cbnrsc    to.  lihdcr^iand    thcifl  6s 

wfmkk^g  thiit  tense  which  hm  atrcoitfffibdatc^  itself  with 

till  MifaliicMc  #r  the  |iarties  whdf  af 6  to  b^  gbVeiiied' 

by 
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1816.        by  tbeni,  in  a  case  where  the  framer  of  the  restraint  had 

it  in  Ills  power  lo  have  prescribed  ihc  rule  in  such  terms 
Doi  dcm.  '  ' 

Eariof  Jeksit  as  lie  pleased,  and  which  would  have  obviated  all  doubt, 
Smith.  and  which  he  might  reasonably  have  been  expected  to 
have  done,  had  he  thought  the  powers  of  re-entry 
in  the  subsisting  leases  open  to  objection.  In  such  a 
case,  wc  do  not  conceive  ourselves  as  contravening  any 
legitimate  rule  of  construction,  when  wc  hold  that  the 
restraint  of  leasing  should  not  in  this  case  be  carried,  io 
construction,  to  an  extent  which  is  to  leave  no  discretion 
in  the  person  executing  the  power.  And  supposing 
we  are  right  in  so  holding,  we  further  think  that  the 
discretion  which,  upon  such  construction,  is  necessarily 
left  to  the  person  who  is  the  object  of  the  power,  has 
been  well  exercised  in  the  present  instance.  As  to 
the  other  objection,  which  has  been  taken  to  the  ad- 
mission in  evidence  of  other  leases  of  the  same  premises, 
in  order  to  prove  as  stated  in  the  special  verdict, 
that  the  usual  and  accustomed  form  of  leases  of  the 
estate  contained  in  the  marriage-settlement  or  deed  of 
2d  Jiily^  1 767,  fur  lives,  or  years  determinable  on  lives, 
as  well  prior  as  subsequent  to  that  settlement,  was 
with  a  conditional  proviso  of  re-entry  similar  to  thot 
in  the  indenture  in  question  of  5th  September^  1803; 
this  objection  does  not,  upon  the  view  we  have  already 
taken  of  the  case,  arise  in  the  present  iristance.  For, 
if  we  arc  right  in  holding  that  the  person  who  had  to 
exercise  the  leasing  power  had  any  discretion  as  to  the 
terms  of  that  proviso  of  re-entry  which  he  is  generally 
required  to  insert  in  his  leases,  for  years  determinable 
on  lives,  he  might  certainly,  with  great  propriety,  refer 
to  those  former  leasee  as  a  guide  to  the  discretion  which 
he  should  exercise .  on  -  the  subject;  and  the  Court,  in 

judging 
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judging  of  the  manner  in  which  such  discretion  bad        1816. 
been  exercised,  might  as  filly  look  to  the  former  lenses      j^^Tdcm 
on  the  subject.     Upon  this  ground  it  is  unnecessary  to  £»'*  ©^  Jskset 
discuss  the  cases  of  Cooke  v.  Booth  and  Iggidden  v.  May^        Strnti. 
which  do  not  apply  to  a  case  of  a  lessor  who  has  a  dis* 
cretion  to  exercise  as  to  the  terms  of  iiis  leases.     There 
are  other  grounds  also  upon  which  the  admissibility  of 
this  evidence  might  be  maintained,  which  were,  in  part, 
discussed  on  the  argument,  but  which  arc  not  neces- 
sary to  be  adverted  to  again  upon  this  occasion.      The 
result  of  our  opinion  upon  the  whole  is,  that  the  lease 
in  question  is  not  at  variance  with  the  power ;  that  the 
ibrmer  leases  were  properly  admissible  in  evidence,  and 
that  the  defendant  is  entitled  to  the  judgment  of  this 
Court. 

Judgment  for  defendant,  {a) 

(a)  Thh  jiitlgment  ifAs  Afterwards  reversed  In  the  Court  of  Eichequcr 
Chamber,  (we  1  UnuL  ^  ^tn^  97.);  but  Uic  judgment  of  the  Etdiequer 
Chamber  was  afternrards  reversed  in  the  Hou«  of  Lords,  and  the  judg- 
mcDt  of  this  Court  affirmed.    See  9  JDrod,  {■  Mng.  473. 
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sbfunb^  Qqe  en  the  several  Demises  of  Soott  and 

Otliers  against  Roach  and  Others. 

Ft'^^^'I^"  IN  ejectment  for  certain  me^unges  ancj  li^nds  in  the 
•«ign<»  for  cTcr,       parf^h  of  Carishrooke^   ift  the  Ide  of  }Vight^   upon 

and  if  J.  AT.  * 

■hall  happen  to  eight  several    clpmiscsy   there  was  n   vcruict  for  t)ie 

die  witlmiit  any      ,  -,  ,       -  r        i  c 

issue  of  hi«  plaintiff,  at  tiie  Lent  assizes,  )  8 1 5j  fpr  the  cpunty  of 
beitotten  onthe  HanU^  sub|ect  to  tl^e  opinion  pf  tb<(i  Court  on  thofol'? 

body  of  hU  ■       • 

pre«fnt  wife,  or  'o^>"g  CaSC  : 

^"f  JJf^  Jane  JPiiSScU  being  seized  in  fee  of  tiic  prefpl«cs  ia 
l!rifm'*°m  QW^^i^"»  by  her  will,  dated  Qoih  July^  J775|  after  ai» 
toJ.iNT.yand     intrucUictory   clause,   statinir    that   ihij   was  her   wiW| 

hit  heir»  after  "^  ^  ^  ^ 

the  death  of  J.    ^uc)ung  the  settling  and  disposing  of  such  worldly 

^.,  and  his  .         ,  .  ,  •     i      i      i  i  ^     i 

wife  or  wives  ffoous,  chattels,  and  estates,  as  it  had  pleased  God  to 
go  and  remain  blcss  her  ^'hh,  and  directing,  first,  that  all  her  just  dvbts 
dren of  MD.,  **M  funeral  expense!  should  be  paid  by  her  exeetitotv 
idikZtrhold^  within  a  convenient  lime  after  liet  decease,  and  be- 
M  tenants  m  queathing  to  her  sun  Mn  Pope^  her  heir  at  law,  one 
Held,  that  J^.  guinea,  to  buy  him  a  ring,  and  devising  to  her  grand* 
withiiut  i^«ue  in  SOU,  Hemy  7 rattle  and  his  heirs,  nil  her  right  or  share 

the  lifetime  o^     .  «        ,  ^  , 

testatrix,  leav-  ui  one-fourtli  part  of  a  mill  at  Carisbrooke^  and  giving 
who  tiurriTed  sundry  legacies,  which  she  directed  should  lie  paid  by 
to      her  executor,  at  the  end  of  twelve  calendar  months  after 


MA.  whkh  ^^^^  decease,  devised  as  follows:  *' Also  all  my  lands, 
bmlcontin-  ^^"C"^*-"^**  messuages,  and  hereditaments,  whatsoever 
fi^r  "Thl!?*"  ^^^  wheresoever  they  shall  be,  whereof  I  or  any  other 

•urriTcd  testa* 

trii,  might  take  efieet  as  an  executory  devt«c,  so  as  to  prc^enre  the  limitation  to  the  childm 
of  J/-  2>.  and  that  the  diildren  cf  M  />.,  livinjr  nt  the  death  of  testatrix,  losnher  with  aa 
■fteiliom  child,  took  an  estate  for  I  f«  in  equal  Uuircii  at  thv  death  of  tlie  wid<iw  of  / ■  AT, 
and  that  the  fJianm  of  »uch  of  the  children  ax  di«Kl  aftvr  testatrix,  and  before  Uie  widow  of 
J.  i^.,  ilid  not  pass  to  the  surrivon,  but  went  to  the  heir  at  law  of  te»tatrix. 
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P^rs^Q  or  })er8ons  in  trust  for  mc  u  or  arc,  or  sdaU       Ifllft 
or  nvijr  be  ecised  or  pqssc^scd  of,  op  lotcrp^ted   |fi|        — 
or  entitbd  untp,  in  possession,  rcversipp,  rcmaindcrt        ^f^ 

nuninti 

or  expectancy,  or  whereof  I  have  any  power  to  dispose       fmSh 

(except  wliat  I  have  iii  this  my  wi|l  before  given),  J 

gixx  and  devise  tmio  mjf  grandson,  Jol}n  Nownlian?,  iis 

heirs  and  assigns  for  ever,  and  all  the  res),  residue^  and 

remainder  of  my  gpods,  chattels,  money,  and  seciiritiea 

for  money,  of  w|n|t  nature  or  icind  soever  they  be,  and 

wheresoever  they  shall  be,  and  all  my  stock  and  |Knioi|i|l 

estatp  whfiMoever,  and  not  ||crcinl>cfore  disposcfj  o^  { 

give  and  bequeath  unto  my  said  grandson,  pfofm  fJey/oh 

kanff  sobjcct,  nevertheless,  to  the  payment  o(  the  several 

legacies  find  weekly  sum  above  mcnlioned  l  provided  qi^ 

ipt^  nevaihflcsSi  ond  it  is  my  vi7/,  inicnt,  oful  tr^e  meat^* 

ing^  that  ifmj/  said  grandson,  John  Ncwnham,  shalf  haggfi^ 

t9  dif  ^ionf  anjf  issu^  of  kis  bqdi/,  lavjfuUy  begaiteH  ^ 

He  Mm  of  his  present  vcifc  that  now  iSf  or  on  the  podj^  of 

^ies  qf  ant)  sfdfsepient  vffe  or  te/oa,  that  those  me^ 

WfgrSf  #y:.  with  the  appurtenances  that  f  have  siftffe  givew 

smtQ  the  sqid  John  Newnham  and  his  heirs,  qftpr  fks 

defith  qf  the  snid  Jo)in  Newnham  and  fiis  wife  or  vinflf 

OS  qfifi'fsaid^  shall  go  and  remain  tp  all  the  children  ^puji 

grmdmightcr,  M^^y  Dennett,  share  and  share  alike^  ntidt^ 

hold  as  tenant^  in  common,  and  not  asjofnt  tenants.^*  4n(l 

slie  appointed  th^  said  Jtihn  Nenmbam  sole  executppr  of 

l^pr  Mfid  will,   '^ohn  Newfihom  died  without  issue,  in  |ha 

lifetime  of  the  testatrix,  leaving  a  widow.    The  tcstatrjx 

died  on  fhe  27th  November,  1781,  without  revoking  a$ 

loitering  her  will,  ^t  whosp  dcati)  Jo^ii  Popf^  lier  oi))y 

fon  and  heir  at  )aw,  entered  it)to  possession  of  the  lani^ 

)B  question,  and  held  them  during  his  l|fe,  i|nd  thqs^ 

5Wf»i»g  »n4fir  h w  have  ^cf  f oiitiuMc4  in  P9««l«<9n« 
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18 16*       and    the  defendants  who  claim  under  him,   and  are 

^     ^  also  the  heirs  at  law  of  the  testatrix,  are  now  in  pos- 

Scott        session.     At  the  death  of  the  testatrix  there  were  living 

OgntHMi 

BoACK.  ten  children  of  Man/  Dennett^  three  of  whom  afterwards 
died.  Mary  Dennett  had  anotlier  child  bom  afler  the 
death  of  the  testatrix.  This  child,  with  the  other  seveni 
one  of  whom  was  the  heir  at  law  of  the  three  who  died, 
were  severally  the  lessors  of  the  plaintifT.  Tlie  widow 
of  John  Newnham  died  the  2Bth  4pn4  1814.  The 
question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  the  lands  in  question,  or 
any  part  thereof. 

This  case  was  twice  argued,  first,  in  Miehadmas 
term,  1815,  by  Sugekny  for  the  plaintiff,  and  Giffbrd^  for 
the  defendants  ;  and  again,  at  the  sittings  at  Seijeanti 
Innf  before  this  term,  by  Gasdee,  for  the  plaintiff,  and 
RtckardsoHf  for  the  defendants.  And  the  principal  ques« 
tion  was,  as  to  the  nature  of  the  devise  to  the  children 
of  her  grandaughtcr.  Maty  Dennett ;  as  to  which  it 
was  argued,  though  not  much  insisted  on,  for  the  plain* 
tiff,  that  the  devise  to  them  was,  ab  origine^  an  executory 
devise,  being  a  limitation  afler  a  devise  in  fee  to  Jofai 
Newnham.  But  the  main  argument  was  this,  that  ad* 
mitting  that  by  reason  of  the  general  intent,  notwith* 
standing  the  particular  devise  in  fee  to  J.  N^  only  an 
estate  tail  would  have  passed  to  J.  N.j  if  he  had  sur* 
vivcd  the  testatrix,  with  a  contingent  remainder  to  the 
children  of  M.  D. ;  yet,  by  his  death,  in  the  lifetime  of 
the  testatrix,  whereby  the  devise  to  him  became  lapsed, 
tlie  contingent  remainder  was  turned  into  an  executory 
devise ;  and  for  this  reason,  ut  res  magis  valeat  quaat 
pereat;  because,  as  it  was  no  longer  capable  of  subsist- 
ing  as  a  contingent  remainder,  by  reason  of  the  fidlore 
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of  the  particular  estate^  by  the  death  of  «/•  N.^  if  it  1816. 
oould  not  enure  in  any  other  mode,  the  intention  of  the  — ^— 
testatrix  must  &il  altogether.  But  the  hw,  which  is  a^jon 
ever  mindfid  to  effectuate,  as  far  as  may  be»  the  in-  koj^. 
tentions  of  testators,  and  for  this  purpose  r^;ards  the 
substance  of  the  devis^  and  not  the  form  of  carrying  it 
into  eflect,  will,  in  this  instance^  execute  the  intention^ 
by  holding  this  to  be  an  executory  devise  notwithstand- 
ing thaty  under  other  circumstanoesi  it  would  have 
enured  as  a  contingent  remainder,  (a)  Another  ques- 
tion was,  as  to  the  estate  which  the  children  of  M.  D* 
took ;  and  it  was  argued,  that  they  took  a  fee^  as  well 
firom  the  intention  manifested  by  the  introductoiy  clause 
tQ  dispose  of  the  entirety,  and  the  disherison  of  the 
heir  at  law,  as  from  the  language  of  the  devis^  ^'  that 
the  messuages  which  she  had  before  given  to  J.  N.  and 
his  hdrsj  should  go  and  remain  to  the  children  of  M.  D» 
Another  question  was,  whether  the  after-born  child  of 
M.  D.  was  entitled  to  take ;  as  to  which  it  was  argued 
in  the  affirmative^  upon  the  authority  of  several  cases.  (&) 
The  last  question  was,  whether  the  shares  of  those 
children  of  M.  D^  who  died  after  the  testatrix,  and 

m 

before  the  widow  of  J.  N.^  went  to  the  survivors,  and  it 
was  argued  that  they  did,  inasmuch  as  the  devise  was  to 
them  as  a  class,  {c) 

On  the  other  hand  it  was  insisted,  that  no  rule  waig 
better  established  or  more  uniformly  followed,  without 
exception,  than  the  rule  laid  down  by  Lord  Hale  r^ 

(a)  ^opkhu^.  Sopkmt,  Cat*  T.  SEW. 44. 

(b)  SUu§n  V.  Atrey,  1  Ves.  111.      Baldwin  v.  JTartfer,  Ch^  309. 
Ve^er  v.  Sh^re,  15  Tcs.  188.     2>oe  t.  Brail^,  16  EaM,  30S. 

(c)  Vmer  ▼.  Frandt,  3  Bro,  CA.  C  658.      Crooke  Vi  Brookmg,  8  Fmt* 
106.    Doe  Y.  Shfffldd,  13  £att,  SS6. 

Vol.  V.  K  k  specting 
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1816.      specting  execmtor/  devises^  viz.  that  where  a  contingeaejr 
..  i$  limited  to  depend  on  an  estate  of  freehold  which  is 

Scot*  Capable  of  supporting  a  remainder,  it  shall  never  be  con- 
ihj^  strued  to  be  an  executory  devise,  but  a  contingent  re- 
mainder  only,  (a)  And  many  authorities  were  quoted  (6) 
to  shew  that  this  was  an  estate  tail  in  J.  N.i  and  there- 
fore  capable  of  supporting  the  remainder*  And  as  to 
die  doctrine  that  this,  which  in  its  inception  was  a  con- 
tingait  remainder,  might  shift  with  events  and  become 
an  executory  devise,  it  seems  strange  to  say,  that  a  sub- 
sequent accident  shall  have  the  eifect  of  changing  the 
meaning  of  words  from  their  original  import^  into  some- 
t}iing  which,  but  for  that  accident,  they  could  never  have 
meant;  and  notwithstanding  the  authority  of  Lord  Ta^ 
hat  to  this  effect,  it  may  well  be  doubted ;  for  Lord 
^  Mansfield  was  of  opinion,  <'  that  if  an  executory  devise 

was  too  remote  in  its  creation,  the  event  could  not  vaiy 
the  construction/'  (c)  Now,  here  the  devise  over  is  too 
remote,  not  being  to  take  effect  until  an'  indefinite 
£gdlure  of  issue  of  i7.  N. ;  for  the  contingency  is,  if  J^.  N. 
die  vnthout  issue,  which  means  a  general  failure  of  issuer 
and  t^ere  are  no  words  importing  a  failure  at  the  time  of 
J.  N*%  death,  {d)  And  according  to  the  plaintifi'^s  con- 
struction, the  children  of  M,  D.  will  be  in  a  better 
situation  by  the  death  of  J.  N.  in  the  lifetime  of  the 


(a)  Purefby  ▼.  Rogers,  2  Wmt,  Saund,  388.  and  n*  9«     J9oe  t.  MtrgB^ 

.  (6)  Mke  T.  aluM»  Wmgtt  1.  Voe  y.  MUf,  9  Mtu(,38a.  mmif* 
Bttrwh  I  Eatt,  S59.  Tmny  v.  Jgctr,  12  Ea$t,  261.  jtUkam'%  one, 
8  Rep.  154. 6.     Of,  Lit,  21.  «•     Bamfidd  ▼.  Popkam,  1  Pr,  Wms.  57.  in 

DOt^ 

(e)  ^S^oinUm  i.  Goodf^lkt,  iJ9urr,  d78. 

(d)  PeUt  t.  ^roumf  Cro.  J.  ^90.    Goodnght  %.  Searte,  3  Witu  69.   JMk 
tChdpttm,  I  P.  n^m,^,    Parieri,^rd^,Zt.S.U^ 


ft    « 
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testatrix,  than  if  he  hod  died  after,  for  then  the  rfr-       }81^. 
mainder  would  have  been  destroyed*     As  to  the  next     -  •  •   • 
potot,  it  was  denied  that  a  fee  passed  to  the  childreu  pf       J^S^ 
3f.Z>./  fi)r  there  were  no  words  of  inheritance,  nor  docs       Sp^* 
the  word  **  remainder**  supply  the  want  of  those  words. 
Upon  the  last  point  it  was  said,  that  the  cases  of  Vin^' 
V,  FranciSt  and  Crooke  v.  Brookings  applied  only  to  a 
bequest  of  personalty,  and  in  Doe  v.  Sheffield^  the  dass  ' 
pointed  out  by  the  testator  consisted  but  of  one  i|^- 
dividaal  at  the  time  he  made  the  devise. 

At  the  conclusion  of  the  argument  Lord  EHer^ 
borough  C.  J.  observed,  that  the  case  had  been  very  ably 
and  elaborately  argued  upon  both  occasions ;  that  the 
difficulty  was  not  in  discovering  the  intention  of  the 
testatrix,  but  in  reconciling  that  intention  with  the 
technical  rules  of  law;  of  which,  however^  the  Court 
would  consider. 

Cur.  adv.  vult* 

Lord  Ellenborough  C.  J.  on  this  day  delivered  tne 
judgment  of  the  Court. 

This  was  an  ejectment  by  eight  of  the  children  6f 
Mary  Dennett^  who  claimed  under  the  will  of  Jane  Bus* 
sell*  By  that  will  Jane  Bussell  devised  as  foUoWs :  *^  To 
John  Newnham,  his  heirs  and  assigns  for  ever,  providea 
that  if  he  should  happen  to  die  without  any  issue  of  hig 
body  begotten  on  the  body  of  his  then  or  any  future 
wife,  then  the  messuages,  &c.  I  have  afore  ^ven  to  iiiin 
and  his  heirs,  after  the  death  of  the  said  J.  l^ewnham  and 
his  wife  or  wives,  as  aforesaid,  shall  go  and  remai&  to  aU 
the  children  of  my  grand-daughter,  maty  tknneti^  snare 
and  share  alike,  and  to  hold  as  tenants  in  confmon,  add 
itot  as  joint-tenants/'    John  Iftevmham  died  betore  tfii 

K  ic  12  testatrix. 
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1816.  testatrix,  so  that  the  devise  to  him  lapsed.  He  died 
without  issue  of  his  body,  but  he  left  a  widow,  who  sur- 
vived the  testatrix.    The  widow  is  since  dead.    Mary 


0OX  dcin. 


BoACB.  DemeU  had  ten  children  living  when  the  testatrix  died, 
three  of  whom  died  before  John  Neamham*s  widow,  and 
she  had  another  child  before  J<An  Newnham*s  widow 
died.  The  ejectment  is  brought  on  the  several  demises 
of  these  eight  surviving  children,  and  the  questions  are^ 
whether  they  are  entitled  to  recover  the  wholes  or  any, 
and  what  parts  of  the  estate  devised.  When  this  will  was 
made,  the  devise  to  John  Newnham  would  have  given  him 
an  estate  tail,  and  the  limitation  to  the  children  of  Mary 
DenneU  would  have  operated  by  Way  of  contingent  re- 
mainder, but  by  the  death  of  John  Newnham  in  the  life 
of  the  testatrix,  his  estate  lapsed.  Mary  Defmetfs 
children  were  not  entitled  to  take  during  his  widow's 
life;  the  law,  could  not  raise  an  estate  for  life  by  impli- 
cation in  such  widow's  fiivour,  and  then  there  was  no 
estate  of  freehold  to  support  the  limitation  to  Maty  Detk- 
,  nd^B  children.  Unless  that  limitation,  therefore,  might, 
by  the  lapse  of  John  NewnhanCs  devise^  operate  by  way  of 
executory  devise^  it  could  not  take  e£fect,  and  it  was  ac- 
cordingly urged  on  behalf  of  the  lessors  of  the  plaintiff 
that  it  might  operate  by  way  of  executory  devise.  Hop- 
kins and  Hqpkinss  Cases  Temp.  Talbof  44.  is  an  authority 
in  point,  that  the  lapse  of  a  devise  in  the  testator's  life- 
time may  make  a  limitation  operate  by  way  of  executory 
devise,  which,  upon  the&ce  of  the  will  itself,  and  but  for 
that  lapse^  would  have  operated  by  way  of  contingent 
remainder.  The  case  oi  Hopkins  and  Hopkins  is  noticed 
by  Lord  C.  J.  WiOes  in  Doe  r.  Underdown,  WiUes991^ 
as  ^'  a  case  of  very  great  authority,  and  considered  by 
Lord  Tafboi  thoroughly  and  wbll;^  Lord  Man^ 

inaitioni 


IK  .THE   FiFTV-fiEVEKTB  YeAB  O?  OEOROE  III.  <^9 

mentions  it,  apparently  with  approbation*  in  Doe  y.  JFbn-       1616. 
fiereauj  Doug.  509.,  and  it  has  now  stood  so  long  as  a  rale 
of  property,  (see  Feamet  3  Ed,  231.  401.  419.434.)  that  ; 
(though  the  decision  might  have  been  unnecesstty,  be-       IJaaov. 
cause  there  was  a  sufficient  estate  in  the  tmstees  to 
support  the  limitations  as  remainders,)  it  cannot  now  be 
questioned.    Admitting,  however,  the  authority  of  ^<9». 
kins  V.  Hopkins^  there  are  two  grounds  upon  which  its 
influence  upon  this  case  are  disputed ;  the  one,  that  the 
limitation,  to  the  children  of  Mary  DenneU  is  too  remote 
as  an  executory  devise,  because  it  is  not  to  take  eflect  until 
after  an  indefinite  faQure  of  Jchn  Newnham*s  issue ;  andf 
secondly,  that  if  it  be  allowed  as  an  executoiy  devise,  it 
will  put  Mary  Dennett^^  children  in  a  better  sitnatiim 
than  if  John  Newnham  had  survived  the  testatrix,  and 
then  died  before  his  widow;  because  in  that  case,  llie  ' 
limitation  to  MmyDetmett^s  children  would  have  been  a 
contingent  remainder ;  and  upon  John  Newnhamfs  death 
without  issue  before  his  widow,  the  only  freehold  to  ' 

support  the  remainder  would  have  heexx  removed,  and 
the  remainder  would  consequentiy  have  failed.  Another 
objection  is,  that  if  the  limitation  operates  byway  of 
executory  devise,  it  may  let  in  children  of  Mary 
Dennettj  who^  if  it  were  a  contingent  remainder,  woold 
have  been  excluded.  As  to  the  first  objection,  that 
this  is  too  remote^  it  seems  a  sufficient  answer  to  say* 
that  upon  the  original  limitations,  when  there  was  an 
estate  tall  to  John  Nesmhafn^  the  limitation  to  Mary 
Dermeifs  children  was  free  from  all  exception;  and 
when  it  was  converted  into  an  executory  devise^  by 
John  Neuonham\  death,  there  was  no.  issue  of  John  Nem^ 
ham;  so  that  the  only  event  for  which  Mary  Dennetts 
Children  then  bad  to  wait,  was,  not  a  failure  of  John 

K  k  3  Nemham'H 
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t6f  &        l^famhathf^  Issue,  (fer  that  failure  had  taken  place,)  but 
snife  tiiiwi       *^^  ^fttth  of  JMm  Neiamham's  widow  only.    Upon  tbe 
"^S^m        <Mii6F  quesiionsi  it  is  material  to  advert  to  some  of  tbe 
mitt.       nlles  for  the  construction  of  wills.     One  rule,  as  stated 
%7  mifes  C.  J.  in  Doe  v.  Underdamy  WUles^  S96.,  and 
t^  be  foun^  ki  many  other  cases,  is  this :  that  tbe  intent 
tf  the  testator  ought  always  to  take  place, ,  where  it  is 
!hot  contrary  to  the  rules  of  law.    And  another  rule  laid 
clown  in  the  same  case  is,  that  the  intent  ought  always 
to  be  taken  as  things  stood  at  the  time  of  making  the 
Mil,  and  is  not  to  be  collected  firom  subsequent  accidents 
^Ich  the  testator  could  not  £H*esee.     In  Hodgson  v. 
Ambroit^  Dough  84 1  •  Buller  3.  expresses  the  first  of  these 
itdes  in  nearly  the  same  terms ;  but  be  adds,  what  is 
¥ery  niAterial  to  this  ^ase^  that  the  question,  wbetho- 
fbe  intention  be  cimsistent  with  the  rules  of  law  can 
nlsver   arise  till  it  is  settled  what  the  intention  was. 
^^  flrst  tl«iilig,  therefore,  for  consideration  always  i% 
what  "Was  th^  testator's  intention  at  the  time  be  made 
Ms  will ;  and  then  the  law  carries  that  intention  into 
elftct  as  nearly  as  it  can,  according  to  certain  settled 
technidd  rules;  in  some  cases  by  way  of  contingent  re^ 
fifiainder,  in  some  by  way  of  executory  devise^  and  in 
erthers  by  other  modes.    The  manner,  however,  of  car- 
rying it  into  execution,  whether  by  way  of  remainder, 
or  executory  devise,  or  by  any  other  mode,  rarely  enters 
into  the  mind,  or  constitutes  any  part  of  the  intentbn 
of  the  testator ;  and  where  it  cannot  be  collected  from  the 
#{}1  that  that  was  the  case,  the  difference  between  the 
legal  elftct  of  a  contingent  remainder  and  that  of  an 
executory  devise,  cannot,  prevent  the  Court  from  cany- 
fng  a  devise  into  effect  by  way  of  executory  devise^ 
whicb,  but  for  a  change  of  circumstances  between  the 
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making  of  the  will  and   the  testator's  death,  it  most        I8i& 
have  treated  as  a  ccatingeiit  remainder.     It  may  hfi 
very  tru%  this  may  have  i\%e  effisct  of  defeatiag  the  heir 
at  UiW  in  «ues  in  which,  had  'there  beea  no  cjiaoge  c$      IteMii 
dreumstances,  and  the  limitation  had  (waliiuied  a  eoi|{«. 
th)gent  remainder,  he  would  have  beoi  entilledt  or  off 
letting  in  claimants  who^  but  iir  the  change,  vpuld  * 
have  been  excluded?  but  in  either  ease  the  heir  at  law 
wottld  be  let  in,  op  the  olaimanl  would  Im  eigaluded»  ia 
opposiden  to  the  inteatioq  of  the  leilatasy  by  aoMi 
taehaicid  rule  of  law ;  and  ift  is  thetfeforemaffe  gflrtUfJly 
advtfoeing  the  testatoi!s  inteation  to  adopt  mth  Moda 
fbf  earryhig  the  inteiition  into  efiSmt,  as  U  the  leatMtOv'f 
death  w^s  the  oxAy  pneltflaMa  mode,  aMi  ^  hmjif}^ 
Refit  whidi  would  t|iereby  aomrua  fee  peesonft  wb>  mw^ 
never  ialeadfd  to.be  benefited  ai^  aUt  Md  wh/t  ftiuM 
enhf  fae  benefited  by  the  pMssaie  ,of  9mm  r^  fd  hw 
JB  apposition  to  the  iesti^tmfa  wii|I|  ou|^  not  ^  iptmr^ 
ftre  with,  at  preveat  that  ado|llia9»    UpPH  Mk  inll 
k  is  quilA  dear  what  wf»  (be  inhtot  of  tb#  tfst^tn^; 
when  she  made  her  will«     She  is^gnt  to  b^ne4t  Ah*^ 
^asviAaia  and  his  issue  ii)  %\m  Sl79t  p\wk  wd  ifi  this 
next  place  ilfisi^  £knnetf$  ebildrftn,  a^  Gpom  th^  gme- 
ml  words  she  has  used  without  ewfining  i^  to  l^»y  of 
Matjf  Iktmaifi$  cbildrea  in  p^rtic))]fur,  ^e  evi(}^tfy 
mean(  to  include  ali  the  cbUdv^n  jlfory  jpenffM  ^ul4 
aver  have.    As  oircumstMcea  stood  wkw  the  will  wm 
inad^  liie  limitatipp  u^  Miny  JQ^m^'^  Qhildr^  must 
have  been  owstnied  »  cpntingept  ren^under,  not  bo- 
caaae  the  tesiirti»i«  ipe^it  it  to  pperMe  in  tiMit  particular 
mode,  that  is,  by  way  of  epoUpgent  remai|idi9r»  nor 
becMse  her  intention  wpuld  be  mo^  effectually  carried 
into  eibct  Iqr  tiwiing  i(  M  a  ooptij)g90t  reiufiiiic^^r^  but 
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1B16*       because  it  is  a  rale  of  law,  that  no  limitatation  shall 


operate  by  way  of  executory  devise^  which,  at  the  time 
of  the  testator's  death,  was  capable  of  operating  by  way 
BiMuai.  of  ccmtingoit  remainder.  Where  a  limitation  operates 
by  way  of  contingait  remainder,  it  is  liable  to  be  de- 
feated in  many  instances  by  the  fiulure  or  destmction  of 
the  particnlar  estate  which,  by  a  tiyhnical  ruk  of  law, 
must  continue  m  esse  in  order  to  support  it,  and  then 
persons  are  let  in  in  opposition  to  the  testator's  intention ; 
whereas  a  limitation  which  operates  by  way  of  executoiy 
devise  can  never  be  defeated,  and  therefore  that  mode 
of  carrying  the  intent  into  eflfect  is  always  most  in 
unison  with  the  intent  of  the  testator.  As,  therefore^ 
Hopkins  r.  Hopkms  is  an  authority  that  the  lapse  of  a 
devise  in  the  life  of  the  testatw  may  turn  into  an  exe* 
cutoiy  devise  what  would  otherwise  have  operated  as  a 
contingent  remamder,  as  the  limitation  in  thu  case  is 
not  too  remote  for  an  executory  devise^  and  as  it  will 
further  the  intent  of  the  testatrix  so  to.  consider  it^  it 
seems  to  us  that  the  operation  in  this  case^  by  way  of 
executory  devise^  ought  to  be  allowed.  Tlie  next 
question  is,  what  estate  Mary  Dennetf^  children  tak^ 
whether  for  life  or  in  fee ;  and  as  there  are  no  words  of 
inheritance  or  perpetuity,  nor  any  words  denoting  the 
quantum  of  interest  in  the  property,  but  the  devise  h 
merely  that  these  messuages,  lands,  tenements^  and 
hereditaments  which  the  testatrix  had  given  to  Jokm 
Newnkam  and  his  heirs,  should  go  and  remain  to  Jfory 
Dennetfs  children,  it  seems  to  us  that  they  can  only 
take  life  estates.  Tlie  remaining  question  is,  whedier 
the  lessors  of  the  plaintiff  are  entitled  each  to  one- 
eighth  of  this  property  or  only  to  one-eleventh,  in 
other  words,  whether  the  shares  of  the  three  dnldren 
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of  Mary  DemeU^  who  died  since  the  testatrix,  are  to  1816. 
go  to  the  heir  at  law»  or  to  increase  the  shares  of  Mary 
Detmett^  children.  Had  the  limitation  to  each  child 
been  in  fee^  Jioe  v.  Perrjft^^  ST.B.  484.,  Doe  v.  Dor^  bJ^ 
vdip  B  r.lZ.  518.,  and  MeredUh  v.  Meredith^  iO  JEast^ 
508.,  are  authorities  that  each  child's  share  wou|d  have 
vested  in  interest  on  the  death  of  the  testatrix,'  and  the 
death  of  any  one  before  his  interest  vested  in  possession 
would  have  passed  nothing  to  the  survivors;  and  as. 
there  are  no  words  to  confine  the  gift  to  such  children 
of  Mary  Dennett  as  should  survive  John  .  2^ewnhanf%  ^ 

widow,  and  each  child's  share  became  a  vested  interest 
upon  the  death  of  the  testatrix,  we  think  the  shares  of 
thoae  who  died  passed  to  the  heir  at  law,  and  thatth^ 
aurvivors  are  only  entitled  to  eight-elevenths. 


.  The  King  against  The  Inhabitanta  of  Dab^   sahtrdi^, 

LINOTON. 

ON  appeal,  an  order  for  the  removal  of  EUzabethf  DeviMtotiM 
use  of  tnmtcoi 

.  the  widow  of  MeredUh  Sedgwick,  and  her  children,  in  ftt,  in  tnut. 
from Brompton,  in  the  county  of  York,  to  Darlingtonj  in  ^ debtol^ton- 
the  county  of  Durham,  was  confirmed,  subject  to  the  fy^^ttw^ 
opinion  of  this  Court,  on  the  following  case.  J^  ^^^» 

Maty  Sedgmickf  of  Brompton  aforesaid,  by  her  will,  "^  diiM«n, 

ill  Of  MDJ  Ol 

made  the  10th  of  December,  1814,  derised  the  messuage  ^c>°>  during 

his  life,  as  they 

or  dwelling-house^  with  the  garth  and  appurtenances  should  think 

proper,  end 
after  his  de- 
cease, in  trust  for  her  nephew,  ftc 
Hdd,  that  M,8^  who,  after  the  death  of  testatrix,  by  penniasiQn  of  the  trustees^  occupied 
until  his  death,  a  cottage  in  the  townsliip  where  the  lands  derised  were  situate,  did  not 
•equire  S  settlement  thereby,  the  renu  and  profits  of  the  said  lands  having  been  insufficient 
to  pay  testatrix's  debts ;  and  Jf.  A,  at  the  testatrix's  decease,  and  from  Uiat  time  until  his 
own  decease,  btiqg  an  tmcertiAeatad  baakrupt. 

thereunto 
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i816«  thereunto  belonging,  isitnated  in  Brampton  afcresaid^ 

JT      '  Aen  in  her  occupation,  and  her  pew  in  the  chnreh  of 

^nti  BraAiptOTij  unto  and  to  the  use  of  George  Jadcson  and 

k^'S  WVtiatn  Maroooodj  their  heirs  and  assigns,  in.  trust  ftyr 

▲KUMGToir.  j^^  niece,  Mary  Annabdla  Sedgwfck,  daughter  of  hm 

brother,  MeHton  Sedgwfck,  her  heirs  and  iisflfgna  ibr 
ever ;  {irovided  always,  that  if  her  said  niece  should  die 
under  the  age  of  21,  without  leaving  lawftil  issue,  tkea 
upon  the  like  trust  for  her  nt^ce,  Anna  Mtuia '  BbJgwUti 
another  daughter  of  her  said  brother,  and  subject  t6  Cb^ 
like  proviso  iii  trust  fof  her  nephew,  Marmaduie  Sedg- 
voick^  son  of  her  said  brother,  his  heirs  and  assigtis  fof 
ever ;  and  she  directed  her  trustees  to  receive  the  FeQH 
of  the  said  messuage,  Sec,  and  to  place  the  same  out  at 
interest,  tcr  accumubte ;  and  on  such  one  of  h^r  nfeoes 
first  attaining  the  age  of  21,  the  said  accumulations  to 
be  paid  to  her ;  and  she  gave  her  household  goods  and 
furniture,  plate^  linen,  china,  and  wearing  apparel,  unto 
het  said  two  nieoss^  share  and  ^wh  %)ik%  anil  d^vi^^ 
and  bequeathed  all  hep  otber  inessuages  or  dwelling- 
houses,  hereditaments,  and  real  estate,  situate  in  Bromp' 
ton  aforesaid,  and  all  her  personal  estate,  (after  payment 
and  satisfaction  of  all  her  just  debts  and  itinera!  ex* 
penses,  and  the  proving  and  registering  of  her  wiU, 
wherewith  she  charged  the  same)  unto  and  to  the  Use  of 
the  said  trustees,  their  heirs,  executors,  administrators, 
and.  assigns  respectively,  in  trust  to  receive,  and  pay  and 
apply  the  yearly  rents  and  proceeds  thereof,  as  the  same 
should  be  received,  for  the  benefit  of  her  said  brother, 
)^s  vifip  and  children,  all  or  any  of  them,  during  his 
Ijie,  as  they  should  think  proper ;  and  immediately  after 
lyis  decease^  the  same  messuages  or  dwdling-bouses,  be* 
reditaments,  real  and  personal  estatfli»  should  be  in  Irast 
fifMT  hw  iftid  nephewy  Marmaduke^  his  heirs,  executory, 

adminiBtratorsi 
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administrators,  and  aa^ij^s  respectively ;  and  if  the  skid     ^  1^16* 
Marmaduke  should  die  under  the  age  of  21,  withodi     ffc7kw# 
Iteving  lawful   iisue,   then   In  trust  ftif  her  nephew,    —jA^^ 
Michard  Meriton^  another  son  of  her  said  brother,  H4        iattof 
neits^  executors,  adhiMl^trators,  and  assigns  ibr  erer ; 
ahd  ^he  appointed  the  said  trustees  her  executors. 

The  testatrix  di6d  on  the  20th  June^  1815,  and  tipon 

he<*  dearti,  Meriton  Sedgwick  and  his  faniilj  immtffflatrfy 

\ek  Jbatlington  (where  they  bad  acquired  a  settletnent) 

and  tirent  ti  reside  at  Brdtrtpton.     Meriton  Sed^wkk  did    . 

not  occupy  any  part  of  the  premkes  devised  hi  trtist  tbt 

Irim  or  M«  iamily,  but. he  Occupied,  by  permissioil  df 

the  trustees,  another  cottage  or  dwelling-house,  worth 

three  or  four  pounds  per  atttiatn,  part  of  the  proper^  6f 

the  testatrix,  devised  iti  trust  fbr  the  said  Mnr^  AnnctktSa 

Sedganck^  and  resided  therein  from  June,  1815,  ttntfl 

hh  death  on  the  ^8th  December  following.      MerttoH 

Sedgttokk^  at  the  time  of  the  tcstatrixHr  dtothj  and  itfso 

at  his  decease,  was  an  uncertificated  bankrupt.     The 

personal  estate  of  the  testafrix,  and  the  rents  and  pdflh 

tf  the  premises  were  instifflcient  Jbr  the  payment  of  her 

deiftsj  dnd  the  trustees  did  not  pay  or  appropriate  any 

part  of  the  rents  and  profits  for  the  benefit  of  Merkoh 

Sedgwick  or  his  wife,  or  any  oP  their  children,  during 

the  life  of  Meriton,  the  same  being  applied  to  the  dis*^ 

charge  of  the    testatrix's  debts  ;    and  a    considerable 

portion  of  debt  remained  undischarged  at  the  time  of 

die  said  i^eHtovH  decease.     The  question  was,  whether 

the  «aid  Meriton  took,  under  the  devise,  such  an  Interest 

as  enabled  him  to  gain  a  settlement  by  his  residence  at 

Brampton^ 

Coltman  and  GiUn/f  who  were  against  the  ordejr  of  ses- 
1)1^  were  called  upon  by  the  C!ourt ;  and  they  argued, 

that 
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1816.       that  by  the  devise  to  Meriton  Sedgmickf  a  vested  equitib- 

ble  interest  passed  to  him,  which,  coupled  with  resi- 

agnmtt       dence  in  the  parish,  was  soffici^it.     For  the  principle 

Hie  Inhabit.  ,       ,  . 

watfi  of  upon  which  settlements  of  this  kind  are  acquired  is  this, 
that  a  man  shall  not  be  removed  from  his  own  (a),  but 
is  entitled  to  have  the  care  of  his  property,  and  for  this 
purpose,  to  reside  in  the  parish  where  it  is.  And  an 
interest  acquired  by  devise  will  confer  a  settlement^ 
where^  if  it  had  accrued  by  purchase^  it  would  not  (ft) ; 
and  an  equitable  interest  is  sufficient.  As  to  which 
they  cited  Brawn  v.  Higgs  (c).  Smith  v.  Ldm  Camelfbrd  {(£^ 
and  Beade  v.  Beade  {e\  to  shew  that  this  was  a  trust 
and  not  a  power  in  the  trustees  for  the  benefit  of  M» 
Sedgmickf  whereby  an  equitable  interest  was  vested  in 
him.  So  under  a  devise  to  trustees  to  sell,  and  to 
divide  the  surplus,  over  and  above  the  expences  of 
sale^  between  B.  B.  and  three  others,  it  was  holdcn 
that  JB.  B.  had  an  equitable  interest,  and  gained  a  set- 
tlement by  residing  upon  the  estate  {/) ;  for,  accord- 
ing to  Lord  Man^ldf  who  cites  the  authority  of  Baper 
V.  BadcUffi  (g),  a  devisee  of  the  surplui^  arising  from 
the  sale  of  lands,  after  the  payment  of  debts  and 
l^;acies,  has  an  equitable  interest  in  the  lands  them- 
selves, it  being  in  his  option  to  pay  the  debts  and 
legacies  and  keep  the  land. 


Lord  Ellenborouoh  C.  J.  It  was  evidently  the 
purpose  of  the  testatrix,  knowing  probably  that  her 
brother,  M.  Sedgmcky  was  an  uncertificated  bankrupt,  to 

(a)  Bex  ▼.  Koughlon  U  Spring,  1  £aif,  S47. 

(b)  Stxy.  Sundritk,  Bwrr,  S.C.7. 

(«)  4  Vet.  708.     5  Vgt.  495.  (d)  S  ret.jUH.69B. 

(e)  5  Fet.  744.  (/)  J)aitgl.  767. 

ig)  9Med.l67.lBU 
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abstain  from,  giving  him  anji^  vested  interest;  and  there-       1816. 
fore  she  leaves  this  matter  entirely  in  the  control  of  the      ^  ^ 

^  The  Kino 

trustees*       After  hearinir  the  arcniment,  I  am  clearly       <^<>uf 

®  .  .        ThelnhabU- 

of  opinion  that  there  is  not  a  scintilla  of  interest  in        ants  of 

M.Sedgwicky  either  legal  or  equitable,  which  entitled 

him  to  reside  irremoveably  in  the  parish*     He  was  only 

one  of  several  persons  to  whom  the  trustees  might,  in 

their  discretion,  have  given  the  rents,  if  there  had  been 

any  to  dispose  of. 

Baylev  J.  I  am  of  the  same  opinion.  The  only 
question  submitted  to  our  consideration  is  respecting 
the  interest  of  Meritbn  Sedgmick ;  as  to  which,  it  seems 
to  me,  that  it  is  only  by  losing  sight  of  the  real  ques- 
tion that  any  doubt  can  be  raised.  The  foundation  of 
this  head  of  settlement  is,  that  a  man  is  not  to  be 
removed  from  his  own.  But  here  the  trustees  had  the 
estate ;  first,  for  the  pajnnent  of  debts,  which  they  were 
unable  to  pay  in  the  lifetime  of  Meriton  Sedgwick^  con- 
sequently were  not  in  a  condition  to  empower  him  to 
take  any  thing. 

Abbott  J.    I  am  of  the  same  opinion.     If  Meriton 
Sedganck  had  taken  an  equitable  interest,  the  intention 
of  the  testatrix  would  have  been    defeated;   because, 
whatever  he  took,  being  an  uncertificated  bankrupt,  it^ 
would  have  passed  to  his  assignees. 

Per  Curiam^ 

Order  of  sessions  confirmed. 

HuUock  Seijt.  was  in  support  of  the  order  of  sessions* 
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1816. 


An  under- 
wriVtstf  io  an 
action  by  Uie 
asngneet  of  a 
bankrupt  as. 
mired,  upon  a 
lo«  which  hap- 
pened after  the 
bankniptcy> 
may  set  off  a 
sum  due  to  him 
for  premiums 
on  the  balance 
of  accounts 
between  the 
banlmiptand 
himself. 


Graham  and  Others,  Assignees  of  Leioh» 
Bankrupt,  against  Russsll. 


fi^ 


PHIS  case  was  argued  in  this  Court  in  Trinity  term, 
1814,  by  Littledale  for  the  plaintiffs  and  BamrooaU 
for  the  defendant,  and  was  afterwards,  in  consequence  of 
a  difficuhy  arising  from  the  decision  of  Gtefifue  v.  Ed" 
munds  in  C.  B.  (a),  adjourned  into  the  Exchequer 
Chamber,  and  again  argued  by  the  same  gentlemen 
before  the  twelve  Judges  in  last  Easter  term.  For  a 
report  of  this  argument,  in  which  a  reference  to  the 
authorities  quoted  on  the  former  argument  will  be  found, 
see  2  Marsh.  Rep.  561. 


Lord  Ellenborough  C.  J.,   on  this  day  delivered 
the  judgment  of  the  Court. 

This  was  a  question  on  which  some  difference  of 
opinion  being  supposed  to  be  entertained  between  this 
Court  and  the  Court  of  C.  B.,  the  case  was  argued  in 
the  Exchequer  Chamber.  It  was  an  action  on  a  policy 
of  assurance  (31st  Jf^,  1810,)  subscribed  by  the  de- 
fendant for  200/«,  at  a  premium  of  lOl.  lOs.  per  cent, 
with  a  stipulation  for  returns,  on  the  ship  Vedroy  on  a 
voyage  at  and  from  London  to  Rio  Janeiro^  with  or 
without  letters  of  marque,  and  back  to  the  united 
kingdom.  Loss  by  capture.  One  count  of  the  dedar- 
.ation  alleged  the  interest  to  be  in  John  Leigh  to  the  time 
of  his  bankruptcy,  and  to  be  in  his  assignees  since  that 


tune. 
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timeb     Another   count  allied  the  interest  to  be  in        1816. 
John  Leigfu     There  were  coants  for  money  had  and       Grahak 
received  to  the  use  of  John  Leigh  before  his  bankruptcy^       rmxu.. 
for  money  paid  by  him  before  his,  bankruptcy,  and  upon 
an  account  stated  with  him  before  his  bankruptcy,  and 
aliio  for  money  had  and  received  to  the  use  of  the 
assignees  since  the  bankruptcy,   and   on  an  account 
stated  with  them  since  the  bankruptcy.     Plea,  the  gene- 
ral issue.    At  the  trial  before  me  at  the  sittings  after 
Hilary  ierm^  1814,  a  verdict  was  found  for  the  plaintiffsy 
subject  to  the  opinion  of  the  Court  on  the  following 
case:  The  plaintiffs  are  assignees  oi  John  Leigh^  (bank- 
rupt) under  a  commission  issued  on  the  11th  ot  August^ 
1811,  upon  an  act  of  bankruptcy  committed  on  the  9th 
of  that  month.    John  Leigh  was  a  merchant  and  owner 
of  the  ship  Vedra^  and  he  was  also  an  insurance  broker. 
On  the  31st  oijtdy^  1810,  John  Leigh  effected  the  policy 
in  question  at  Lioyd^s  ou  his  own  account,  and  which 
was  subscribed  by  the  defendant  at  10  guineas  per  cent, 
with  a  stipulation  for  returns  not  material  to  the  present 
case.     The  policy  contained  the  usual  acknowledgment 
by  the  defendant  of  the  receipt  of  the  premium,  but  the 
premium  was  not  in  fact  paid  to  the  defendant,  but  was 
carried  by  the  defendant  to  the  debit  of  an  account  sub- 
sisting between   him  and  Leigh,   in   respect  of  other 
policies  effected  by  Leig/i,  partly  as  broker  and  partly 
on  bis  own  account.     The  Vedra  sailed  in  prosecution 
of  her  voyage  in  September  1810,  and  was  captured  on 
her  homeward  voyage  on  the  24th  of  November^  1811. 
At  the  time  of  the  bankruptcy  of  Leigh,  he  was  indebted 
to  the  defendant  in  the  sum  of  1 28/.,  which  was  made 
up  of  the  premium  on  the  policy  in  question,  and  of  the 
premiums  on  other  policies  effected  by  Leigh,  partly  as 

broker 
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1816.       broker  and  partly  on  bis  onm  account,  and  Leigh  at  that 
^  time  had  credit  with  the  defendant  for  19t  195.  Hi 

ngainu       for  retums  of  premium  and  ^lettlements   of  general 

Kussiix. 

average,  leaving  a  balance  of  1082.  05.  IdL  due  from 
hngh  to  the  defendant.     The  defendant'  refused  to  pay 
the  loss  upon  the  policy  in  question,  contending  that  he 
had  a  right  to  set  off  the  108/.  Os.  IdL,  or  that,  at  all 
events,  he  was  entitled  to  set  off  the  premium  (21/0  ^^ 
the  policy  in  question.    The  question  for  the  opinion  of 
the  Court  is,  whether  the  plaintiffs  are  ^titled  to  re« 
cover  the  whole  200/.,  or  whether  the  defendant  is  en-* 
titled  to  ha:ve  deducted  likewise  the  sum  of  108/.  0&  IdL 
or  21/.,  and  the  verdict  is  to  be  entered  accordingly. 
After  the  argument  in  the   Exchequer  Chamber,  it 
occurred  to  the  Judges  that  this  question  very  mudi 
depended  on  the  construction  of  the  19th  6. 2.  c.d2., 
which  had  not  been  advefted  to  in  the  argument     That 
statute,  in  the  second  section,  provides,  *^  that  the  as^ 
sured  in  any  policy  made  upon  a  go6d  and  valuable 
consideration  shall  be  admitted  to  claim,  and  after  the 
loss  or  contingency  shall  have  happened  (this  relates  Xo 
prospective  and  possible  loss)  to  prove  his  or  her  debt^ 
in  like  manner  as  if  the  loss  had  happened  before  the  • 
commission  issued,  (this  is  a  case  of  a  policy,  of  assur- 
ance relating  to  the  assured;  I  omit,  therefore,  what 
relates  to  the  obligors  on  bottomree^  or  respondentia,) 
and  shall  receive   a  proportionable  dividend   in  like 
manner,  and  the  bankrupt  shall  be  discharged  from  the 
debt  on  the  policy  in  like  manner  to  all  intents  and 
purposes',  as  if  such  loss  happened  before  the  commis- 
sion issued.^'    This  statute  relates  to  the  case  of  a  bank- 
rupt underwriter,  and  the  case  before  the  Court  is  that 
of  a  bankrupt  assured.    But  the  Judges  are  of  opinion, 

that 
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that  as  the  set-oiFis  to  i3e  allowed  in  the  case  of  the  bank-       1816. 
rupt  underwriter,  by  parity  of  reason  there  ought  to       — — 

Graham 

be  the  same  allowance  on  the  part  of  a  bankrupt  as-  jagamtt 
sured.  The  question  must,  in  effect,  be  the  same  as  if 
the  underwriter  had  become  bankrupt,  the  assured 
being  indebted  to  him,  and  remaining  solvent;  and,  there- 
fore, it  may  be  considered  in  that  way.  If  a  loss  hap- 
pen prior  to  the  bankruptcy  of  the  underwriter,  the 
iEissured  is  clearly  entitled  to  prove  it  imder  the  com- 
mission, and,  consequently,  to  bring  it  into  account. 
His  title  to  do  so  is  recognised  by  the  stat.  19  G.  2. 
c.  32.  s.  2.,  which  is  founded  upon  it,  and  is  an  exten- 
sion of  it;  for,  by  that  statute,  although  the  loss  do  not 
happen  till  after  the  bankruptcy,  still  the  assured  is 
enabled  to  make  his  claim  immediaielyj  and  to  praoe 
under  the  commission  when  the  loss  shall  afterwards 
happen,  and  to  receive  a  rateable  dividend  with  the 
other  creditors.  This  shews  two  things,  first,  that  the 
amount  of  the  loss  is  to  be  settled,  and  allowed  under  a 
commission  of  bankrupt,  although  the  demand  sounds 
ih  damages ;  and,  secondly,  that  the  perfect  and  entire 
division  of  the  bankrupt's  estate  must  wait  the  event  of 
the  voyage;  for  the  assured  cannot  have  a  rateable 
dividend,  unless  the  assignees  reserve  a  portion  of  the 
effects  to  answer  a  loss  in  makiiig  a  distribution  (if  they 
do  make  one)  before  the  event  of  the  voyage  is  known. 
If  the  assured  be  indebted  to  the  bankrupt  underwrite!', 
shall  he  on  that  account  be  deprived  of  the  right  which 
he  would  otherwise  have  to  enter  his  claim  and  prove 
his  loss?  And,  if  he  is  not  deprived  of  it,  he  must 
either  have  a  right  to  reserve  in  his  own  hands  so  much 
of  the  debt  owing  by  himself  as  will  cover  the  loss,  if 
it  shall  happen,  or  to  require  the  assignees,  upon  pay- 
VoL.  V.  L 1  ment 


50S  CASES  IN  MICHAELMAS  TERM 

1816*       moit  to  thenii  to  reserve  the  money,  or  a  portion  of  it, 

_"  for  him.     If  this  be  not  done,  the  time  of  the  happen- 

ligfdmti       inflr  of  the  event,  and  not  the  nature  of  the  contract  or 

Ruttslx.  ^ 

of  the  contingency,  will  give  the  rule  of  decision ;  and 
a  contract  which  would  have  furnished  an  item  of 
mutual  debt  on  his  part  upon  an  event  happening  yes- 
terday, will  Qot  ever  furnish  an  item  of  mutual  credit 
upon  an  event  happening  to-day«     In  the  present  case^ 
the  assured  has  become  bankrupt;    the   underwriter, 
who  is  the  defendant,  remaining  solvent,  and  having  aa 
admitted  claim  to  the  sum  of  108/.  Os,  Id,  proveaUe 
against  the  estate  of  the  bankrupt.     The  assignees  con- 
tend, that  they  have  a  right  to  compel  the  defendant  to 
pay  them  the  whole  200/.  due  upon  the  policy,  and  that 
he  must  prove  his  own  demand,  and  take  his  dividends 
upon  it  under  the  commission.     But,  as  in  taking  an 
account  between  parties,  the  question,  whether  any  par- 
ticular item  shall  be  introduced  into  it,  must  depend 
upon  the  nature  and  character  of  the  item  itself  and 
not  upon  the  side  of  the  account  at  which  it  is  to  be 
placed ;  and,  as  for  the  reasons  already  given«  and  from 
the  operation  of  the  stat.  19Gk'2.  c  32.,  the  demand 
upon  this  policy  would  have  constituted  an   item  of 
mutual  account  if  the  underwriter  had  become  bank- 
rupt ;  we  think  it  must  also  do  so  in  the  present  case^ 
where  the  assured  has  become  a  bankrupt;  and,  con- 
sequently,   the    defendant  is   entitled  to    deduct    the 
lOS/L  05.  Id.  due  to  him,  and  the  verdict  should  be 
entered  only  for  the  balance,  viz.  for  91/.'  195.  lltL 
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The  Duke  de  Montellano  against  Christin*    Mmd^, 

nPHE  plaiiiti£^  who  was  the  ambassador  from  the  court  The  Court  will 
otSpain^  brought  assumpsit  agaiust  the  defbndanl  S^STSimm 
for  money  had  and  recelvedi  to  which  the  defendant  ^Sjfil'JJjLi 
appeared,  and  was  served  with  a  declaration  de  bene  esse. 
And  now  it  was  mov^d  by  Scarlett^  for  the  dePendaiity 
that  the  plaintiff  might  give  security  for  costSi  upon  ail 
affidavit  that  the  plaintiff  had  been  applied  to  for  this 
purpose,  and  had  given  no  answer  thereto.     And  it  was 
said,  in  support  of  the  motion,  that  the  plainti£^  bdng 
a  privileged  person  by  act  of  parliament  (a),  it  was  the 
same  as  if  he  were  beyond  sea,  or  out  of  the  jurisdiction 
of  the  Court,  there  being  no  remedy  against  him  to  re- 
cover the  costs ;  and  Goodmin  v.  Archer  {b)  was  cited* 

But,  per  Lord  ELi«£NBORoCt»H  C.J.  The  case  Id 
Peere  Williams  was  that  of  a  servant  to  an  ambassador, 
and  no  precedent  has  been  mentioned  of  a  ^Qte  proceed- 
ing in  the  case  of  an  ambassador.  Hie  affidavit  does 
not  state  that  there  is  any  intention  on  the  part  of  .the 
plaintiff  to  leave  the  country;  and,  considering  that 
a)i  ambassador  is  the  immediate  representative  of  the 
crowned  head,  whose  servant  he  is,  it  would  hardly  be 
respectful,  in  the  first  instance,  to  exact  such  a  security, 
unless  there  were  pregnant  reasons  for  bdBeving  it  to  be 
necessary. 

Per  Curiam.  Rul^  refused* 

{«}  7  ^m*  c.  l^. 

(b)  2  Ptert  mUiamh  45S.    1  Eq.  Co.  Ahr.  3S0.  pi.  4.j] 
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181& 


Nkoemhtr  <6tfa« 
AnawMdniidt 


Shakman  against  Bell  and  Another. 

TN  this  action,  which  was  against  the  sheriff  for  a  ialse 
to wiMmiOi '  return  to  a  writ  of  fi.  &•  against  the  goods  of  one 

feranoeann-  HiUf  there  was  a  verdict  for  the  plaintiff  damages 
ordv dTNui  200/.»  subject  to  the  award  of  a  gentleman  at  the  bar, 
betfrMotfacpir.  ^^  whom  all  matters  in  difference  between  the  parties 
wneo^ctfen  ^^^  referred  by  an  order  of  Nisi  Prius,  Hill  b^ng  a 
STrf^dT"  **  P*^  to  ^^  reference-  The  arbitrator  made  his  award, 
•wudyorioiiM-  by  which  he  directed  that  the  verdict  should  be  entered 

Ainy  ainoillli- 

ing  to  miaoon-    for  the  plaintiff  for  90/.  over  and  above  the  costs  of  the 

duct  be  imput- 

•bl«  tiM  aibi.     cause. 

A  rule  nisi  having  been  obtained  for  setting  aside  this 
award,  on  the  ground  that  the  arbitrator  had  mistaken 
the  law,  in  this,  that  whereas  it  appeared  by  the  evidence 
before  him  that  the  warrant  of  attorney,  upon  which 
judgment  was  entered  and  the  fi.  fa.  issued  against 
HUlf  was  given  collusively  by  Hill,  and  without  aoy 
consideration  firom  the  plaintiff,  nevertheless  the  arbi- 
trator was  of  opinion  that  he  was  concluded  by  the 
judgment  And  the  affidavit  in  support  of  the  rule 
stated,  that,  after  the  arbitrator  had  heard  the  evidence^ 
he  expressed  a  doubt  upon  the  law,  and  proposed  that 
the  case  should  be  argued  before  him  by  counsel,  and 
that  he  was  accordingly  attended  by  counsel,  when  he 
stated  to  them  that  they  were  to  take  the  case  as  it  then 
stood,  that  no  consideration  had  passed  from  the  plain- 
tiff to  Hill  for  the  said  judgment,  and  the  case  was 
accordingly  argued  before  him  upon  that  objection, 
among  others. 

Tke 
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The  jttomejf-Oeneral  and  ScarUUf  who  shewed  caa8e»       181& 
objected  that,  as  nothmg  appeared  on  the  &oe  of  the      JTTIT 
award  to  raise  the  question,  it  was  not  competent  to  one       V^'^ 
of  the  parties  to  open  thie  award  upon  a  siumise  of 
error  in  point  of  law.     And  they  insisted,  that  where  a 
matter  is  referred  generally  to  a  barrister,  his  award  is 
final,  unless  it  can  be  shewn  to  be  so  notoriously  against 
justice  and  his  duty  as  an  arbitrator,  that  misconduct 
must  be  inferred  on  his  part;  for  which  they  cited  CKoce 
y.  Wcstmore.  {a) 


Toppings  Gumoff  and  Etpinasse^  contrf^ 
that  there  was  nothing  of  misconduct  imputable  to  the 
arbitrator,  and  that  the  onl^  ground  upon  which  they 
could  support  the  rulei  was  the  arbitrator's  mistake  in 
point  of  law  in  treating  the  judgment  as  conclusive  evi- 
dence  of  the  debt  But  they  contended,  that  it  was 
not  necessary  that  the  arbitrator's  reasons  for  making 
his  award  should  fqppear  upon  the  fiM:e  of  it,  in  order 
to  enable  the  Court  to  examine  them.  And  they  relied 
on  KerU  v.  Elsiob.  (&) 

Lord  Ellenborough  C.  J.  The  rule  laid  down  in 
Chace  v.  Westmore  perfectly  coincides  with  my  opinion. 
Where  the  merits  both  in  law  and  fact  are  referred  \o 
an  arbitrator  of  competent  knowledge,  as  we  must  pre- 
sume a  gentleman  at  the  bar  to  be^  and  there  is  not  any 
question  reserved  by  him,  the  Court  will  not  open  the 
award,  unless  something  can  be  alleged  amounting  to 
a  perverse  misconstruction  of  the  law,  or  misconduct 
on  the  part  of  the  arbitrator.    This  rule  has,  I  believe^ 

(a)  13  EaU,  357.  (6);j  Eatt,  18. 

Lis  been 
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'  l8id«  been'  hitheHo  considered  as  guiding  the  practice  of^  the 
WkUOk  ^^^  &nd  I  should  feel  Unwilling  to  open  a  discussion 
^fflP^  ujtoh  tt,  as  if  we  doubted  its  propriety.  The  very 
objecit  oi  selectiiig  a  practitioner  at  tbe  bar  as  an 
arbitrator  is,  tW  he  carries  with  him  a  supposed  com- 
{)eteiicy  aiid  |)robity;  from  which  it  confidence  arises 
Chut  he  will  come  to  a  just  decision  both  on  the  Ia\^  aiid 
&e  &ct ;  and  the  Court  witl  abide  in  this  confidence 
Unl^i(s  the  contrary  appears  on  the  face  of  the  award,  or 
it  is  shewn  by  matter  dehors  that  he  has  decided  per- 
versely wrong.  I  remember  that  in  Lord  Kemfovi^ 
,  thh^  this  ^as  considered  to  be  the  advantage  of  sub- 
ihttting  to  a  reference  to  a  gentleman  at  the  bar.  Itlie 
irule  was  acted  Upon  in  Chtice  v.  Westmorej  and  is  quite 
tondigtetit  with  th^  de'dsioh  in  ^ent  v.  tMoh  j  or  I 
dhould  t&tiier  sdy  that  thkt  decision  is  a  confirmation  of 
ibfe  rule.  The  applicati6ti  to  set  aside  the  award  in  that 
CA^  wto  ehtertatned  on  th&  ground  that  a  contempora- 
in^Mls  pi^&r,  containing  the  arbitrator's  reasons  for 
mbking  the  award,  was  patt  6t  thfe  award ;  as  to  which 
it  was  observed  by  Le  Blanc  J.  (a),  ^*  ^he  paper  in 
question  was  delivered,  together  with  the  award,  by  the 
arbitrator,  as  containing  his  reasons  for  coming  to  the 
toncluflidn,  which  he  did ;  we  must,  therefore,  take  them 
to  be  such,  as  much  as  if  they  were  inserted  in  the 
Award  itself.**  Here,  it  appears,  d  doubt  occurred  to  the* 
ffiind  of  the  arbitrator,  which,  by  his  desire^  was  ar- 
gued before  him ;  and  this,  as  it  seems  to  me,  6o  far 
firom  aflbrdibg  tt  gi^ound  for  setting  this  award^  aside.  Is 
k  reason  ibr  holding  it  conclusive  \  because  it  ^hews  that 
Iht^  arbitrator,  aftef  having  all  th&  itifbrmation  which 

{a)  5  East,  21 . 


Bnx. 
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he  could  derive  from  the  assistance  of  counsel  upon  the  Id  10. 
doubt  which  presented  itself  to  his  mind,  came  to  his 
judgment  advisedly ;  and  it  is  not  pretended  that  there 
is  any  thing  like  misconduct  itnputable  to  him.  If  the 
arbitrator  had  raised  the  question  upon  the  face  of  the 
award,  the  Court  must  have  taken  notice  of  it ;  tlie  ar- 
bitrator not  having  done  this,  t  presume  the  doubt 
which  he  at  first  entertained  was  removed,  and  I  think 
we  should  be  departing  from  the  practice  of  llie  Court 
if  We  were  now  16  discuss  tt. 

BAYLEt  J.  1  ani  oF  the  same  qpinion.  I  have  al- 
ways considered  it  as  a  hile,  that  where  h  matter  is  H^^ 
ferred  to  a  gentlemto  at  the  bar,  his  aWard  is  condttsifi^, 
unless  some  question  be  raised  on  the  face  of  the  ^imrd^ 
Of  upon  some  collateral  instrum&ht  which  is  to  be  eon- 
aSdered  a9  a  pdrt  of  it,  as  in  Kent  v.  ^Istob ;  a&d  I 
thihk  it  would  be  extremely  inconvenient  if  it  were 
otherwise. 

lEfoLROTt)  J.    The  sanie  point  has,  I  believe^  bMH 
decided  ih  the  Court  of  Cliancery.  {a) 


Per  Curiam. 

Rule  di 

<«)  Sm  Yfmng  V.  /fWA^,  re^.j^H.  N.S.  561. 


Ll4 
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Tu4aday,  The  Kino  against  Tuckkb. 

^  ''"^^  T^Cf^^  one  of  the  late  overseers  of  the  poor  of  the 
duirged  hj  his  parish  of  HoxberUm^  in  the  county  of  Deoon^  was 

b«ikni|ytcy  and 

ccrtifiiste  from  Committed  by  two  justices  to  the  county  gaol,  until  he 
Inspect  of  %       should  give  in  and  verify  his  accounts  as  such  overseer, 

b!hii h^^ai  ^^  P^^  ^<1 7^^  ^  ^®  monies  due  to  the  said  parish, 
amear^the    rp|^g  ^^^^^  ,^^^  ^l^.  T^i^^  qq^  another  were  appointed 

^2^^[|^P^  overseers  from  LaAf-day  1815,  to  Ladg-^  1816,  and 
h^peQbifoiv    took  on  them  the   said  office;  and  Tucker  received 

tfaecxpintioa 

of  his  year  oT  (m  account  of  the  parish  between  Lady^dmf  1815»  and 
which  time  he  the  end  (^January  1816,  9522.  4s.  6^  out  of  which  he 
peiicd  to  ac-  disbursed  77Ctf.  15s.  Si/.,  leaving  a  balance  in  his  hands 
^^^^  of  181/.  8&  lOd.    On  the  6th  oiFebrway^  1816,  a  com- 

missicm  of  bankruptc)r  issued  agunst  him,  and  he  was 
declared  bankrupt,  and  accounted  under  the  commission 
for  the  balance^  but  having  b^re  ^the  commission,  ab- 
sconded from  his  houses  the  account  books  in  his  hands 
as  overseer  were  taken  away  from  his  house  by  the 
churchwardens  and  overseer.  At  Lady»dayj  1816,  new 
overseers  having  beoi  appointed,  Tiuker  was  summoned 
to  attend,  and  did  attend  a  vestiy  meetings  and  there 
inade  up  his  accounts  by  checking  them  with  the  ao- 
count  books  in  the  hands  of  the  overseers ;  frxmi  whidi 
it  appeared,  that  the  above  balance  was  due  fitim  him 
to  the  parish  before  he  became  bankrupt,  and  he  offinred 
to  verify  the  account  on  oath.  Afterwards  he  obtained 
his  certificate^  notwithstanding  which,  the  justices  issued 
tiieir  warrant  upon  the  complaint  of  one  of  the  overseen^ 
that  Tucker  had  not  made  and  given  in  his  accoont,  and 

yielded 
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yielded  up  the  monies  and  things  daimed  by  the  parish  1816. 
to  them,  the  succeeding  overseers,  under  which  warrant  — — - 
he  was  carried  before  the  justices,  and  committed  as  above^  agamu 
though  he  represented  to  them  what  had  passed,  and 
that  he  had  always  been,  and  was  then  ready,  to  verify 
his  account  on  oath ;  and  that,  having  obtained  his 
certificate,  he  was  not  personally  liable.  And  upon  a 
rule  nisi  for  a  habeas  carpus  to  discharge  Tucker  out  of 
custody  as  to  this  commitment,  the  doubt  was,  if  his 
bankruptqr  and  certificate  discharged  the  debt 

Ncian^  who  shewed  cauise^  relied  on  Bex  v.  Egging" 
ton{a)f  which,  however,  he  admitted,  had  not  been 
approved  of  in  JSr  parte  Exley*  {b)  But  he  argued, 
that  an  overseer  is  not  like  a  mere  trustee ;  he  is  in- 
dictable if  he  does  not  account  and  pay  over  the  ba- 
lance (c),  though  he  cannot  be  called  on  to  bring  in  his 
account  until  the  year  expires,  {d)  Now,  at  the  time  of 
the  defendant's  bankruptcy,  there  was  not  any  debt  due 
from  him  as  overseer  for  which  he  could  be  sued,  nor 
any  one  to  whom  he  could  pay  it  until  his  successors 
were  appointed ;  consequently,  this  is  not  a  debt  prove- 
able  under  the  commission  within  the  statutes  of 
bankrupt 

But  per  Curiam.  The  mon^  in  his  hands  at  the 
time  of  the  bankruptcy  was  debitum  in  pnesenti^  although 
he  might  only  be  accountable  for  it  injuturo. 


\ 


(a)  I  T.  B.  Ze9.  (h)  6  Fei.  811.  ' 

(c)  Hcff  ▼•  Kmg,  9  8tr,  126S.     Rex  T.  Ommn$,  S  M^d.  179. 
(tf)  Hex  ▼•  C^iMi,  Fol,  80. 

Gffjorrf, 
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1  dl6.  Giffbrdj  who  was  ih  support  of  the  rule,  was  not  called 

^   ^         upon  by.  the  Court,  ohly  he  said,  that  it  had  been  held, 
^oinu       With  respect  to  the  land-tax  collectors,  that  any  cf  the 
jparishioners  might  prove. 

Rule  absolute  upon  the  defendant's  v^fifyitig  his 
account,  and  undertaking  not  to  bring  any  attion. 


November  26th.  ^=> 

od^^i^de.    TJPO^  ^  rule  nisi  ftr  seUiag  aside  the  judgoMIti  so 

fendADt  is  too  &r  as  ri^ated  to  tb£  oostsy  oi|  the  grpuad  that  the 

late  to  apply  to 

the  Court  under  ^t^  at  the  U^ie  of  actioii  brought  did  not  ej;^eed  ^ 

Request's  act,    ^d  thdt  tl|6  da&ndaut  ^t  t)ie  time  of  contractiog  t)ie 

^▼e  the  plam-  debt^  and  ^bep^«  hi^iefto,  w^s  •  resident  inhabifaat  in 

tiff  of  costs.      ^^,  within  th#  jurisdiction  of  the  Cot^rt  of  Jleqp^ 

fpr  that  ^istric(  (o),  in  the  county  pf  JjfncfJn  ;  it  ap- 

p^aiKBfl  that  the  Qriginal  debt  ^o|inted  to  di.  1  }if  $^ 

(w);  had  been  r^uce^  by  a  payment  pf  5/.  on  upcount, 

m4  a^lerwards  the  defendant  was  served  with  a  latitat 

Ht  the  suit  of  the  plaintiff  for  the  recovery  of  the  dif- 

^rence.    Judgment  passed  by  default,  and  a  writ  of 

enquiry  was  executed,  and  final  judgment  signed  tfiepieon 

before  this  rule  was  moved  for,  and  execution  issued 

against  the  defendant's  goods, 

Richardsorh  who  shewed  causey  otgected  that  the  ap- 
plication was  too  late^  ^id  should  have  been  made  ' 

(a)  Bj  Stat.  47  G.  S.  c.  78.  it  ia  enacted,  that  if  any  action  be  oom. 
menced  ia  any  other  eoim  than  the  said  Court  of  Requests  A»r  ai^  debt 
not  eiceeding  51.  the  plaintiff  shall  not»  by  reason  tf  a  verdict  ibr  linn,or 
otherwia^  have,  or  be  entitled  to  any  costs. 

before 
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befi>re  dnal  judgn\ent.      And  he   cited    Brampton  v.        i816« 
Crahh  [n\   Ikinst&  v.  Day  (b\   and   the  opinion  of 
BtdUr  J.  in  Barney  v.  Tubb.  (c) 


Etxeaah. 


Andre^i  contra,  relied  on  Pooii  y.  Coare.  [d) 

Ba¥1%7  J.  tt  sterns  to  me  that  this  iftpplic&tioii  diight 
to  have  been  made  before  final  judgment;  because, 
fi^gHtariy  there  should  b^  a  suggestioh  6n  die  foil, 
>lirliic)i  tfth  only  \^  md^  befbte  judgmdht  is  Entered. 

A^BOM  3.  The  case  cited  by  Mr.  Andrei  is  dts- 
tfnguishahie,  fot  ttiefe  the  defendant's  altorriey  gave  thfe 
plttiilt!ff*6  attorhey  tiotide,  that  if  he  eiitefed  up  judg- 
ment for  costs,  the  Court  would  be  hi6ved  to  set  It 
aside  ;  notwithstanding  which  the  plaintiff's  attorney 
ftlgntsd  jtMghr^nt  for  cost^. 


fier  tkriam. 


Uule  ditehargi^. 


(c)  2  H.  BL  556 .  (rf)  2  B.  ^  P.  588. 


Wheelwright  against  Simons,  Bail  of  Fles.     twh^jt, 

November  S6th. 

TJ/HEELWRIQHTsntd  FJet  in  C  a^  and  arrested  i„  deb*  on  a 

him,  upon  an  affidavit  of  debt,  as  acceptor  of  a  bill  JS'S^^  "^ 
of  exchange  for  J  67/-  95.  7A     Simons  gave  bail  to  the  ^J^'^ff hS^ 
action,  entering  into  the  usual  recognizance  in  double  «°7?^.  ">  ^ 

°  °  ortginal  action 

the  sum  gworn  to,  this  Court  staid  the  proceedings  against  the  bail  on  payment  of  the  deS 
sworn  tOy  with  interest  and  costs. 

the 


512  CASES  IN  MICHAELMAS  TERM 

1816.       the  sum  sworn  to.     Whedmight  afterwards  reoofvered 
against  Fles^  upon  a  writ  of  enquiry  after  judgment  by 


afpanu  default,  a  sum  beyond  the  amount  of  his  acceptance^  on 
the  count  for  goods  sold ;  and  aftierwards  brought  debt 
in  this  court  against  Simons  upon  his  recognizinoe. 
Whereupon  a  rule  nisi  was  obtained  for  staying  the 
proceedings  on  payment  of  the  debt  sworn  to  and  costk 

Campbell^  who  shewed  causey  resisted  the  rul^  on 
the  ground,  that,  this  being  a  reoogpoizance  of  the  Cooit 
of  C.  B.,  the  rule  of  that  Court  must  be  applied  to  it, 
namely,  that  the  bail  is  liable  to  the  full  extent  of  the 
penalty  of  the  recognizance,  that  is,  double  the  amoont 
of  the  sum  sworn  to  (a) ;  aUier^  if  the  reoognizanoe  had 
been  in  this  court  (b) 

F,  PoBockf  in  support  of  the  rul^  said  that  in  DaU 
V.  Johnson  the  Court  of  C.  R  seem  to  admit  that  the 
practice  of  this  Court  was  more,  reasonable  than  their 
own.    And  he  cited  CarweU  v.  Cdare.  (c) 

And  per  Lord  Ellenboeough  C  J.  There  seems 
to  be  no  reason  for  varying  our'  practice  because  this  is 
a  recognizance  of  the  Court  (rf*  C.  B* 

Rule  absolute  on  payment  of  the  amount  of  the  bill 
of  exchange^  interest,  and  costs,  {d) 

(a)  JkM  ▼.  JoAfwofiy  I  J?of.  ^  Pul.  805. 

(b)  Clarke  ▼.  Bradthaw^  1  JEaH,  9a 

(c)  2  Taunt.  107.        (d)  See  TidtttS^.  6th  ed.  274. 
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The  King  against  The  Justices  of  Essex.        fS^'^'^'  ». 

^  November  f7ih, 

TTPON  a  rule  nisi  for  a  mandamus  to  the  justices  of  where  corpor- 
Essex,    to  receive  an  appeal  against  a  poor's-rate  ^2rtofT* 
for  the  parish  of  Sc^on  Walderij  which  the  justices  had  g^*^°"^ 
refused  to  receive  at  their  last  Midsummer  quarter  ses-  •pp«^  li««  to 

\  them  at  sessions 

sions,  on  the  ground  that  it  ought  to  have  been  made- against  a  poor 

ratey  althoufrii 

to  the  justices  of  the  town  sessions,  the  case  was  thus :  there  be  less 
The  limits  of  the  town  and  parish  of  Saffron  Walden  «^de^d  of 
are  co-extensive.  The  town  of  Saffron  Walden  is  a  town  ^^^j^nl**  ^* 
corporate,  and  by  the  charter,  (dated  the  26th  Decern* 
ber,  6  WiU.  4*  ^o,ry\  the  mayor,  during  his  mayoralty, 
and  for  one  whole  year  next  ensuing,  the  recorder  and 
the  depu^  recorder  for  the  time  being,  and  the  two 
senior  aldermen  for  the  time  being,  (making  together 
six,)  are  constituted  justices  within  the  town  and  pre- 
cincts thereof.  The  corporation  of  Sc^on  Walden  have 
regularly  held  a  court  of  quarter  sessions  from  the  date 
of  their  charter.  The  mayor  is  elected  from  among 
the  aldermen,  and  the  aldermen  from  the  inhabitants  of 
the  town,  and,  except  in  the  instance  of  the  recorder 
and  deputy  recorder,  the  justices  coijaposing  the  court 
of  quailer  sessions  must  be  resident  in  the  parish  of 
Saffron  Walden.  The  mayor,  in  case  of  sickness  or  ab- 
sence from  the  town,  may  appoint  a  deputy  from  among 

4 

the  aldermen.  The  appellants  gave  regular  notice  to 
the  parish  officers  of  their  intention  to  appeal,  and  also 
(among  others)  to  the  mayor  and  recorder,  as  being 
two  of  the  persons  in  respect  of  whom  they  were  over- 
rated; 
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1816.       rated ;  and  the  other  town  justices,  except  the  depoty 
""•^^       recorder,  were  also  rated  in  the  said  assessment. 

Hie  KiKO 

agamtt 

The  Jiutioei  of 

Emkz.  AdamSj  who  shewed  causey    relied  on  stat.  43£2». 

c.  2.  s.  8.,  as  giving  authority  to  the  town  justices  over 
this  appeal,  which  authority,  he  said,  was  not  abridged, 
either  by  stat.  16  G.  2.  c,  IS.  s.  3.,  which  relates  only  to 
county  justices,  or  by  17  G»2*  c*d8.5.5.,  which  only 
attaches  where  the  number  of  corporation  justices  is  less 
than  four. 

Gurnet^  contra,  argued  that  17  6.2.  c38.  s.5., 
which  gives  an  appeal  to  the.  county  sessions  where 
there  are  not  four  justices  in  the  corpof*ation,  must  be 
construed  as  meaning  four  who  have  no  interest ;  &r 
otherwise  it  would  be  leaving  to  the  parties  themselves 
to  determine  their  own  cause,  which  would  be  oontnuy 
to  first  principles.  And,  therefore,  per  Halt  C.  J.,  the 
mayor  of  Hereford  was  laid  by  the  heels,  for  sitting  in 
judgment  in  a  cause  where  he  himself  was  lessor  of  die 
plaintiff  in  qectment,  though  he  by  the  charter  was  sole 
judge  of  the  court,  (a)  So,  where  a  justice  joined  in  an 
order  of  removal  from  his  own  parish,  the  order  was 
quashed,  for  this  was  a  judicial  act,  and  the  party  in- 
terested was  tacitly  excq>ted.  {b)  And  so,  also^  an 
order  of  sessions  was  quashed,  because  it  concerned  one 
of  the  justices  named  in  the  style  of  the  Court,  (c) 

The  Court,  thinking  the  case  to  be  of  general  im- 
portance,  desired  time  to  look  into  the  acts. 

Cur*  adv*  tub. 

(fO  Sdk.  396.  (b)  Great  Charie  and  Kennrngton,  Skr.  1 17S. 

(c)  Fozham  Tythingt  Salk,  607. 

Lord 


IN  THB  FlFTY-SEVENTH  YeAR  OF   GEORGE  III.  51^ 

Lord  Ellenborough  C.  J.  now  delivered  the  judg-        1816. 

ment  of  the  Court,  ^    ~ 

lite  EUm 

In  the  case  respecting  the  justices  of  the  borough  of       luainsi 
St^on  Waldetii  which  was  depending  yesterday,   the        £«n. 
Court  took  time  to  look  into  the  several  acts  of  parlia- 
ment, and  cases  referred  to.     Of  the  six  corporation 
justices,  consisting  of  the  recorder,  deputy-recorder,  two 
senior  aldermen,  and  two  other  persons,  it  was  con- 
tended, that  the  last  four  were  disqualified  by  law  from 
sitting  upon  any  appeal  in  any  matter  respecting  the 
poor  laws,  as  being,  in  respect  of  their  inhabitancy  and 
liability  to  be  rated  within  the  borough,  on  that  account, 
incompetent,  and  that  these  being  judicial  acts,  as  per- 
sons interested,  they  were,  in  the  language  of  one  of 
the  cases  cited,  tacitly  excepted.     And  the  case  of  the 
parishes  of  Great  Charte  and  Kenningtouy  2  Str.  ]  1 73., 
and  of  Foxham  Tything^  in  Com.  JFilis,  2  Salk-  607., 

p 

were  relied  on  to  this  effect ;  but,  upon  looking  into  the 
statutes,  43  Eliz.  c.  2.,  16  G.  2.   c.  18.,  and   17  G.  2. 
c»  38.,  we  are  of  opinion  that  the  justices  of  the  bo- 
rough of  Saffron  Walden  are  not  disqualified  from  sitting 
as  a  court  of  appeal  under  the  poor  laws,  on  the  ground 
of  their  being  rated  or  chargeable   with  the  rates  of 
the  place  within  which  their  jurisdiction  is  to  be  exer- 
cised.    By  the  43  Eliz.  c.  2.  s.  8.,  as  head  officers  of  the 
town  corporate,  they  being  justices  of  the  peace,  have 
the  same  authority  within  the  limits  and  precincts  of 
their  jurisdiction,  as  is  limited,  prescribed,  and  appointed 
by  that  act  to  justices  of  the  peace  of  the  county,  ^*  and 
no  other  justices  of  the  peace  are  to  enter  or  meddle 
there."     Being  invested  with  the  like  jurisdiction,  both 
original  and  appellate,  on  the  subject  of  the  poor  laws, 
with  justices  of  the  county,  and  with  the  sort  of  ne  in^ 

tromittant 
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1816.        tromittant  provision  in  their  favour  as  to  its  exercise 
JTT"        which  I  have  last  stated,  there  occurred  in  Michadmas 

The  King  ' 

<^«^     ^  term,  16  G.  2.,  the  case  in  2  Sir.  1 173.,  in  which  it  was 

Ilie  JustioeB  of 

Esnz.  held  that  a  justice  could  not  join  in  removing  a  pauper 
from  his  own  parish.  This  decidon,  in  its  letter,  if  it 
should  continue  to  be  acted  upon  as  a  general  rule  of 
law,  would  have  wholly  disabled  the  justices  of  a  great 
many  towns  corporate  from  acting  in  the  execution  of 
the  poor  laws,  both  in  an  original  and  in  an  appellate 
character,  as  justices  in  respect  to  the  same ;  and  it  is 
fair  to  presume,  from  the  very  nearly  contemporary 
date  of  the  stat.  16  6.  2.  c.  18.  with  this  decision,  that 
this  act  was  introduced  to  obviate  this  inconvenience ; 
for  reciting,  <^  that  doubts  had  arisen,  whether,  accord- 
'  ing  to  the  laws*  and  statutes  then  in  force,  his  miyest/s 
justices  of  the  peace  might  lawfully  act  in  any  case  re- 
lating to  the  parishes  and  places  to  the  rates  and  taxes 
of  which  such  justices  respectively  are  rated  or  charge- 
able," it  enacts,  *^  That  it  shall  and  may  be  lawful  to 
and  for  all  and  every  justice  or  justices  ol  the  peace  for 
any  county,  riding,  city,  liberty,  franchise^  borough,  or 
towh  corporate,  within  their  respective  jurisdictions,  to 
make,  do,  and  execute,  all  and  every  act  or  acts, 
matter  or  matters,  thing  or  things,  appertaining  to  their 
office  as  justice  or  justices  of  the  peace,  so  far  as  the 
same  relates  to  the  laws  for  the  relief,  maintenance,  and 
settlement  of  poor  persons,  or  to  any  other  laws  con- 
cerning parochial  taxes,  levies,  or  rates,  notwithstand- 
ing  any  such  justice  or  justices  of  the  peace  is  or  are 
rated  to  or  chargeable  with  the  taxes,*  levies,  or  rates 
within  any  such  parish,  township,  or  place  affected  by 
,  any  such  act  or  acts  of  such  justice  or  justices  as  afore- 
said.''   HoW(  v;r    inasmuch  as,  from  the  greatness  of 

the 
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the  number  of  justices  of  the  peace  for  counties,  the  1816. 
attendfttioe  of  any  particular  justice  coold  be  spared 
upon  appeals,  it  provides  that  that  act,  or  any  thing  agahut 
thereia  contained,  should  not  anthorize  or  empower  Embk. 
any  justice  or  justices  of  the  peace  for  any  county  or 
riding  at  larg^  to  act  in  the  deterBiziati<xi  of  any  ap« 
peal  to  the  quarter  sessions  for  any  such  county  or 
riding,  fiom  any  order,  matter,  or  thing  relating  to  any 
each  parish,  townsh^  or  place  where  such  justice 
or  jnsticea  of  the  peace  is  or  are  so  charged,  taxed,  or 
chargeable  as  aforesud ;  any  thing  therein  contained  to 
the  ooDtrary  notwithstanding/'  Here^  it  will  be  ob- 
served, that  <*  justices  of  the  peace  for  ckies,  liberties, 
in&chises,  borough  or  towns  corporate,''  who  are  all 
indnded  by  name  in  the  enabting  clause  of  this  statute^ 
are  not  included  in  this  prohibitory  provision  in  the 
case  of  tupipesiSf  which  prohibition  is  confined  expressly 
to  justices  of  the  peace  for  counties  and  ridings  at  large ' 
only.  Hie  stat  176. 2.  c.  38.  s.  5.,  probably  adverting 
to  and  meaning  to  obviate  the  danger  of  admitting  jus- 
tices, under  any  bias  or  iitterest  in  the  subject-matter 
of  the  appeal,  to  sit  upon  such  appeals,  where^  from 
the  smallness  of  the  number  of  the  attending  justices, 
such  bias  or  interest  shall  be  Mkdy  to  operate  with  pre- 
judicial eSed  upon  the  administration  of  justice,  pro-  . 
vides,  ^^  That  in  all  corporations  and  franchises,  which 
have  not  four  justices  of  the  peace,  it  shall  And  may  be 
lawful  for  any  person  or  persons,  in  any  of  the  coses 
aforesaid,  where  an  appeal  is  given  by  this  act,  to  ap-  , 
peal,  if  he  or  they  shidl  think  fit,  to  the  next  general 
or  quarter  sessions  of  the  peace  for  the  county,  ri(Ki]^, 
or  division  wherein  such*  corporation  or  franchise  is 
situate :"  *  where  the  corporation  justices  consisted  of  a 
Vol.  V.  Mm  larger 


518  CASES  IK  MICHAELMAS  TERM 

1816«  larger  nttmber  of  persons  than  four,  thinking  it  pio- 
bably  unnecessary  to  interfere  with  the  ezdnsiTe  joris- 
agmut  diction  on  this  subject,  which  they  deriyed  under  the 
Ensx.  48  Eliz.  c.  2.  s.  8.,  which  has  already  been  obsenred 
upon.  We  are,  therefore^ .  upon  a  view  of  the  pro- 
visions of  the  several  statutes  referred  to  on  this  subject, 
and  adverting  to  their  policy  and  object,  of  opinioa 
that  the  legislature  meant,  in  the  case  of  borough 
justices,  (where  the  whole  number  of  them  was  four  or 
more),  as  in  the  present  case^  to  leave  their  jurisdiction 
under  43  EUz.  entire^  not  curtailed  or  abridged,  from 
suspicions  of  possible  abuse;  a  liberal  confidence  on  the 
part  of  the  legislature,  which  oug^t  to  be  repaid  by  the 
JBOst  perfect  impartiality  and  justice  on  the  part  of  those 
to  whom  such  a  jurisdiction  is^  under  such  circum- 
stances, entrusted. 

Rule  discharged* 


Wtdnuday,  DrATCOTT  OgOmSt  PiLKINOTON. 

November  STOi.  ^^ 

F^^oiffouiioc  rpo  debt  on  bond  the  defendant  pleads  a  4iam  pies, 
plMMftoul-  viz.  a  setK)fi^  for  money  due  on  an  obligaticm,  on 

Uty,  «id  fliga  ,  .       ,  r«^        ,  .     .i«. 

juij^meat  m  a  recoguizance^  and  on  simple  contract    The  plainti^ 

pW,  after  he  ftfter  ruling  the  defendant  to  abide  hff  his  plea,  signed 

^^!o^ide  judgment  as  for  want  of  a  plea.     And,  upon  a  rule  for 

bj  the  plee.  getting  adde  this  judgment, 

Marryatj  who  shewed  cause,  contended,  that  the 
plea  being  a.  sham  plea,  apparent  upon  the  face  of  it, 
for  it  required  different  modes  of  trial,  Jtnight  be  treated 
as  a  nullity;  and  that  the  rule  given  to  abide  by  the 

t  ple^ 
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plea,  was  not  a  waiver  of  the  plaintifip's  right  so  to       1816* 

treat    it.     And  Lodkkari  ▼.  Maekreth  ia\  PenfiM  v.      

Haookins  (6)9  were  cited.  agabut 

Chiityf  contra,  in  support  of  the  rule^  distinguished 
this  from  Pef^bld  v.  HawUnSj  because  there,  the  action 
bring  on  bond,  the  plea  was  pleaded  as  if  to  an  action 
upon  promises.  At  all  events,  the  rule  to  abide  by  the 
plea  b  a  waiver,  being  an  admission  by  the  pbdntiff  that 
it  is  a  plea. 

Lord  Ellenbobouoh  C.  J.  The  Court  has  no  doubt 
that  this  is  a  sham  plea  %  and  would  have  had  no  diffi- 
cnlty  in  dealing  with  it,  had  it  not  been  for  the  rule  to 
abide  by  the  plea»  But  as  the  plaintiff  has  treated  it 
as  a  plea,  by  giving  the  defendant  a  rule  to  abide  by  it, 
he  has  precluded  us,  by  the  terms  of  the  rule,  from 
treating  it  as  a  nullity.  I  should  have  been  glad  to  have 
so  treated  it,  if  I  could. 

Per  Curiam^  Rule  absolute^  with- 

out costs,  {c) 

(a)  6  r.  Ji:  6S].  (*)  2M.4:S.€06. 

(e)  Jhiberfy  ▼.  PkiUipi,  5.P.,  mii^dgdi  on  the  mim  dgf.     Gffird  for 
h«  plaintiff;  Ckiu^  eontriu 


Mm  2 


520 


CASES  IN  MICHAELMAS  TERM 


1$IG. 


Thursdaif, 
Nwember  28th. 


The  costs  of 
conveying  ft 
defendant  to 
fliol  in  execu- 
Son  of  hi. 


fence,  are  rea- 
aonable  costs 
within  statute 
5  &  6  r.  4-  Af. 
c.ll.  f.  9.  tobe 
allowed  to  the 
prosecutor 
where  the  in- 
dictment has 
been  remoTed 
bj  certioian. 


The  King  against  Gilbie. 

/2ILBIE  was  inditiled  for  a  misdemeaaor  at  the 
Northumberland  quarter  sessions,  and  removed  tbe 
same  by  certiorari  into  this  Court,  and  was  afterwards 
found  guilty,  and  sentenced  to  two  years'  impriaoranent 
in  the  gaol  for  that  county ;  in  execution  of  which  sen- 
tence he  was  conveyed  thither  at  the  prosecutor's  ez- 
pence.  The  Master,  on  taxing  the  costs,  allowed  this 
expence  to  the  prosecutor.  A  rule  nid  haviog^  been 
obtained  for  the  Master  to  review  his  taxation. 


Scarlett  and  Deacon  shewed  causey  and  ttgued«  that 
this  allowance  was  warranted  by  stat  bhBW.^iL 
c«  11.  ^.  S.,  which  enacts,  ^  That  if  the  defendant  pro- 
secuting the  certiorari  be  convicted  of  the  ofeice  tox 
which  he  was  indicted,  the  Court  of  King^s  Bench  shall 
give  reasonable  costs  to  the  prosecutor.**  And  th^ 
urged,  that  if  the  indictment  had  been  left  with  the 
sessions  this  expence  would  not  have  been  incurred, 
because  the  defendant  would  have  been  on  the  qpot; 
wherefore,  it  was  by  the  defendant's  own  act,  who  re^ 
moved  the  indictment,  that  the  cost  was  incurred ;  and 
it  is  a  part  of  the  reasonable  costs.  The  prosecutor,  in 
discharge  of  his  duty,  had  a  right  to  see  that  the  sen- 
tence of  the  Court  was  executed. 


Chittjfj  contra,  maintained,  that  the  statute  Wml^iL 
did  not  contemplate  costs  such  as  the  present,  iior,  in- 
deed, any  costs  after  judgment.    And,  as  to  the  de- 
fendant 
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fendant  being  the  occasion  of  this  expence^  the  sentence      18I6. 

nnf^t  as  well  have  been  to  the  prison  of  this  court  as 

to  the  county  gaol.    The  place^  therefore^  of  imprison-       agabut 

ment  was  the  act  of  the  Court.    The  recognizance  of 

the  defendant  extends  to  the  costs  of  the  trial,  and  not 

of  execution.    And  he  cited  Bex  t*  CMsejf  (a),  and 

Qfteen  t.  Sumers.  (b) 

Lord  EiXENBOBouGH  C.  J.  Under  the  terms  of  the 
recognizance  the  defendant  was  bound  to  pay  aU  reason- 
able costs.  Hiese  costs,  if  not  immediatdy  occasianed 
by  the  certiorari^  were  certainly  incurred  in  conse- 
quence of  it.  If  the  indictment  had  remained  bdow, 
no  such  expence  would  haye  been  incurred.  The 
defendant's  own  act,  therefore,  may  be  said  to  have  oc- 
casioned the  expence.  It  is  reasonable  that  the  defend* 
ant  should  bear  the  expence  for  which  no  odier  fond 
is  provided. 

Batlkt  J.  It  is  a  part  of  the  prosecution  to  carry 
it  to  its  1^1  conclusion. 

Per  Curiam^  Rule  discharged. 

(•)  Chip.  786.  (k)  Mfr.55. 
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1816. 


REGULA  GENERALI& 

Wednesday  next  after  15  da3rs  of  St. 

57  Geo.  S. 


Whxreas  by  a  role  made  in  this  court  in  TVm/y 
term  now  last  past,  it  was  ordered  (among  other  things), 
that  the  marshal  of  the  Marshalsea  of  this  Court  pre- 
sent to  the  Judges  of  this  Court,  in  their  chamber  at 
JFestminsteT'haUf  within  the  Jlrst  Jbur  days  of  ereiy 
term,  a  list  of  all  sudi  prisoners  as  are  snpersedeablc^ 
shewing  as  to  what  actions,  and  on  what  account  they 
are  so,  and  as  to  what  actions  (if  any)  they  still  remain 
not  supersedeable.  And  whereas  it  sometimes  happens 
that  prisoners  who  would  be  supersedeable,  according 
to  the  general  rules  and  practice  of  the  Court,  may  not 
be  entitled  to  their  supersedeas  or  discharge,  by  reason 
of  some  special  matter  unknown  to  the  marshal ;  and  it 
is  expedient  that  such  special  matter  should  in  all  cases 
be  made  known  to  the  marshal,  in  order  to  the  better 
preparing  the  lists  required  by  the  said  recited  rule. 
Now  it  is  hereby  ordered  by  the  Court,  that  if  by  rea- 
son of  any  writ  of  error,  special  order  of  the  Court, 
agreement  of  parties,  or  other  special  matter,  any  pri* 
soner,  now  or  hereafter  to  be  detained  in  the  actual 
custody  of  the  marshal,  be  not  now  or  hereafter  may 
not  become  entitled  to  a  supersedeas  or  discharge  to 
which  such  prisoners  would,  according  to  the  genersl 
rules  and  practice  of  this  Courts  be  otherwise  entitled 
for  want  of  declaring,  proceeding  to  judgment  or  chaig- 

ing 
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iog  in  execution  within  the  times  prescribed  by  such  1816. 
general  rules  and  practice  then  and  in  every  such  case^ 
the  plainti£F  or  plaintifi  at  whose  suit  such  prisoner 
now  is  or  hereafter  may  or  shall  be  so  detained  in  cus- 
tody shall,  with  all  convenient  speed,  give  notice  in 
writing  of  such  writ  of  error,  special  order,  agreement, 
or  other  special  matter,  to  the  marshal,  upon  pain  of 
losing  the  right  to  detain  such  prisoner  in  custody  by 
reason  of  such  special  matter.  And  the  marshal  shall 
forthwith,  after  the  receipt  of  such  notice  cause  the 
matter  thereof  to  be  entered  in  the  books  of  the  prison, 
and  shall  ako  present  to  the  Judges  of  this  court,  from 
time  to  tim^  a  list  of  all  the  prisoners  to  whom  such 
special  matter  shall  relate^  sheiring  such  special  matter, 
together  with  the  list  of  prisoners  supersedeabl^  as  re- 
quired by  the  said  recited  rule. 
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ABANDONMENT. 
See  Insurance,  2.  8. 7. 

ACCEPTANCE. 

See  PjLEADlNO,  S. 

ACCOUNT  STATED. 
See  Evidence,  2. 

AFHDAVIT. 
An  affidavit  of  debt  for  money  lent 
and  for  goods  sold  and  delivered, 
and  for  work  and  labour  is  irregu- 
lar, if  it  omit  to  state  that  it  was 
"  at  the  instance  ^nd  request  of 
defendant,"  although  it  state  that 
it  was  <<  to  and  for  his  use,  and  on 
Ins  behalf."  Dumford  v.  Messiter, 
M.57GS.  Page446 

AGENT. 

See  Bills  op  Exchange,  3.  Pkin- 
ciPAL  AND  Agent. 

ANNUITY. 

I.  If  a  bond  and  warrant  of  attorney 
and  indenture  be  made  to  secure  an 
annuity,  the  memorial  of  the  bond 
and  warrant  of  attorney  need  not 
express  for  whose  life  the  annuity 
Vol.  V. 


is  granted,  if  It  be  expressed  in  the 
memorial  of  the  indenture,  which 
recites  the  said  bond  and  warrant 
of  attorney,  for  whose  life  the  said 
annuity  is  granted.  Ranger  v.  the 
Earl  of  Chesterfield,  E.  56  G.  3. 

Page  2 
2.  Where  an  annuity  was  secured  by 
bond  and  warrant  of  attorney,  and 
by  indenture  charging  lands,  and 
the  indenture  stated  the  annuity  to 
be    granted   in    consideration    of 
1050/.  paid  by  the  grantee  to  the 
grantor,  on  which  was  indorsed  a 
receipt  for  the  money  from  the 
grantee,  by  payment  of  T.  if.  his 
agent,  and  tne  indenture  also  con- 
tained a  proviso,  that  execution 
should  not  be  taken  out  upon  the 
warrant  of  attorney  until  40  days 
after  the  day  limited  for  payment 
of  the  annuity ;  and  the  memorial 
set  forth  the  bond  with  its  date, 
and  the  indenture  as  bearing  even 
date  therewith,  but  omitted  any 
mention  of  the  proviso :  Held  that 
the  memorial  sufficiently  contained 
the  date  of  the  indenture,  and  need 
not  set  forth  the  proviso  :  and  that 
the  receipt  coupled  with  the  inden- 
ture, sufficiently  described  the  per- 
son by  whom    the    consideration 

N  n  was 
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AWARD. 


BAIL.    * 


was  paid.     Doe  dem.  Mason  and 
Others  v.  Phillips,  M.  57  G.  3. 

Page  369 
APPEAL. 

1.  An  appeal  against  oyerseer's  ac- 
counts must  be  to  the  next  general 
quarter  sessions,  after  the  allow- 
ance of  the  accounts.  The  17  G.  2. 
c.  38.  s>  4'.  is,  in  this  respect,  a  re- 
peal of  the  is  Eliz,  c.  2.  s.  6.  Rex 
V.  The  Justices  of  Worcestershire , 
M.  57  G.  3.  457 

Where  corporation  justices  con- 
sist of  a  greater  number  than  four, 
an  appeal  lies  to  them  at  sessions 
against  a  poor  rate,  although  there 
be  less  than  four  who  are  devoid  of 
interest  in  the  question.  Rex  v. 
The  Justices  ofEssex^  M.  57  G.  3, 
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APPRENTICE. 

An  infant  may  bind  himself  appren- 
tice by  indenture,  because  it  is  for 
his  benefit;  and,  though  he  be  a 
pauper  in  the  parish  workhouse  at 
the  time  of  the  binding,  and  the 
parish  officers  pay  the  premium, 
yet  it  is  not  necessary  that  they 
should  sign  the  indenture,  or  that 
the  justices  should  assent  thereto, 
if  the  apprentice  be  not  a  parish 
apprentice  within  the  meanmg  of 
the  Stat.  43  Eliz.  c,  2.  The  ^ing 
v.  The  Inhabitants  of  Arundel,  T. 
56  G  3.  257 

ATTORNEY. 

See  Practice,  4. 

An  attorney  does  not  lose  his  privi<« 
lege  by  neglecting  to  renew  his 
certificate  at  th$  expiration  of  his 
former  certificate,  if  he  renew  il 
within  the  space  of  one  year. 
Skirroto  v.  Tagg,  T.  56  (?.  3.    281 

AWARD. 

Submission  to  the  arbitrament  of 
twoy  and  in  case  diey  disagree,  to 


the  umpirage  of  a  third,  so  that 
tlie  arbitrators  made  their  award 
on  or  before  a  day  certain,  and  the 
umpire,  if  they  should  differ,  before 
a  subsequent  day :  and  the  umpire 
made  his  awara  before  the  time 
given  to  arbitrators  expired :  Held 
that  the  umpirage  need  not  state 
that  the  arbitrators  had  disagreed. 
Sprigens  v.  T.  Nash  and  H.  Nash, 
T.  66  G.  3.  Page  193 

2.  An  award  made  by  a  barrister  to 
whom  all  matters  in  difference  are 
referred  by  an  order  of  Nisi  Prius, 
is  final  between  the  parties,  unless 
for  some  objection,  apparent  on 
the  face  of  the  award,  or  something 
amounting  to  misconduct  be  im- 
putable to  the  arbitrator.  Shamum 
V.  Bell  ,and  Annihert  Af.  57  G.  S. 

5(H 

BAIL. 

1.  Where  plaintiff  held  defendant  to 
bail  before  the  cause  of  action  ac- 
crued, and  afterwards  discontinued 
and  paid  costs,  and  then  arrested 
him  de  novo  for  the  same  cause, 
afber  it  accrued;  the  Court  dis- 
charged defendant  on  common 
b^il.  Wheekoright  v.  JosqA,  E. 
56  G.  3.  93 

2.  A  sheriff  is  bound  to  let  his  pri- 
soner, arrested  upon  mesne  process, 
at  largie,  upon  reasonable  sureties ; 
and  a  bond  witK  five  sureties,  three 
of  whom  are  respectively  worth 
more  than  the  penalty  of  the  bond, 
is  sufficient,  though  the  okh^  two 
are  worth  less  than  the  penalty. 
The  addition  gf  another  obligor 
after  the  bond  has  been  executed, 
but  before. the  sheriff  has  accepted 
it,  with  the  assent  of  the  sheriff 
and  the  prior  obligors,  does  not 
vacate  the  bond,  or  make  a  new 
stamp  necessary.  MaUony.Bootky 
T.56G.S.  225 

S«  In  order  to  found  proceecybgs 
against  the  bail  in  the  actioDy  the 
ca.  sa.iikU8i  be  entered  la  tli9  bod^ 

at 


BANKRUPT. 

at  the  sheriff's  office,  kept  there 
for  that  purpose.     Hutton  v.  Beu- 
r    ben,  T.  56  G.  3.  Page  3*23 

4.  In  debt  on  a  recognizance  of  bail 
taken  hi  C,  J3..  where  plaintiff  had 
recovered  in  the  original  action  a 
sum  exceeding  the  sum  sworn  to, 
this  Court  staid  the  proceedings 
against  the  bail  on  payment  of  the 
debt  sworn  to,  with  interest  and 
costs.  Wheelwright  v.  Simonst  Bail 
o/Fles.    M.  57  G.  S.  51 1 

BANKRUPT. 

See  £viDBNCB>  4.    Pleading,  4. 
PaOPBRTYy  2.    Sbt-off,  2. 

1.  A  covenant  in  an  Indenture  made 
between  A.  and  B,  (assigning  to 
A.  ^501.  payable  under  articles 
of  agreement  by  /.  S.  to  B,  by  in- 
stalments) that  in  case  the  said 
sum,  or  any  instalment  thereof, 
should  not  be  paid  to  A.  at  the 
times  and  in  the  manner  provided 
for  by  the  articles,  B.  would,  upon 
demand,  pay  to  A*  the  said  sum, 
or  so  much  thereof  as  should  not 
be  paid  at  the  times,  &c.,  was  held 
not  to  be  discharged  by  the  bank- 
ruptcy of  B.  as  to  any  instalments 
accruing  due  after  the  bankrupt- 
cy :  this  not  being  a  matter  prove- 
able  under  the  commission,  either 
by  *.  9.  or  s*  17.  of  49  G.  3. 
c.  149.  Hoff'ham  v.  Foudrinierf 
E.B6G.S.  21 

2.  A  creditor,  being  ignorant  that 
an  act  of  bankruptcy  had  been 
committed  by  his  debtor,  executed 
a  composition  deed  for  the  amount 
of  his  debt,  and  received  a  divi- 
dend under  it:  Held,  that  he 
might,  notwithstanding,  become  a 
petitioning  creditor,  in  respect  of 
the  original  debt.  Doe  on  the  De- 
ntise  of  Pitcher  v.  Anderson  and 
Another,  T.56G.3.  161 

3.  Where  one  of  two  partners,  who 
were    country    bankers,    became. 
iNmkruptSy  and  defendants,  being! 
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holders  of  their  notes,  obtained 
payment  of  part  of  them  from  the 
London  banlcer,  at  whose  house 
they  were  payable,  out  of  the 
Ainds  in  their  hands  belonging  to 
the  country  bank,  and  the  solvent 
partner,  knowing  of  the  bankrupt- 
cy, procured  a  debtor  to  the  firm, 
to  give  his  bill  }n  part  satisfaction 
of  his  debt,  and  iildorsed  and  de- 
livered the  «ame  to  defendants,  in 
payment  of  the  residue  of  the 
notes  in  their  hands,  and  afterwards 
became  bankrupt :  Held,  that  the 
assignees  could  not  recover  from 
defendants  the  monies  so  paid  to 
.  them  by  the  London  banker,  nor 
the  proceeds  of  the  said  bill.  D. 
Harvey  and  Others,  Assignees  of 
M.  B.  Harvey,  and  L  W,  Harvey, 
Bankrupts,  v.  Crickett  and  Others, 
M.  57  G.  3.  Page  336 

4.  An  overseer  of  the  pour  Is  dis- 
charged by  his  bankruptcy  and 
certificate  from  a  debt  due  in  re- 
spect of  a  sum  of  money  in  his 
hands,  as  overseer  at  the  time  of 
his  bankruptcy,  altliough  this  hap- 
pen before  the  expiration  of  his 
year  of  office,  before  which  time 
hb  cannot  be  compelled  to  account. 
Rex  V.  Tucker,  M.  57  G.  3.      508 

BARREN  LAND. 
See  TiTHS. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Pleading,  3.  Variance,  1. 
Witness. 

1.  A  country  banker,  with  whom  a 
bill  of  ^diange,  payable  in  Lon- 
don,  is  deposited,  has  an  entire  day 
after  receiving  notice  of  its  dis« 
honour,  to  transmit  the  same  to  his 
customer,  so  that  notice  by  the 
next  day's  post,  though  it  be  not 
the  next  post,  will  be  time  enough : 
therefore  wheie  the  indorsee  of  a 
N  n  2  biU 
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bill  payable  at  a  banker's  in  Lon- 
don,  deposited  it  with  his  bankers 
in  the  country,  who  caused  it  to  be 
duly  presented  for  payment  on  the 
14th,  when  it  was  dishonoured,  and 
notice  sent  by  the  post  to  the 
country  bankers  on  the  15th,  which 
reached  them  on  the  morning  of 
the  I7th  (being  Sunday),  and  they 
on  the  next  day^  sent  notice  by  the 
post  to  the  indorsee,  but  not  before 
twelve  at  noon,  at  which  time  the 
post  set  out  for  the  place  where 
the  indorsee  resided:  Held  that 
this  notice  was  within  time.  Bray 
and  Others  v.  Hadwen,  £•  56  G  3. 

Page  68 

2.  The  drawer  of  a  bill  of  exchange 
is  not  discharged  by  the  want  of 
.notice  of  non-acceptance,  where 
the  bill  has  passed  into  the  hands 
of  a  bond  jfide  indorsee  for  value, 
who  had  no  knowledge  of  the  dis- 
honour. Dunn  and  Another  v. 
0*Keeffey  in  error,  T.  56  G.  3.   282 

S.  An  agent  to  a  country  bank,  to 
whomplaintiCPsentasum  of  money, 
in  order  to  procure  a  bill  upon 
London,  drew  in  his  own  name  for 
the  amount  upon  the  firm  in  Lon^ 
don,  the  two  firms  being  the  same : 
Heldy  that  the  agent  was  liable  as 
drawer*  although  plaintiff  knew  that 
he  was  agent,  and  supposed  that  the 
bill  was  drawn  by  him  as  such,  and 
on  account  of  the  country  bank, 
to  which  the  agent  paid  over  the 
money.  Leadbitter  v.  Farrow,  M. 
57  G.  3.  S4f5 

BILL  OF  SALE. 
See  Stamps,  2. 

BONA  NOTABILIA. 

Probate  in  the  Court  of  the  arch- 
deacon of  Sudbury,  to  whom  the 
bishop  granted  full  power  to  prove 
the  wills  of  all  persons  deceased, 
within  the  archdeaconry,  was  held 
good,   the   testator   having  died 


within  the  said  archdeaconry ;  al- 
though he  was  possessed  of  a  term 
of  years  in  lands  lying  within 
another  archdeaconry  in  the  same 
diocese.  Rex  v.  W*  Yonge,  D.  D. 
E.  56  G.  3.  Page  119 

BOROUGH. 
See  Justices. 

CHURCH  RATE. 

Under  5S  G.  3.  c.  i27.  s,  7-  a  party 
summoned  before  two  justices  for 
non-payment  of  a  church-rate,  may 
give  them  notice  that  he  disputes 
the  validity  of  the  rate,  or  his  lia- 
bility to  pay  the  same,  although  no 
proceeding  is  commenced  in  the 
Ecclesiastical  Court ;  and  where  a 
party  so  summoned,  told  the  jus- 
tices that  he  would  bring  an  action 
against  any  person  who  ventured 
to  levy  the  rate,  as  he  thought  he 
had  no  right  to  pay,  because  he 
had  no  claim  to  or  seat  in  the 
chapel :  Held  that  this  was  suffi- 
cient notice.  Rex  v.  The  Chapd- 
wardens  of  Milnrow,   T.  56  G.  3. 

248 

COMPOSITION. 
See  Bankrupt,  2. 

CONDITION. 

The  condition  of  a  bond,  which  re- 
cited the  purchase  from  IF.  by 
plaintiffs  of  lands,  was  to  save  them 
and  the  lands  harmless  from  all 
manner  of  mortgages,  judgments, 
extents,  executions,  and  otner  in- 
cumbrances, had  and  obtained,  or 
thereaHer  to  be  had  and  obtained, 
by  T.  T.  or  any  other  person  ;  and 
it  was  held  to  bind  the  obligor 
against  the  wrongful  entry  of  T.  T., 
being  particular  against  we  acts  of 
a  particular  person.  Nash  and 
Another  v.  Palmer,  Af.  57  G.  S. 

874 
CON- 
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CONVICTION, 

Tito  justices  may  proceed  under 
12  G.3.  C.61.  sA8.  to  adjudge  a 
forfeiture  of  gun-powder  unlaw- 
fully conveyed  to  tne  person  seiz- 
ing the  same ;  but  the  conviction 
must  shew  that  the  person  to  whom 
it  is  adjudged  is  the  person  who 
seized,  its  being  adjudged  to  T.  G*f 
the  person  who  seized  the  same^ 
without  more,  is  insufficient.  Rex 
ir.  Thomas  Smiih,  E.  56  G.  S. 

Page  133 

2.  Upon  a  conviction  under  statute 
5  Ann.  c.  14.  s.  2.  against  a  carrier 
for  havin?  game  in  his  possession, 
it  is  sufficient  if  in  the  information 
and  adjudication,  the  qualifications 
mentioned  in  statute  22  and  23 
Car.  2.  c.  25.  s.  3.  be  negatived, 
without  negativing  them  in  the  evi- 
dence.  Rex  V.  Turner^  T.  56  G.  3. 

206 

3.  A  conviction  by  two  justices  under 
statute  17  G.  2.  c.  38.  upon  com- 
plaint of  the  overseers  of  a  parish 
against  the  late  overseer,  for  refus- 
ing and  neglecting  to  delivisr  over 
to  them  a  certain  book  belonging 
to  the  parish  called  the  Bastardy 
Ledger,  convicting  him  of  the  said 
offence*  and  adjudging  that  he 
should  be  committed  to  the  com- 
mon gaqL  to  be  safely  kept  until 
he  shoula  have  yieldea  up  all  and 
every  the  books  concerning  his  said 
office  of  overseer  belonging  to  the 
parish,  was  held  void,  as  to  the  ad- 
judication respecting  the  imprison- 
ment, for  excess,  the  same  extend- 
ing beyond  what  was  previously 
required  of  the  person  convicted  ; 
and  a  warrant  of  commitment, 
founded*  Xin  this  conviction,  and 
directing  the  gaoler  to  keep  him 
in  the  terms  of  the  adjudication, 
was  also  holden  void  in  toto,  for 
which  trespass  and  false  imprison- 
ment would  lie  against  the  justices^ 
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although  the  conviction  had  not 
been  quashed.  Groome  v.  ForreS" 
ter,  D.D,  and  Another,  T.  66  G.  3. 

PagQ314 

COPYHOLD. 

See  SUBREKDER. 

CORONER. 
See  PRACTICE}  1. 

COSTS. 
Sw  Practice,  2. 

1.  Compensation  for  loss  of  time  dis- 
allowed to  two  merchants  coming 
from  abroad  as  witness^.  Moor 
v.  Adam,  E.  56  G.  3.  156 

2.  The  Court  will  not  compel  a  fo- 
reign ambassador  to  give  security 
for  costs.  The  Duke  de  MordeU 
lano  V.  Christin,  M.  57  G.  3.     503 

3.  After  final  judgment,  defendant  is 
too  late  to  apply  to  tibe  Court  un- 
der the  court  of  request's  act,  in 
order  to  deprive  the  plaintifP  of 
costs.  Cakert  v*  Everard^  M. 
57  G.  3.  510 

if.  The  costs  of  conveying  a  defend- 
ant to  gaol  in  execution  of  his  sen- 
tence, are  reasonable  costs  within 
statute  5  8c6  JV.Sf  M.c.  11.  s.  3. 
to  be  allowed  to  the  prosecutor 
where  the  indictment  has  been  re- 
moved by  certiorari.  Bex  v.  Gil' 
bie,M.57G.S.         ^  520 

COVENANT. 

■  * 

See  Condition. 

Where  I.  B.y  being  seised  in  fee, 
conveyed  to  defendant  and  7*.  J. 
their  heirs  and  assigns,  to  the  use 
that  /.  B.  his  heirs  and  assigns, 

'  might  have  and  take  to  his  use  a 
rent  certain,  to  be  issuing  out  of 
the  premises,  and  subject  to  the 
said  rent,  to  the  use  of  defendant, 
his  heirs  and  assigns,  and  defend- 
ant covenanted  with  /.  B.,  his  heirs 
Nn  3   ^  and 
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^nd  assigns^  to  pay  to  )iim,  his 
heirs  ^na  assigns,  the  saii  rent, 
ana  Iq  build  within  one  year,  one 
or  more  messuages  on  the  pre- 
mises for  better  securing  the  said 
rent,  and  J.  S.  within  one  year 
demised  the  said  rent  to  plaintiffs 
for  1000  years:  Held,  that  cove- 
nant would  not  lie  for  the  plaintiffs 
for  nonpayment  of  the  rent,  or  for 
Dot  building  of  the  messuages,  for 
the  covenant  was  personal  to  /.  B, 
Milnes  and  Others  v.  Branch,  M. 
57  G.  3.  Page  41 1 

DESCENT. 

See  JDevise,  1. 

DEVtSE. 

L  Devise  of  his  estates  to  his  wife 
for  life,  £Lnd  after  her  decease  to 
his  so^  (his  heir  at  law)  charged 
with  the  yearly  paymeot  of  100/. 
to  his  daughter  lor  her  life,  and  at 
her  decease  with  thp  sum  qf  1500/. 
to  be  aivided  among  her  children ; 
or  it  (10  chikU  to  be  disposed  of  as 
she  should  direct ;  and  in  default 
of  payment  of  either  ot  the  said 
sums  within  the  time  appointed, 
to  G.  T.,  his  heirs,  administrators, 
and  assigns,  in  trusty  to  raise  the 
lOO/.  out  of  the  rents  and  profits, 
and  the  1500/.  by  sale  or  mortgage 
of  fi.  sufficient  port  of  the  lands, 
and  subject  to  the  said  charKes 
and  trust  to  his  said  son,  his  heirs, 
executors,  administrators,  and  as- 
signs :  Held,  the  son  took  by  de- 
scent and  not  by  purch^e.  CAop- 
/m,  Clerk,  v.  Leroux^  E,  5^  G.  S- 

2.  Devise  to  W>  one  of  the  sons  of 
ray  sister  A.  W.j  before  marriage 
for  his  natural  life,  and  ^rom  and 
afler  his  decease  to  the  heirs  of 
the  body  of  W.  lawfully  issuing,  in 
such  shares  as  ^F.,  by  deed  or  will, 
shall  appoint,  and  for  want  of  such 
appointment,  to  the  heirs  of  the 
body  of  W,  lawfuDy  issuiiig,  share 
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and  share  alike,  as  tenants  in  com- 
mon, arid  if  but  one  child,  the 
whole  to  such  child ;  and  for  want 
of  such  issue,  to  my  right  heirs  for 
ever*.  Held,  that  n^.  and  his  chil- 
dren, who  were  born  aff  er  th^  d^ath 
pf  testator,  took  only  estates  for 
life.  Doedem.  Wright  and  Others, 
V.  Jesson  and  Others,  p,  56  G-  S. 

.  ", Devise  of  the  interest  of  all  my 
{and  property,  whether,  houses, 
bank-8toc\',  qr  cash,  after  discharg- 
ing my  debts,  to  my  wife ;  and 
^ffer  her  demise  to  my  brother  W. 
for  life,  but  not  to  cut,  tkll,  or  de- 
stroy any  thing  of  the  estate ;  and 
after  his  decease  into  my  sister  C.'« 
family,  to  go  in  heirship  for  ever:" 
Held,  that  the  real  estate  passed 
in  entirety  to  the  eldest  soq  and 
heir  of  C.  in  fee.  ,  Doe  dem^  Cttat- 
latva^y.  Smith  and  ff'ife,  E.  55  G.3. 

196 
>  Where  testajtrix  beins  seised  in 
fee  of  an  undivided  iifln  part,  and 
of  a  moiety  of  another  undivided 
fifth  oart.  devisee  •*  my  share  of 
the  Castile  and  other  estates,  situ- 
ate at  C.  and  now  in  the  occupa- 
tions of  T.  and  C.  to  my  sister, 
C  W.,**  this  was  held  to  pass  ajee. 
The  Rev,  Samuel  Paris,  Ckrk, 
Thomas  Arnold,  Ann  fVoHs, 
fVidotv,  Elizabeth  ^atts^andtienru 
Watts,  Plaintiffs  ;  and  George  Mi- 
ter, William  Deeming,  ana  Caro^ 
line,  his  iaife,.  Defendants,  M. 
57G.S.         .  i08 

Devise  to  /.  N.,  his  heirs,  and  as- 
signs for  ever,  and  if  /•  M  shall 
happen  to  die  without  any  issue  of 
his  Dody,  lawfully  begotten  op  the 
body  of  his  present  wife,  or  df  any 
subseauent  wife  or  wives,  the  lands, 
&c,,  afore  given  to  /•  Nn,  and  his 
heirs  after  the  death  of  /.  M,  and 
his  wife  or  wives  aforesaid,  shall 
go  and  remain  to  all  the  children 
of  M'  Ji>9  share  and  share  ^e, 
to  hold  as  teniants  m  common: 

Held, 


DISTRESS. 


EVIDENCE. 
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Held,  that  7.  N.  having  died  with- 
out issue  in  the  lifetime  of  the  tes- 
tatriX)  leaving  a  widow  who  survived 
testatrix^  the  remainder  to  the 
children  of  M^  Z).,  which  would 
have  been  a  contingent  remainder 
if  /.  N.  had  survived  testatrix, 
might  take  effect  as  an  executory 
devise^  so  as  to  preserve  the  limit- 
ation to  the  children  of  M.  p., 
and  that  the  children  of  Af.  Z)., 
living  at  the  death  of  testatrix,  to- 
gether with  an  afterborn  child,  took 
an  estate  for  life  in  equal  shares, 
at  the  death  of  the  widow  of  /.  N.y 
and  that  the  shares  of  such  of  the 
children  as  died  after  testatrix,  and 
before  the  widow  of  7.  N.f  did  not 
pass  to  the  survivors,  but  went  to 
the  heir  at  law  of  testatrix.  Doe 
dem,  Scoit  and  Others  v.  Roach  and 
Olhersy  Af.  57  G.  3.  Page  482 
6.  Devise  to  the  use  of  trustees  in 
fbe,  in  trust  (after  payment  of 
debts)  to  receive  the  rents  for  the 
benefit  of  her  brother  M.  S.t  his 
wife  and  children,  all  or  any  of 
them,  during  his  life,  as  they  should 
think  proper,  and  after  his  decease, 
in  trust  for  her  nephei^,  &c. :  Held, 
that  Af.  S.f  who,  afler  the  death  of 
testatrix,  by  permission  of  the  trus- 
tees, occupied  until  his  death,  a 
cottage  in  the  township  where  the 
Itods  devised  were  situate,  did  not 
acquire  a  settlement  thereby,  the 
rents  and  profits  of  said  lands 
having  been  insufficient  to  pay  tes- 
tatrix's debts ;  and  Af.  S.,  at  the 
testatrix's  decease,  and  from  that 
time  until  his  own  depease,  being 
an  uncertificated  bankrupt.  Rex 
V.  The  Inhabitants  of  Darlington, 
M.  57  0.  S«  493 

DISTRESS. 

See  Fraudulent  Removal. 

The  statute  11  G.  2.  c.  19.  empower- 
ins  landlords  to  follow  goods  frau- 
dulently and  clandestinely  carried 
off  the  premises  withiB  ^  dayS; 


applies  to  the  goods  of  the  tenan; 
only,  and  not  those  of  a  stranger  t 
wherefore  a  plea  justifying  the  fol- 
lowing goods  off  the  premisesi  and 
distraming  them  for  rent  arrear, 
must  shew  that  they  were  the 
tenant's  goods.  Thornton  v.  Adams 
and  Others,  E.  56  G.  3.     Page  SB 

DOCKAGE  RATE.      - 

By  the  Liverpool  dock  act,  51  G.  3. 
c»  143.  (Local  and  Personal)  a  ship 
which  cleared  outwards  from  that 
port  to  St,  DomingOf  where  she 
discharged  her  cargo,  reloaded  for 
London^  and  there  discharged  that 
cargo,  loaded  again  for  Liverpool, 
and  arrived  there  with  the  last 
ipentioned  cargo,  was  held  liable 
to  pay  a  dockage  rate  according  to 
the  rate  payable  from  London  only, 
and  not  from  St.  Domingo.  The 
Trustees  of  the  Liverpool  Docks  v. 
Gladstone  and  Another^  Af.  57  G  8. 

328 

EJECTMENT. 
See  Practice,  6. 

EVIDENCE. 

See  Power,  2.  Quo  Warranto 
Variance* 

1.  A  judgment  in  ejectment  upon  the 
several  demises  of  two,  was  held 
to  be  evidence  to  support  trespass 
quare  claus.  fre^.  brought  by  tnem 
jointly.  Chamer  ana  Plest&as  v. 
Clin^o  and  Willett,  E.  56  G.  3.   64 

2.  Proof  of  the  acknowledgment  of 
one  item  of  debt  only,  is  good  to 
support  a  count  iipon  an  account 
stated.  Highmore  v.  Primrose,  E. 
56  G.  3.  65 

3.  Entries  in  the  minute  book  of  the 
Quarter  Sessions  for  London,  that 
/.  T.  was  a  prisoner  (on  a  day  cer- 
tain) for  debt  in  the  Fleet  Prison, 
and  was  discharged,  and  that  C 
was  chosen  assignee  of  his  estate, 

Nn  4  together 
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together  with  proof  of  the  assign- 
ment, and  that  /.  T,  took  the  oath 
prescribed  by  the  51  G.S.  c.  125. 
(Insolrent  Act)  upon  being  dis- 
chargedy  were  held  sufficient  to 
support  the  title  of  C.  claiming  in 
ejectment  as  assignee  of  the  estate 
of/.  2\  under  the  said  act^  without 
proving  that  /.  T.  was  a  prisoner  on 
the  day  mentioned  in  the  said  act. 
Doe  dem,  Cookson  v.  W,Thorp,  E, 
56  G.  S.  Page  72 

4*  A  writ  of  supersedeas  reciting 
that  a  commission  of  b^nlcruptcy 
issued  on  a  day  certain,  is  evidence 
to  shew  that  such  a  c#mmission 
issued  on  that  day.  Gerois  and 
Others^  Assignees  qf  Abrahanif  a 
Bankrupt,  v.  The  Company  qfPro^ 
prieiors  of  the  Grand  fVesiem  Ca- 
nal, E.  56  G.  3.  76 

5*  In  covenant,  upon  non  est  factum, 
with  a  notice  of  set  off,  the  defend- 
ant cannot  go  into  evidence  upon 
the  set-off.  Oldenshatv  v.  Thomp- 
son,  T.  56  G.  3.  164< 

FELONY. 

The  statute  4>2  6. 3.  c.  85.  for  trying 
and  punishing  in  Great  Britain 
persons  holding  public  emj^loy- 
ments  for  offences  committed 
abroad,  does  not  extend  to  felonies. 
The  King  v.  Shatoej  M.  57  G.  3. 

403 
FINE  AND  NON-CLAIM. 

Devise  to  trustees  in  fee,  in  trust  to 
permit  A*  if.  to  receive  the  rents 
and  profits  for  life;  remainder  to 
fF.  H.  in  tail ;  remainder  to  /.  S» 
in  fee :  Held,  that  a  fine  with  pro- 
clamations, levied  by  W*  H,  to  a 
stranger  in  the  life  time  of  A»  i/., 
was  void ;  and  therefore,  the  heir 
of  /.  S.  was  not  barred  by  non- 
claim  and  want  of  entry.  Doe 
dem.  James  and  Wife  v.  Harris, 
M.  51  G.  3.  326 

FLAG  OFFICER. 
See  Freight. 


FRAUDULENT  REMOVAL. 

A  creditor  may,  with  the  assent  of  a 
debtor,  take  possession  of  the  goods 
of  his  debtor,  and  remove  them 
from  the  premises,  for  the  purpose 
of  satisfying  a  bon4  fide  debt,  with- 
out incurring  the  penalty  of  stat. 
11  G.  2.  c.  19.  «•  3.  against  persons 
assisting  the  tenant  in  removing  his 
goods  from  the  premises ;  although 
the  creditor  takes  possession  know- 
ing the  debtor  to  be  in  distressed 
circumstances,  and  under  an  ap- 
prehension that  tiie  landlord  will 
distrain.  Bach  v.  Meats  and  An» 
other,  T.  56  G.  3.  Page  200 

FREIGHT. 

See  Insurance,  3. 

A  flag  officer  commanding  on  a 
foreign  station,  is  not  entitled  to 
any  share  of  the  freight  paid  by 
private  merchants  to  the  captain  of 
a  ship  of  war,  for  the  conveyance 
of  private  treasure  on  board  the 
said  ship  to  this  countiy,  in  pursu- 
ance of  orders  issued  to  the  captain 
by  the  flag  officer,  under  the  autho- 
rity of  the  admiralty.  Sir  John 
Borlase  Warren  v.  Shirreff',  E. 
56  G.S.  32 

GAME. 

See  Conviction^  2. 

GOODS  SOLD  AND  DELI- 
VERED. 

Where  plaintiffs,  having  received  an 
order  from  defendant  for  goods, 
shipped  them,  and  transmitted  to 
him  the  bill  of  ladihg,  endorsed, 
making  the  goods  deliverable  to 
order  or  assigns,  and  on  their 
arrival  the  captain  withheld  the 
goods,  in  consequence  of  defendant 
having  refused  to  accept  a  bill 
drawn  on  him  for  the  price ;  and 
thereupon  defendant  recovered  in 
trover  against  the  captain :  Held, 
that  plaintiffs  might  have  an  action 
for  goods  sold  and  delivered,  for 
the  delivery  of  the  goods  was  com- 
plete 
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pleteas  between  them  and  defend- 
ant, by  the  delivery  on  board  the 
ship.  Groning  and  Another  v. 
Mcndham,  T.  56  G.  3.    Page  189 

INDICTMENT. 

See  Pleading,  2. 

INSURANCE. 
iSfe  License.  Set-off,  1. 

1.  A  policy  on  freight,  at  and  from 
the  ship's  port  oi  loading  at  J.  to 
her  port  of  discharge,  with  leave  to 
call  at  intermediate  ports,  begin- 
ning the  adventure  on  the  goods 
from  the  loading,  as  aforesaid,  WM 
leave  to  discharge,  exchange,  and 
take  on  hoard  goods,  at  any  port  she 
may  caU  at,  without  being  deemed 
a  oeviation,  covers  the  freight  of 
goods  loaded  at  an  intermediate 
port ;  and  therefore  where  the  ship 
having  sailed  with  a  cargo  loaded  at 
«/.,  was  during  the  voyage  cast  on 
shore  at  an  intermediate  port,  and 
lost  a  part  of  her  cargo,  and  took 
on  board  other  goods  at  that  port 
to  complete  her  cargo,  and  arrived 
at  her  port  of  discharge,  and  earned 
freight;  Held  that  the  assured,  who 
had  abandoned  to  the  underwriter 
upon  intelligence  of  the  loss,  and 
bad  adjusted  with  them  as  for  a 
total  loss,  was  liable  to  the  under- 
writer for  the  freight  of  that  part 
of  the  cargo  loaded  at  the  inter- 
mediate port,  after  deducting  the 
expences  attendant  upon  procuring 
the  said  freight.  Barclay  v.  Gir- 
ling and  Another,  E.  56  G.  3*       6 

2.  A  loss  of  voyage  for  the  season  by 
perils  of  the  3ea,  is  not  a  ground  of 
abandonment  upon  a  policy  on 
goods,  with  a  clause  of  warranty, 
free  from  average,  &c.  where  the 
cargo  is  in  safety,  and  not  of  such 
a  perishable  nature  as  to  make,  the 
loss  of  voyage  a  loss  of  the  com- 
modity, although  the  ship  be  ren- 
dered incapable  oi  proceeding  in 
the  voyage. 


The  assured  are  bound  to  give 
notice  of  abandonment  at  the  earli- 
est opportunity  ;  notice  given  five 
days  after  they  received  intelli- 
gence of  the  loss,  was  held  too  late. 
If  one  of  several  jointly  interest- 
ed in  a  cargo,  effects  an  insurance 
for  the  benefit  of  all,  he  may  give 
'  notice  of  abandonment  for  all. 
Hunt  and  Others  v.  The  Royal 
Exchange  Assurance,  E.  56  p.  3. 

Page  47 

3.  An  abandonment  to  the  under- 
writer on  ship  transfers  the  freight 
subsequently  earned  as  incident 
to  the^  ship.  Therefore,  where 
ship  and  freight  were  insured  by 
separate  sets  of  underwriters,  and 
the  ship  being  a  general  ship,  was 
captured,  and  ship  and  freight 
were  abandoned  to  the  respective- 
underwriters,  who  paid  each  a  total 
loss;  and  the  ship  being  re-cap- 
tured, performed  her  voyage  and 
earned  freight ;  which  was  received 
by  the  defendant  for  the  use  of 
those  who  were  legally  entitled 
thereto:  Held,  that  the  under- 
writer on  ship  was  entitled  to  re- 
cover. Case  V.  Davidson  and 
Others,  E.  56  G.  3.  79 

4.  Policy  on  goods  at  and  from 
Stockholm  to  Stoinemunde;  and 
the  ship  being  driven  into  Wishy^ 
on  SOth  May,  and  detained  there 
till  the  9th  October,  the  assured, 
on  Ist  July,  wrote  to  their  agents 
in  London,  *^  that  the  captain  had 
been  ordered  to  proceed  to  Ko- 
nigsberg,  as  they  were  not  certain 
whether  the  enemy  might  be  at 
Stoinemunde  or  not,  and  that  the 
passage  tp  Konigsberg  was  nearly 
the  same,  but  rather  the  shortest 
and  safest,  and  they  desired  the 
agents  to  arrange  the  matter  with 
the  underwriters,"  which  letter  the 
agents  receiving  on  the  12th  July, 
applied  to  the  underwriters  for 
their  consent  to  altiy  :.  ue  poHcy, 
by  adding  the  words  **  Konigsberg 

or 
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or  Memel,^  after  **  Stoinentundey*' 
which  consent  was  obtained;  and 
the  6hip  and  goods  were  aderwards 
lost  in  their  voyage  to  Konigsberg: 
Held,  that  this  alteration  did  not 
require  a  nbw  stamp,  being  within 
33  G.  3.  c.  63.  s.  13.  Ramstrom 
and  Another  v.  Bell,   T.  56  G.  3. 

Page  267 

^.  td^urtoce  on  d  ship  frbm  Rio^de- 
Janeiro  to  Li'dcrpool,  and  the  ship 
was  captured,  and  afterwards  re- 
captured, but  in  the  interval,  the 
assured  having  received  intelli- 
gence of  the  capture,  gave  notice 
of  abandonment,  and  after  the  re- 
capture, the  ship  arrived  at  Liver- 
pool,  having  sustained  a  partial 
damage,  and  action  brought  to  re- 
cover a  total  loss :  Held,  that  the 
assured  could  only  rfecoter  fb^  a 
partial  loss.  SrOtherston  and  An- 
other  v.  BartBr,  M.  57  G.  3.     418 

6.  Upon  a  j[)blicy  oF  inSurancii  on 
^oods,  >herb  Uie  ship  beihg  dis- 
abled tiy  the  perils  of  the  sea 
frbtn  pursuing  heir  ^o^agfe,  was 
bbligeu  to  but  into  port  to  repair ; 
feiid  in  bfder  to  difnty  the  ex- 
bences  of  such  repftir^,  the  mst^ter, 
having  no  other  mbans  of  raisins 
inoney,  sold  ptlh  of  the  gobds,  and 
Applied  the  {)i'oceeds  hi  payment 
of  the  expenses:  Meld,  that  the 
underwriter  was  hbt  answerable 
(bt  this  loss;  Pdtoell  and  Another 
V.  Gudgeon,  M.  61  G.  3.       ^    431 

?.  Indui'ince  at  ^nd  from  Quebec  to 
Teneriffe  on  a  cargo  of  wheat,  fish, 
And  staves,  with  the  usual  memo- 
randum lis  to  (;orn  and  fish  free 
irom  average,  unless  general ;  and 
the  ship  wad  captured,  and  after- 
wards re-captured,  ^nd  sent  by  the 
re-captdrs  to  liermuda,  where  a 
scarcity  prevailing  an  embargo  was 
laid  on  the  export  of  provisions, 
and  the  cargo  being  lanaed,  it  was 
found  that  5S3  bushels  of  wheat 
Were  80  d&itiaged  by  ita,  water, 
thfti  tb^y  Wer^,  by  ordet  of  the 


magistrates,  for  the  sake  of  the 
public  health,  thrown  overboard; 
and  other  part  of  the  wheat  being 
damaged,  tne  captain  sold  that  part 
and  the  fish,  which  sold  at  a  profit ; 
and  put  up  the  ship  to  sale,  which 
he  purchased  at  not  more  than  one 
fourth  of  its  value,  for  the  benefit 
of  the  owners ;  and  having  repaired 
her,  and  being  refUsed  permission 
to  ship  the  rettiaining  wheat  to 
Teneriffbj  he  directed  it  to  be  sold, 
and  purchase  It  for  the  benefit  of 
those  concerned ;  and  by  leave  of 
the  governor,  the  embargo  being 
then  raised  as  to  the  West  India 
islands,  shipped  the  same  fbr  Ma* 
deira,  Where  he  arrived  iUid  deli- 
vered it ;  and  took  in  a  cai^o  of 
wine  for  London,  with  which  he 
arrived:  Held,  that  the  assured, 
who  had  abandoned  upon  receiving 
intelligence  of  the  circumstances 
which  happened  previously  to  the 
time  df  tne  ship's  beldg  permitted 
to  proceed  to  Madeira,  were  in- 
titled  to  recover  ils  fbr  a  total  loss 
On  the  whole  of  the  goods  insured. 
Cologan  and  Another  v.  The  Chfver' 
fior  and  Contpafiy  of  the  London 
Assurance,  M.  57  G.  3.  fttge  447 
8.  On  a  policy  of  insurance  on  goods 
in  tht  common  forni,  where  the 
Hhip  and  goods  were  sunk  At  tea 
by  {mother  ship's  firing  upoh  her, 
ttiistdking  her  for  an  enemy :  Held, 
that  the  insured  was  entitled  to 
recovei-  Upon  a  sbecial  count,  stat- 
ing the  particular  circumstances; 
for  this  was  within  the  general 
words  of  the  policy,  "  all  other 
perils,  losses,'*  Ac,  Semble,  that 
such  a  loss  is  not  a  peril  of  the  sea. 
CuUen  V.  Btaler,  M.  57  G-  3.    461 

JUSTICES. 
See  Church  Rate.    IConviction. 

1.  The  justices  of  the  borough  of 
Liverpool  have  auth6t-ity  16  $to- 
tence,  and  to  commit  iti  i^eetitioa 

of 
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of  sucti  senience,  lo  the  house  of 
correction  for  the  county  of  Lau' 
caster,  an  offenJer  convicted  before 
thera,  at  the  bprough  sessions,  of 
pelU  larceny,  Tke  KtngY.  ^ougk- 
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comn)ii  lo  the  house  of  correction 
for  ihe  county  of  Lancaster^  a 
person  cony  idea  by  them  under 
Si  G.  S.  p.  143.  |lbcal  and  personal) 
of  being  a  rogiie  &bd  vagabond 
Tvitliin  tne  meaninjg  of  the  17  G.  2. 
f.5.  The  King  v.  tioughtoh^  T. 
5QG.3.  Sll 

tEASE. 
89e  StJAitciiOEit. 

LlfcEl^SE. 

h  A  licence  to  C^and  J7.  (who  were 

ship  l«?^k^9  i^  Ztfn^Qti)  on  behalf 
of  themselves  and  British  or  tlefi|ral 
merchants,  to  load  and  export  a 
cargo  on  board  the  Russian  ship 
FoHuna  iVoitt  toMaft^  to  any  port 
m  the  Bqlfic  uQt  lender  blocijifide) 
^a9  helfi  to  protect  Russian  pro- 
pefty  exported  from  this  country 
on  a  voyage  tp  a  }tussian  jpprt, 
Russia  b^i^g  ^t  war  with  Great 
Britain*  .  Sucjcer  ftnd  Others  v. 
a4»*/f^,  E.  56  G.  3.  25 

S«  where  a  license  was  obtained  and 
insurance  effecteq.from  Aiga  to 
'^tuli\  on  g.ooda  the  produce  of 
lussta^  on  board  a  Swedfsh  ship, 
^ut  t))e  ship  sailec^  three  days  before 
%l\e  letter  d'rcctjng  fHe  license  to 
he  obtained  reached  the  4gent,  the 
l^ter  ^ving  been  delayed  by 
ipbntrary  winds  beyond  tijjs  usual 
jime,  and  the  license  was  obtained 
two  days  afterwards,  and  the  in- 
surance effected,  subsequently  to 
that:  Ij^eld  that  though  the  voyage 
w^m  its  inception  illegal,  being 
contrary  to  12  Car.  2.  c.  18.  is.  8. ; 
nevertheless  the  assured  might  re- 


cover back  the  premium.  Hentig 
and  Another  v,  Stani/brth,  E. 
56  G.  S.  Page  l22 

LIEN. 

A  workman  haviilg  bestowed  his 
labour  upon  a  chattel  in  consider- 
ation of  a  price  fixed  in  hmount  by 
his  agreetnetit  ^itH  the  owner,  may 
detain  the  chattel  until  the  price 
be  paid  ;  khd  this,  thotigh  the  chat- 
tel be  deliverecl  to  the  ivorkinfin  in 
different  parcels,  and  at  different 
times,  if  the  work  to  be  done  under 
the  agreement  be  entire.  Serabje, 
that  where  the  parties  contract  for 
a  particular  ti(pp  or  mode  pf  pf|v- 
ment,  the  wqrkman  h|is  not  ii  fight 
to  set  up  a  claim  tq  the  possefisipn 
ipcopsistent  with  the  terms  of  tlie 
cpntract.  Chase  and  Others^  As' 
signees  qf  William  and  Thcms  ^ 
Hurst,  Baniruptsi  ▼•  Jav9€S  und 
David  Westmore,  T.  56  Cr.  8.     180 

LIMITATIONS,  STATUTE  OF, 

Where  upon  demand  made  of  pay- 
ment of  9e9Q{i0tt'9  wages  accrued 
during  the  Russian  embargo,  the 
defendant  liiUW^^d,  "  that  he 
would  not  pay:  there  were  none 
paid,  ai)d  be  end  ndt  rtieati  to  pay 
unless  obliged  t**  this  was  held  suf- 
ficient to  take  the  case  out  of  the 
stau  of  limitationi.  Do^ftAtoaite  v. 
Tibbut,  E.  56  G.  3.  75 

NEGLIGENCE. 

The  law  requires  of  persons  having 
in  their  custody  instfdtneiii^  of 
danger,  that  th^y  should  keep  them 
with  the  utmost  care:  therefore, 
where  defendant,  being  possessed 
of  a  loaded  guui  sent  a  young  girl 
to  fetcn  it,  with  directions  to  take 
the  priming  out,  which  was  ac- 
cordingly done,  and  a  damage  ac- 
crued to  the  plaintiff's  son  in  ppn- 
sequence  of  the  girl's  presenting 
the  gun  at  him  and  drawing  the 

trigger 
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trigger,  when  the  gun  went  off: 
Held  that  the  defendant  was  liable 
to  damages  in  an  action  upon  the 
case.     Dixon  v.  Bell,  T.  56  G.  8. 

Page  198 

NOTICE. 

See  Bills  of  Exchange,  1.  2. 
Insurancb,  2. 

ORDER  OF  REMOVAL. 

An  order  of  removal  made  upon  com- 
plaint that  M.  S,  the  wife  of  IV.  S. 
who  18  absent  from  her,  is  come  to 
inhabit,  &c.,  and  is  now  with  child, 
which  is  likely  to  be  born  a  bastard, 
adjudging  the  said  M.  S*  to  be 
actually  chargeable,  was  held  suf- 
ficient in  form,  although  the  com- 
plaint did  not  state  that  the  pauper 
was  actually  chargeable.  Rex  v. 
The  Inhabitants  of  Imkip  tvith 
S&werby.  T.56G,S.  299 

OVERSEER. 
See  Bankrupt,  4.  ConvictioNi  S. 

PARTNER. 
See  Bankrupt,  S. 

PENAL  ACTION. 

See  Venue. 

PERILS  OF  THE  SEA. 
See  Insurance,  6.  8. 

PLEADING. 

See  DisTHEss.  Insurance,  8. 
Set  Off. 

1.  B,  cannot,  in  an  action  brought 
against  him  by  A.,  set  off  a  judg- 
ment recovered  by  him  against  A. 
for  which  A.  is  charged  m  execu- 
tion. Tai/lor  V.  Waters,  E.  56  G.  3. 

lOS 

2.  Indictment  against  a  parish  for  non 


repair  of  a  highway  l3ring  within 
it;  plea  that  the  inhabitants  of 
another  parish  have  repaired^  and 
been  used  and  accustomed  to  repair^ 
and  of  right  ought  to  have  repaired: 
Held  ill,  for  the  plea  ought  to  have 
shewn  a  consideration*  Rex  y. 
The  Inhabitants  of  the  Parish  of 
St.  Giles,  Cambridge,  T.  56  G.  3. 

Page  260 

3.  In  declaring  against  the  acceptor 
of  a  bill  of  exchange,  accepted 
payable  at  a  partictdar place:  Held, 
not  necessary  to  aver  a  present- 
ment at  the  place.  Young  t.  Rotoe, 
T.  56  G.  3.  291 

4>.  Counts  for  money  lent  and  for 
money  paid  by  plaintiff,  as  assignee 
of  a  bai^krupt,  were  pined  with 
counts  for  money  had  and  received 
to  plaintiff's  use,  and  upon  an  ac- 
count stated  with  him,  as  assignee : 
Held,  upon  error  after  verdict,  (bat 
these  counts  were  well  joined. 
Richardson  ▼•  Griffin  in  Error,  T. 
56G.S.  894 

POOR  RATE. 

1.  Where  a  rate  was  imposed  upon 
P.,  owner  of  the  lead  ore  in  cer- 
tain lead  mines,  in  respect  of  the 
duty -lead  reserved  in  a  lease  of 
said  mines,  being  one-fifth  share  of 
the  lead  to  be  smelted  from  the  ore 
raised  from  said  mines:  Held  that 
this  reservation  was  in  the  nature 
of  a  rent,  and  therefore  not  rate- 
able. Rexv.  The  Earl  of  Pomfiret 
and  Others,  E.  56  G.  3.  139 

2.  The  lessee  of  market  tolls  in  gross, 
not  incident  to  the  soil,  is  not  rate- 
able to  the  poor  in  respect  of  his 
occupancy  thereof.  Rex  v.  Bdl^ 
T.  56  G.  3.  221 

3.  The  HuU  Dock  Company  were 
held  rateable  in  respect  of  the  ton- 
nage duties  received  by  tirtue  of 
statute  14  G.  3.  c.  66.  although  it 
appeared  that  the  expenditure  in 

repairs 
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repairs  during  the  period  for  which 
the  rate  was  made,  exceeded  the 
amount  of  the  duties  received. 
Rexy,  The  Hull  Dock  Company, 
M.  57  G.  3.  Page  394? 

POWER. 

1.  Under  a  power  to  tenant  for  life 
to  lease  for  99  years,  determinable 
on  one,  two,  or  three  lives,  a  lease 
for  99  years,  if  E.  H.  should  so 
long  live,  to  commence  from  Uie 
death  of  J.  L.  and  M*  R.  (two 
lives  on  which  a  subsisting  lease 
for  years  was  determinable)  was 
held  ill.  Doedem.  Copleston  and 
Others  v.  Hiern  and  Another,  E, 
56  G.  3.  40 

2.  Under  a  power  given  by  a  marriage 
settlement  to  tenant  for  life,   to 
lease  for  years,  determinable  on 
three  lives,  reserving  the  ancient 
and  accustomed  rents,  duties,  &c. 
so  as  **  there  be  contained  in  every 
Bi^ch  lease  a  power  of  re-entry  for 
non  payment  of  the  rent  thereby 
to  be  reserved,"  a  lease  for  99 years, 
determinable  on  three  lives,  with  a 
proviso  for  re-entry,  "  if  the  rent 
should  be  behind  or  unpaid  in  part, 
or  in  all  by  the  space  of  fitteen 
days  next  after  the  day  of  pay- 
ment,   and  no   sufficient   distress 
could  be  had  on  the  premises/'  was 
held  to  be  a  valid  execution  of  the 
power ;  and  that  evidence,  that  the 
usual  form  of  leases  of  the  estate 
in  settlement  for  years,  determin- 
able on  three  lives,  as  well  prior  to 
as  after  the  settlement,  was,  with  a 
similar  conditional  proviso  for  re- 
entry, was  admissible  evidence,  the 
tenant  for  life  having  under  the 
power  a  discretion  as  to  the  terms 
of  the  proviso,  which  the  power 
required  generally  to  be  inserted 
in  such  lease.    Doe  dem.  The  Earl 
of  Jersey  and  Others  v.  Smith,  M. 
57  G.  3.  467 


PRACTICE. 

Sec  Costs,  Suggestiok  of 
Breacues. 

1.  Testatum  capias  directed  to  the 
coroner,  where  one  of  the  two 
sherifis  of  Bristol  was  party  to  the 
suit,  held  irregular;  tor  it  ought 
to  have  gone  to  the  other.  Letsom 
v.  Bichley  and  Others,  E.  56  G.  3. 

Page  144 

2.  The  defendants  pleading  a  tender 
to  an  action  for  goods  sold,  does 
not  preclude  him  from  entering  a 
suggestion  on  the  roll,  to  deprive 
the  plaintiff  of  his  costs  under 
statute  39  and  40  G.3.  c.  104.  s.  12. 
(London  Court  of  Requests  act.) 
Jordan  V.  Strong,  T.  56  G.  3.    196 

3.  Upon  process  by  original  writ 
against' a  member  of  parliament, 
the  summons  omitted  to  describe 
him  as  having  privilege  of  parlia- 
ment, and  the  notice  at  the  foot 
stated,  that  in  default  of  his  ap- 
pearance on  the  return  day  of  the 
writ,  plaintifis  would  cause  an  ap- 
pearance to  be  entered  for  him : 
Held,  that  the  summons  was  suf- 
ficient. Everett  Sf  Others  v.  J. 
Wharton,  Esq.,  T.  56  G.  3.      321 

4.  A  defendant  who  is  sued  by  bill 
as  an  attorney,  not  being  such, 
may  set  aside  the  proceedings  as 
irregular.  Nahb  v.  Smith,  T. 
56  G.  3.  324 

5.  New  trial  refused  after  a  verdict 
of  not  guilty  upon  an  indictment 
for  not  repairing  a  road,  where  the 
verdict  does  not  bind  the  right. 
Rex  V.  The  Inhabitants  of  Burton, 
M.51G.3.  392 

6.  In  ejectment,  proof  of  service  of 
the  declaration  on  the  tenant  in 
possession  is  sufficient,  without 
producing  the  landlord's  rule  to 
prove  that  the  defendant  comes 
in  as  landlord.  Doe  dem,  Giles  v. 
Warwick,  M.  57  G.  3.  393 

7.  Plain. 
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PROPERTY. 
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?•  Plaintiff  cannot  treat  ti  sham  plea 
as  a  nullity,  and  sign  judgment  as 
for  want  of  a  plea,  after  he  has 
given  a  rule  to  abide  by.  the  plea. 
Draycott  v.  Pilkington,  M.  57  G.  3. 

Page^"'^ 
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PREMIUM. 
See  LictNsSy  d.     Sxt-off,  2. 

PRINCIPAL  AND  AGENT. 

A  plaintiff  who  has  made  a  contract 
as  agent  for  a  third  person,  cannot 
sue  as  principal  without  giving 
notice  to  the  defendant  before 
action  brought^  that  he  is  the 
party  really  interested.  Bkkerton 
V.  BurreUy  M.  SI  G.  3.  383 

PROHIBITION. 

A  prohibition  lies  to  the  consistory 
court,  if  it  proceed  to  hear  the 
exceptions  to  an  inventory  exhibit- 
ed by  an  executor.  Henderson  v. 
French,  M.  57  O.  3.  406 

PROMOTIONS. 

Pages  1,  9. 161.  325 

PROPERTY. 

An  assignment  of  the  freight^  earn- 
ings, and  profits  of  a  ship,  does 
not  extend  to  profits  not  in  exist- 
ence, actual  or  poteniial,  at  the 
time  of  the  assignment ;  therefore, 
where  C.  assigned  by  deed  to  S. 
the  freight^  earnings,  and  profits 
of  the  ship  W.,  which  ship  after- 
wards, in  a  voyage  to  the  South 
Seas,  obtained  a  quantity  of  oil, 
the  produce  of  whales  taken  in 
the  said  voyage :  Held,  that  this 
oil  did  not  pass  to  S*  by  the  as- 
signment ;  for  the  assignor  had  no 
property,  actual  or  potential,  in 
the  oil,  at  the  time  of  assignment, 
and  the  voyage  was  not  then  con- 
templated. Robinson  and  Others, 
Assignees  of  Clarkson  and  Another, 
BawcrufU,    v.    MacdonneU    and 


Others,  Assignees  of  G.  Sharp  and 
Others,  T.  56  G.  3.  I^age  228 

2.  The  statutes  26  G.  3.  c.  GO.  and 
34>  G.  3«  d«  68.  do  not  enure  to  pre- 
vent the  operation  of  the  statute 
21  Jac,  1.  c.  19.  «.  11.,  upon  British 
registered  ships ;  therefore,  where 
C,  being  owtier  of  a  ship,  convey- 
ed the  same  to  S.,  but  by  the  con- 
sent of  S.  continued  to  have  the 
order  and  disposition  until  he  be- 
came bankrupt:  Held,  that  the 
property  passed  to  the  assignees 
of  C,  though  the  transfer  was 
complete  under  the  register  acts. 
Rohtnson  and  Others,  Assignees  of 
Clarkson  and  Another,  Bankrupts, 
T.  MacdonneU  and  Others,  Ass^ 
nees  of  Sharp  and  Others,  T. 
5S  G.  3.  228 

QUO  WARRANTO. 

In  quo  warranto  for  exercising  the 
omce  of  mavor»  upon  issue  joined, 
that  *H.,  the  presiding  officer  at 
defendant's  electiop,  wai|  not  then 
mayor,  the  title  of  H.  to  be  mayor, 
and  not  merely  whether  he  was 
mayor  de  facto,  is  pat  in  issue ; 
and  evidence  was  held  admissible 
to  shew  that  H.  had  not  beea  kw- 
fuDy  electedt  H.  being  then  dead; 
but,  before  his  deaths  an  inform- 
ation having  been  filed  against 
him  for  usurping  the  office.  Sem- 
ble,  that  it  is  not  competent  on  the 
trial  of  an  information  of  quo  war* 
ranto  against  the  elected,  to  im- 
peach by  evfdence  the  titles  of  the 
electors,  unless  they  are  specially 
questioned  on  the  rec<^d.  Bex  v. 
JF.  Smith,  T.  56  G.S.  271 

SETTLEMENT  BY  HIRING 
AND  SERVICE. 

A  hiring  at  weekly  wages,  either 
party  to  be  at  liberty  to  part  at  a 
month's  notice,  was  held  to  be  a 
yearly  hiring;  although  the  case 

suted 


SETTLEMENT,  &c. 

stated  that  the  paqper  let  himself 
by  the  week,  it  being  also  stated, 
that  at  the  time  the  pauper  let  him- 
self by  the  week,  nothing  passed 
between  him  and  his  master  as  to 
his  being  hired  by  the  week,  ex- 
cept that  he  was  to  have  weekly 
wages.  Rex  v.  The  Inhabitants 
of  Great  Yarmouth^  E.  56  G.  3. 

Page  1 14 

2.  Where  a  pauper,  at  the  time  of 
hiring  himself,  had  a  daughter  of 
the  age  of  eighteen,  who  n-om  the 
age  of  four  had  lived  with  her 
grandfather,  and  had  been  main- 
tained by  him  until  his  death,  and 
afterwards  by  her  s^randmother, 
which  continued  until  she  attained 
twenty-one,  the  grandfather  having 

^  by  his  will  directed  the  grandmo- 
ther to  educate  and  maintain  her 
out  of  a  fund  given  to  the  grand- 
mother for  life,  and  afler  her  de- 
cease to  the  daughter :  Held,  that 
the  daughter  was  not  emancipated) 
and  consequently  pauper  was  not 
within  statute  3  and  ^  W.  Bf  M,  a 
person  not  having  a  child  at  th^ 
time  of  the  hiring.  RexY,  The  Inha- 
bitants of  Vckfeld,  T.  Qd  G.  3.  214 

SETTLEMENT  BY  A  TENE- 
MENT OF  TEN  POUND  A 
YEAR. 

1,  Where  pauper,  by  order  of  a  cor- 
poration, made  at  a  common  hall, 
was  allowed  the  liberty  to  take 
sand  and  gravel  from  the  bed  of  a 
river,  (of  which  the  corporation 
were  entitled  to  the  soil,)  with  a 
condition  that  he  sold  the  sand  to 
the  inhabitants  of  the  town  at  a 
certain  rate ;  for  which  liberty  he 
paid  to  the  corporation  at  the  rate 
of  10/.  per  ann. :  Held,  that  he 
thereby  acquired  a  settlement. 
Rex  V.  The  Inhabitants  of  All 
Saints  in  Derby,  E.  56  G.  3.       90 

2,  Where  pauper,  a  married  man> 
agreed  to  serve  S.  for  a  year  as  a 
Ul>ourer,  and  was  to  have  201.  »- 


SET  OFF. 
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year^  a  house  and  gardcDf  a  piece 
of  land  for  potatoes,  the  milk  of  a 
cow,  and  feeding  of  a  pig,  which 
were  to  run  on  a  neighbouring 
field;  and  under  this  agreement 
the  pauper  8er^'ed,  and  tad  the 
exclusive  occupation  of  the  house 
for  himself  and  family,  the  house 
being  about  100  yards  from  the 
house  of  S.9  and  being  necessary 
for  the  performance  of  his  service,  ^ 
and  if  he  had  not  had  it,  he  would 
have  had  more  wages :  Held,  that 
this  was  not  a  coming  to  settle  on 
a  tenement  to  confer  a  settlement. 
Rexv,  The  Inhabitants  of  Kelstem, 
E.  56  G.  3.  Page  136 

SETTLEMENT  BY  RATE. 

A  person  occupying,  at  4-/.  a-year^ 
part  of  a  dwelling-house  of  the 
annual  value  of  18/.,  does  not, 
since  35  G.  3.  c.  101.  s.  4.,  acquire 
a  settlement,  although  he  be  rated, 
and  pay  to  the  church  and  poor- 
rate  tor  the  whole  house.  Rex  v. 
The  Inhabitants  of  Penryn,  M. 
57  G.  3.  443 

SET  OFF. 

1.  Where  damages  are  unliquidated 
and  there  is  not  a  mutuality,  there 
cannot  be  a  set  off;  therefore, 
where  plaintiff  declared  in  covenant 
for  a  total  loss  on  a  policy  of  as- 
surance effected  in  his  own  name, 
and  averred  the  interest  in  one 
count  to  be  in  himself,  and  in  an* 
other  in  himself  and  others,  to 
which  defendants  pleaded  that  a 
less  sum  was  due  on  the  policy 
than  for  a  total  loss,  and  set  off 
monies  due  to  them  on  plaintiff's 
bond,  which  was  made  to  them 
before  they  had  notice  that  any 
other  than  plaintiff  was  ibterested 
in  the  policy :  Held,  that  these . 
pleas  were  ilL  Grant  v.  The  Royal 
Exchange  Assurance  Company^  M. 
57  G.  3.  439 

2,  An  underwriter,  in  an  aclioa  by 

the 
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STAMP. 
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the  assignees  of  a  bankrupt  assur- 
ed, upon  a  loss  which  happened 
after  die  bankruptcy,  may  set  off  a 
sum  due  to  him  for  premiums  on 
the  balance  of  accounts  between 
the  bankrupt  and  himself.  Gra- 
ham and  Others,  Assignees  of 
Leigh,  Bankrupt,  v.  Russell,  M. 
57  G.  3.  Page  498 

SHERIFF. 
See  Bail,  2. 

STAMP. 

See  Bail,  2. 

1  •  A  deed  executed  and  indorsed  on 
a  former  deed,  as  a  further  security 
for  advances  made  and  to  be  made 
under  the  first  deed,  is  exempted . 
by  48  G.  3.  c.  149.  from  an  ad 
valorem  duty,  if  the  first  deed  be 
stamped  with  an  ad  valorem  stamp. 
Robinson  and  Others,  Assignees  of 
Clarkson  and  Another,  Bankrupts, 
V.  Macdonnell  and  Others,  Assign 
nees  of  Sharp  and  Others,  T, 
56  G.  3.  228 

2.  A  bill  of  sale  of  a  ship  is  not  void, 
though  it  omit  to  set  forth  a  true 
consideration,  and  is  not  stamped 
with  an  ad  valorem  stamp ;  but  the 
parties  thereto  are  liable  to  a  pe- 
nalty. Robinson  and  Others,  As- 
signees of  Clarkson  and  Parker, 
Bankrupts,  v.  Macdonnell  and 
Others,  Assignees  of  G.  Sharp  and 
Others,  7\  56  G.  3.  228 

3.  A  valuation  made  of  tlie  parish 
lands  by  two  resident  parishioners, 
appointed  for  that  purpose  at  a 
parish  meeting  by  the  parish  of- 
ficers, with  a  view  of  equalizing 
the  rate  to  the  relief  of  the  poor, 
was  held  not  to  require  an  appraise- 
ment stamp,  it  being  merely  for 
the  information  of  the  parties. em- 
ploying the  valuers.  Atkinson  and 
Another  v.  Fell  and  Another,  T. 
56  G.  3.  240 
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STATUTES- 

Edw.  VL 

2  and  3  c.  13.  Barren  Land.  Page  166 

Eliz. 
31  c.  5.  Penal  action  —  Venue.  427 

Jac.  I. 

21  C.16.S.  3.  Limitation.  75 

—  c.  19.  f.  11.  Bankrupt.  228 

Car.  II. 

12  c  18.  s,  8.  Navigation  act.       122 

13  and  14  c.  12.  s.  1.    Settlement, 
Tenement.  136 

22  and  23  c.  25.  s.  3.  Game,        206 

W. 

3  and  4  c.  11.  s.  7.  Settlement.  214 
5  and  6  c.  11.  f.  3.  Costs.  520 
8  and  9  c.  11.  s,  8.  Suggestion.  60 

Ann. 

5  c.  14.  s.  %  Game.  206 

Geo.  II. 

11  C.19.  f.3.  Fraudulent  Removal. 

38,200 
17  c.  5.  Vagrant.  311 

—  c.  38.  Overseer.  314 

Geo.  III. 

12  C.61.  s.  18.  Gunpowder.         133 

14  c.  56.  Hull  Dock.  394 
17  c.  26.  s*l.  Annuity^  4 
26  c.  60.  Ship  Register.                228 

34  c.  eS,  Ship  Register.  ib. 

35  c.  63.  s.  13.  Stamp.  267 
39  and  40  c.  104.  s.  12.  London  Court 

of  Requests.  196 

42  c»  85  Offences  committed  abroad. 

403 

43  C.84.  s.  12.  Non  Residence.    427 

47  c.  78.  Sibset^  Court  of  Requests. 

510 

48  e.  1 49.  Stamp.  228 

49  c.  121 .  ^.  9.  1 7.  bankrupt.  21 
51  c.  125.  Insolvent.  72 

—  c.  143.  (local  and  perscmal)  Liver- 
pool  Dock  Act.  311.  328 

53  c.  127.  s.  7.  Church  Rate.       248 

STOPPAGE  IN  TRANSITU.  " 

The  unpaid  vendor  may  stop  in  ts^m- 

sittt 


SyRRENDER. 

situ  before  the  goods  come  to  the 
hands  of  the  vendee's  factor,  al- 
though the  factor  has  the  bill  of 
lading,  indorsed  to  order,  in  his 
hands,  and  is  under  acceptance  to 
the  vendee  on  a  general  account ; 
wherefore,  in  such  case,  where  the 
vendee  became  bankrupt,  and  the 
factor  also  became  bankrupt,  and 
the  messenger  under  the  factor's 
commission,  upon  die  arrival  of 
the  ship,  went  on  board  and  seized 
the  cargo,  the  a^ent  of  the  vendor 
having  previouuy  given  notice  to 
the  captain  to  deliver  the  cargo  to 
him,  and  the  captain  having  agreed 
thereto:  Held,  that  trover  would 
lie  by  the  vendor  against  the  as- 
signee of  the  baokrupt  factor. 
PatUn  and  Others  v.  Tkompsony 
M.  57  G.  3.  Page  350 

SUGGESTION  OF  BREACHES. 

After  a  plea  of  non  est  factum,  and 
that  the  bond  was  obtained  by  fraud 
and  covin,  where  breaches  are  not 
assigned  in  the  declaration,  the 
plaintiff  may  suggest  them  under 
statute  8  and  9  ^.3.  ell.  in 
making  up  the  issue.  Homfray  and 
Others  Y.  Rigby,  E.  66  G.  S.      60 

SURRENDER. 

Although  a  surrender  of  a  life  estate 
to  th»  owner  of  the  fee  is,  as  be- 
tween the  parties,  an  extinguish- 
ment of  the  estate  surrendered, 
yet  may  it  have  continuance  to  up- 
hold a  prior  interest  derived  under 
it :  therefore  where/.  B,  C  having 
a  lease  for  three  lives  of  a  manor, 
where,  by  the  custom,  the  copy- 
holds were  demiseable  by  copy, 
made  a  lease  for  years  by  inden- 
ture of  a  copyhold  tenement  to  de- 
fendfiuit's  father,  and  afterwards 
the  estate  of  /.  B.  C.  was  surren- 
dered to  the  lord  of  the  fee,  who 
made  a  lease  of  the  manor  to  the 
lessor  of  the  plaintifF :  Held,  that 
VoL.V. 


TROVER. 
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inasmuch  as  the  lease  to  defend- 
ant's father,  though  not  warranted 
by  the  custom,  and  though  it  sus- 
pended the  copyhold  tenure,  was 
nevertheless  good  to  pass  an  in- 
terest to  him,  the  lessor  of  the 
plaintiff  should  not  avoid  the  same 
during  the  continuance  of  one  of 
the  three  lives  in  the  lease  to 
/.  B*  C,  notwishstanding  the  sur- 
render of  that  estate.  Doe  dem, 
R.Beadon  v.  Pi^ke,  E.  56  G.  3. 

Page  146 

TITHE. 

Land  which  is  of  a  good  natural  qua- 
lity, shall  pay  tithe  immediately, 
notwithstanding  the  2  and  3  of  Ed- 
ward 6.  c.13.,  although  the  ex- 
pence  attending  the  breaking  it  up 
and  liming  it  exceeds  the  return 
made  to  the  farmer,  in  the  several 
first  years  of  cultivating  it.  War^ 
i»ick  and  Another  v.  Collins^  T. 
56  G.  3.  166 

TOTAL  LOSS. 
See  Insurance,  7.  Sktt-ofp,  I. 

TROVER. 

1.  Where  plaintifib  sold  eoods  to  7\, 
who  paid  for  them,  and  was  to  take 
them  away,  but  defendant  becom* 
ing  possessed  of  the  place  in  which 
the  goods  were  deposited,  plaintiflb' 
attornevt  accompanied  by  T»  de- 
manded them  of  defendant,  telling 
him  that  they  belonged  to  plaintiffs, 
and  that  they  had  sold  them  to  T. ; 
to  which  defendant  answered  that 
he  would  not  deliver  them  to  any 
person  whatsoever,  and  afterwards 
plaintiffii  repaid  the  money  to  T. 
and  brouffht  trover  against  defend- 
ant: Held  that  this  demand  and 
refusal  were  sufficient  evidence  of 
a  conversion  to  support  the  action, 
and  that  a  new  demand  by  the 
plaintiffs,  after  they  had  repaid  the 
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VABJANCE. 
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money  to  T.  was  not  necesssary. 
Pattison  V.  Robinson  and  Others, 
E.  36  G.  3.  Page  105 

VAEIANCE, 

1.  A  bill  of  "csthwi^e  drawn  by  /•  S. 
to  his  ova  order  value  i<eoei«€kl 
neaasiralueTeceivied  bythe  drawee, 
and  if  H  beallef^d  imliededflrtftiGtei 
to  be  for  value  received  byihe*to&d 
/.  5.>  it  is  a  'varionde.      Hi^more 

*  V.  Ffmro»e^  £.  "36  G.  S.  65 

2.  In  ejectment,  the  premises  being 
described  as  in  the  parish  of  West' 
burtfj  and  it  being  proved  that 
there  were  two  parishes  of  West* 
buryt  ▼iZ'  Westbury  crn  Trymfli  )ind 
Westburjf  on  Severn:  mldt  Aiat 
this  was  not  a  variince- '  Doe  dem, 
James  and  Wife^.  Harris,  M. 
57  G.  8-  826 


VBNUE. 

In  debt  upon  stat.  A3G»%  c^. 
4.  12.  for  wilfiilly  abseBtii^  him- 
self from  hi^  Ibenefic^,   the  venae 

.  tnuat  be  laid  in  the  coivaty  wbert 
the  ofience  is  comoiitt«d»  The 
Stat.  31  Htz.  c.  5-  extends  as  vtU 
to  offences  of  omistton  as  of  cor- 
misuon.  Whitehead  y.  t^stn^  M. 
S7  G.  S.  ftge  4?7 

4ke  J>en8B. 

WITNESS. 

One  johit  milr  er^  a  >|«wwniaBoiy  aote 
is a^vitaosB  tisfirove  the  tigoaimt 
ofllie^other.      Vmi  smd  AnaAmr 
^.Bld^E.  56G.S.  71 
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Frimod  bf  A.  Stnbaii,  lAw-Prialer  to  Hii  U^gB^, 

""  "  London* 


